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INDEX. 


A. 

AiKvrKMENT OF striT. ISee Execution of Decree, ^ 
Absconded Offundeb. 

(1) Power of tiio^ Oovernor-Genoral under Be* 

gulatioix XL 1790 to pronounce an order 
of confiiB’ation against— ... ISO 

(2) Where a forfeiture was declared against 

three of four brothers constituting a 
joint Hindoo family. Held that the 
forfeiture did not enure for the benefit of 
the fourth brother wlio was entitled to 
his fomth share in all the ancestral pro- 
perty of the family, and that the widow t 
of the ancestor was also entitled to main- 
tenance ... ... ... 

(8) Eogulation XI. 1796, being a highly penvol 
statute, should be construed sti’ictly. 

As it makes no express provision for the 
case of joint proprietors of land or per- 
sons jointly holding a sudder farm of 
land, in the absence of clear words 
indicating such an intention, it cannot 
be assumed that the Legislatm*© intend- 
ed to authorize the confiscation of the 
property of any person other than the 
delinquent ... ... ... 673 

(4) A sale under the above Regulation does not 
. ■ extinguish undor-tenurcs or incum- 
brances created by the delinquent or those 
through whom he claims ... .. ii,. 

Account-Books. See Evidence (2) (4) 

Accounts. 

See AilmmieiTaiion'-^ 

See jijipeiil (10) 

See hderlocutory Order, 

» See Minors, 

See Mt/rUjage (0) (12) 

See Partnership — 

See Pilgrim Tax. 

AoKNOWLEDGM ENT. 

Where an action is brought for a certain 
sum, on failure of pLdiitilF to pi-ovo bis 
entire claim, judgment may he given ibr 
a smaller amount in accordance with the 
— of the defendant ... ... 74 

See Eoidenoe (fi) 

See Lease (1) 

See Lmiiation (13) 

AcauiEscENCE. See Adoption (7) 

Act III. OP 1843,. See Appeal (3) 

Act XIX. of 1843. See licgistralion (3) 

Act I. OP 1845) Section 24. See Mortgage (14) 

Action. 

In the case of damage oc<jasion{*d by 
wrongful act, the same remedy by— lies 
against the doer, whether the act was 
his own spontaneous and unauthorized 
• act, or whether it was done by the order 
of Oovernment. ... ... 413 

Aimvi Palki. See Jarisdidion (1) 

Aujt’bTM.EJST, See Minays. 


Administbation Accounts. See Executor, 

Admission. See AchmwledgmeyiU 
Adoption, 

( 1 ) Possession under an — of no avail if the— 

.. .4 

( 2 ) In Bareilly the authority of tho husband 

essential to validity of an — ... ih, 

(3) According to Hindoo Law, an adopted son 

succeeds, not only lineally, but also col- 
laterally, to the inheritance of his adop- 
tive father’s relations ... ... 25 

(4) An— made by a Parsec just before his death 

would render improbable the execution 
of a Will a short time previous thereto . . 28 

(5) As Dhurm-imtro and as Paluk-putro, S. 

( 6 ) Evidence to prove ... 3 (j; 

(7) According to Hindoo Law,' a second— (the 

fii-st adojited son stiU existing and re- 
maining in possession of his character of 
a son) is invalid. The acquiescence of 
the first adopted son, after he came of 
, age, in the division of property made by 
the adopting father between his two 
adopted sons, was not equivalent to a 
previous consent (binding on the first 
adopted son) to the disposition- of the 
ancestral .property by the father, but was 
binding on the first adopted son with 
regard to other property of which the 
fiithor had tho power of ^sposing by an 
act inter <vii'os without the consent of the 
first adopted son . . . . . ; ] 9 y 

( 8 ) An —may he made either by a man in his 

life-time, or by one of his vdves after his 
death under a power conferred upon her 
for that purpose by her husband ' ... 213- 

(9) According to the Hindoo Law, a power-to 

adopt may he given verbally 294 

( 10 ) The widow of a childless member of a 

divided Hindoo family is entitled to a 
life interest in her husband’s estate after 
the death of her adopted son before at- 
taining majority ..^ . 

( 1 - 1 ) During pollution of adopter ... ... 533 

(12) A registered deed of permission to adopt 

which contained no words of devise, was 
held not to be of a testamentary cha- 
racter ... ... 574 

(13) An adopted son takes by inheritance and 

not by devise ... ... ... 

(14) Of a son to the great grandfather of last 

taker ... ... ... 

(la) Hew heir by— cannot deprive widow of 
vested interest in her husband’s unlimit- 
ed estate ... ... ity, 

(1 6) Mere gift of power of— to a widow cannot 
defeat the estate of the heir of a de- 
ceased son vested in possession ... jA 

Sec Pond. 

See Succession ( 1 ) 

See Ifidow (3) 
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Agent. 

See Factors. 

See principals (2) ' 

Agreement. 

(1) Two-— entered into by tbe. same parties, on 

tbe same day, one providing for a condi- 
tional sale, and the other reducing the 
plap of conditional sale to a mortgage, 
were held not to he inconsistent, so as to 
make the second an invalid instrument 7^ 

(2) "^here, during the pendency of a suit, the 

plaintiff in consideration of Bs. 2,000 
executed contemporaneously a farigh- 
liuiii or relinquishment of the claim made 
hy him in the suit, and an ihrarnamah or 
ppgagement to deliver in a razeenamah or 
deed acknowledging himself to he satis- 
fied, — H eld that the farighhutti and 
razeenamali amounted to a decided — for 
the settlement of the action ; and that, 
^though the plaintiff sued as a pauper, 
yet, as it was questionable whether he 
should have been allowed to sue as a 
pauper, and as he had failed to perform 
his duty according to his engagement in 
entering up a razeenamah., he was liable 
to pay the consideration-money of the 
costs incurred in consequence of his un- 
successful and apparently unjust litiga- 
tion in reference to his claim which he 
had instituted and carried on for the 
■purpose of freeing himself /rom the obli- 
gation which he entered into hy this 
fapiglihitti ... ... ... 1 

(3) Becovery of debt upon alleged— ...3 

(4) By a third party to pay for another. Bond 

fide endeavour of obligor to perform his 
engagment. Disposition of obligee to pre- 
vent performance A 

See Joint Sindoo Family {}) 

See Lease (6) ' 

, Alluvial 

The owner of land, before it is inundated, 
remains the owner of it while it is covered 
with water, and after it becomes dry ... 5 

Altamgha. See Endowment (1) 

Amauam Gr4nts. 

Resumption and assessment of— 

Ancestkal PnoPEETY. ■ 

Meaning of — 

See Ahseonded (2) 

See Adoption (7) 

Annui'i'Y Fxjnd. See Madras Civil Service'-^ 

Appeal. 

(1) Consolidation of suits for the purpose of— 

to the Privy Council 

(2) ^^osre . — Whether the leave given by the 

Courts of India to sue informdpaupei'is 
would enable him to prosecute the — to 
the Privy Council without obtaining the 
leave of the Privy Council 

(3) By Act III. of 1843 the decision of ”a 

angle Judge of the Sudder Court of 
Bombay as to the admissibility of a 
special — was final so far as the Sndder 
Court was concerned; hut the Act did 
not extend to take away .the rieht of — 


Appeal. — (ConimuedJ 

FagCo 

(7) Valuation of— to Pjivy Council ^ ••'to? 

(8) Bight of Criminal— to Privy Coxmcil ... 481 

(9) No — from decision in consequence of siih- 

•feequent event or devolution of interest 4oa 

(10) Omission to— against interlocutory order 

of remand for re-trial or production of 
mortgage accounts ... ••• 

See Arbitration (1) 

See Oorts (3) (4) (5) 

See Interest (2) 

^ See Frivy Cotmcil (2) (3) (9) 

’ See Security (2) 

Arbitration. ' ' 

(1) In appealing to set aside an award of arbi- 

trators which the appellant contends is 
not binding upon him, he is not hound to 
appeal against everj' interlocutory order 
which was a step in the procedure that 
led up to the award ..616 

(2) Both the Code of Procedure and the Punjab 

Code require the consent of the parties to 
a reference to, and the appointment of, 
arbitrators ... *-• _ ... ih, 

(3) A party, by appearing before arbitrators ap- 

pointed without his consent, and in spite 
of his repeated remonstrances, docs not 
forfeit his right to question the validity 
ofthe award ' ' ... 

See Joint IHydoo Family (1) 

See Onus Frohandi (6) 

See Frivy Council (8) 

Armenian Christians. See Comproinise (2) 

5 Attachment.. 

^ See Famages (1) 

See Mortgage (2) 

AyiEBMPBNTs. See Evidence (20) 


: Balance. Bee Evidence (2) 

Bankers, See Native^ 
bankers^ Books. See Evidence (11) 

IpBNAMEE. , ’ ' 

See Evidence (25) 

Sec Mortgage (11) 

See Onus Frohandi (14) 

See Futnee. 

Bond. 

A— executed hy a widow in possession 
of a zemindaiy, was held binding on. 
the adopted son of the late zemindar, the 
inference ffoiqthe evidence being that the 
—was given for debts which the defen- 
dant (the adopted son), as ower of the 
zeniindary,’ might he liable to pay, and 
that hy his own acts he had admitted 
that he , actually was liable to the pay- 
ment .. ... ' 

Boundary? See Funchayet. 

Boundary Dispute. 

Settlement of Pergunnah Havelee, 

Brahmins See Escfmt. ^ 

Bunkur Bight 

' ' '' C. 

Caste. See Jurisdiction (1) 

Chaiceran Lands. 
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CcHjB OF CrviL pKocnriFTiH, See Afhltnitiou (2) 
Comfkxj>ation. 6a Sale (0) 

CoMFEoMrSF. 

(1) A tluciec* uf rai Apx)0lIate Court, obtained after , 

a~“not to proseuuto Ihu appeal, was held 
^ to bo an adjudication obtained, not only 

irapropei'13% but in elfect by ... 378 

(2) Between husband and wife, being Arme- 

nian Christians ... ... ... 431 

See Agreement (2) 

See E»i(knce (8) 

See LmUiiiion (3) 

^ See .Par tit inn (1) 

Confiscation. , 

See Absconded Offender, 

See Escheat, 

CoNJUGAi. Kiuets, Sec Jurisdiction (S) 

Consignees, 

Rights and liabilities of ... ... 592 

Consolidation of fciuiTs. Sm Appeal (1) 

CoNSTKGCTION. 

See Jurkdieiion (4) 

See Will (2) 

CoNTninuTioN. See Joikt Jiindoo Eamily (Z) 

CoNVEii'fs. Sec Hindoo-^to Christianity, 

Co-FARCF.NEEY. 

(1) Illegitimate sons of a Christian father by 
different Hindoo women, although by 
agreement they constituted themselves 
parceners in the enjoyment of their^ pro- 
perty after the manner of a joint Hindoo 
family, are not a joint Hindoo family ac- 
cordign to Hindoo Law. On the death of 
each, his lineal heirs representing their 
parent, would, by the effect of the agree- 
ment, enter into that partnership ... 4 

(^) Qumre .—Whether the Hindoo LaW gives 

a right of inheritance to collaterals also ib. 

(3) In a partition suit instituted by one of the 

illcgitiniate children, a deed of compro- 
mise was eitcciited by the parties, which 
provided for the mode of enjoyment, and 
against the sale, mortgage, lease, or secu- 
rity of any separate share— Help 

(1) that these provisions of the deed did 
not extend to prevent alienation by de- 
vise, nor affect the right of inheritance ; 
and (2) that the arrangement between 
the parties included the right of suiwi- 
Torship, - the claims of the State only 
arising on failure of the heirs of the last 
survivor ^ ... ... ... 452 

See jOnus Probandi (12) 

fcosTS. 

(1) How BritT' Council dealt with— in a 

case in which there was delay in suing 
and which was attended with a 
considerable degree of suspicion ... l3 

(2) On an appeal by defendant against whom 

the suit was decreed in tlm. Court of first 
instance, which decree vjtk affirmed on 
appeal by the Sudder Court, the Privy 
Council held that the plaintiff’ had not 
made out his case below, and reversed 
the judgment, bdt invarded to the defen- 
dant— in the first Court only, and not in 
either of the Appellate Courts, on the 
ground that the plaintiff, as respondent, 

Was defending the judgment ... .54 

(3) Practice of Pmj OouncE as to appeals 

regarding— ... ... ... 59 

(I) phe recovery of— by the East India 
Company prosecuting appeals by virtue 


Costs, — {GontinueJ^ 

Page, 

of the 3 and 4 Wm. IV. cap. 41, does not 
constitute “ a public right ” within the 
meaning of Regulation IL 1805 enabling 
^ the Government to sue notwithstanding 
the lapse of time ... ... 405 

(^) Privy Council will disallow all— for pa- 
pers unnecessarily included Jiff printed 
transcripts sent from India * ... 631 

See Agreement (2) 

See Egmages (3) 

See Ghatwdee Lands (2) 

Criminal Appeal. See Appeal (8) 

Crown. 

Right of—to impeach alienations by Hindoo , / 
widows ... ... ... 475 

See Escheat 
Custom. 

See Leak (3) 

See Succession (2) 

D. 

Damages. 

(1) Claim to— not barred by reason of resist** . , 

anco of unlawful attachment ... 6G4 

(2) When ordinary— may bo recovered on failure 

to prove special — ... • ... ib, 

(3) When the Privy Council assessed— them- 
selves with costs iff proportion ... ... ib. 

See Lease (4) (5) • 

See Zemindar (2) 

DAUGliTER. 

See Inheritance (S) 

See Succession (-1) 

DECEfiB. 

Recovery of money paid under— Or jiidg- 
* ment ... * ... ... 575 

See Appeal (6) 

See Execution of,^ 

Debt. 

Joint Bindoo Family ( 1) 

See Zemindar [\) 

Deposit. Sec Security (3) 

Devise. See Adoption {12) 

Division, See Partition, 

Divorce (by Khola) ‘ ... ... ... 445 

Documents. 

Production of— (and particiilarly Title deeds 
of TalooKdars) in the Courts of India, 
attended with danger ... ... SdS* 

See Enhancement ^ 

See Privy Council ijt) 

DoWer. 

According to the Punjab Code (held to be 
in force in Oude in the j^eara 1859 and 
i 860) the— mentioned in a marriage coii- 
iitract (instead of being enforced as an 
absolute deed) is subject to a modification 
at the discretion of the CoUH, both in the 
case of a devise and of the death of the 
husband ... ... ... 554. 

Dowry .. . ••* ••• 

Duress. See Onus probandi (3) 

E. 

EjECTMEN'f. . . 

See Lease (5) 

See Zemindar (2) 

I Enam Grants. ^ 

Cannot deprive the Meymoodars of their 
1 ' hereditary rights ... ... 84 

See Endowment (1) 

» See Limitation (4) 
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En do W5IENT. 

'(1) According ’ to Mahomedan LaT^, or 
endowed property is not aJienaWe ; nor is. 
it tlie less property, because of tbe 
use of tbe words “ Enam'’ ^nd Aitam- 
gba’’in the grant, provided tbe grant 
ckarly appears to have been intended for 
charitable purposes 

(2) A mutmallee or superintendent of an— -is not 
barred by limitation if he sues to recover 
possession of endowed property within 
12 years from the date of his appointment 
Enhakoemrnt. ' 

Ihu objection that tbe documents relied on by 
the dcfpdants in support of tbeir'mokur- 
ruree title contain no expressions import- 
ing the hereditary character of the alleu- 
ed tenurep, was held to be not one open 

to the plaintiif m a suit for . 

thtder Tenures . 

Suitable Mortgagee. Bee Mortgaae 
Equity. Bee Natural — ^ ^ 

Escaee. 

Of judgment-debtor 
Escheat. 

On the death of a Brahmin without heirs 
the Sovereign power in British India is 
entitled to take his estate by—, subiect 
•' however to the trusts and charges m-e- 

viously affecting tbe estate , ^ 

Bee Crown-. 

Bee Tanjore 
Estoppel. 

Ensiiecesful application to intervene 63 1 

Bee JEmdence (4) ••• 


60S 


99 


417 


Evidence. 

possession prmdfam^oi title ... 
( , of Sudder Court under Section 16 
Eeguiation VI. 179% to have the-- 
supplied by certain original account- 
DOOKs, or to have ascertained that the 
sum mentioned as the balance due on a 
partnership account subject to certain 
objections, was a balance due without 
objection 

(B) Test in cases of conflicting— 

(4) One party, by merely producing his own 
7 r\ . . cannot bind the other . 

(f)) Alterations in instruments 
: ( 6 ) WhonfOourtof Justice states a fact, that 
/Hx m-r ^ oonciusive in the case 
(/} Tbe observation that tbe-of a witness 
proves too much is not rebutted by the 
cannot be supposed 
tnat the witness was suborned, for, if be 
possessed of common sbrewdn^s be 
would not have overdone tbe thing and 

m objection 

; ( 8 ) According to tbe practice in India, the 
Btatement in a deed of compromise of 
the payment of consideration-money is 
(Q\ T of payment , 

In estimatmg the value of— , the testi- 
a person who swears positively 
tnat a certo conversation took place is 

(10) Da^er of altogether aiserediilng nati;;: ' 
mtaesses^ deposing vivd by r^son 

tbe-of sueh witnesses with irrpif 
^aaiuteness and care ^ 


Evidence.— ( / \ ntmitcd .) 


2 E; 


. 300 


(H) The mere production of Bankers’ books is 
■ftot ^ siiflicient-to establish a debt, 
i Here must bo some acknowlodgmont by 
^0 debtor of the correctness of the booki 
^ some ^cognition by him to render 
no) against him 

(l-j -No strict rule as in England can be pre- 
admissibility of— 
n Native Courts in India 

{Id) A copy of a document coming out of a 
Eublm Oibce, and certified by tbe Officer 
m charge of that Department to be a 
r. t. rrr ® IS admissible in— 

( } be general fallibility of native— in India 
SF’^und for concluding against a 
favorS^if probabilities are in 

(15) Regarding tbe latitude Mtb' which docu- 
received in India 
riV\ Mercantile usage 

(17) Respondent not allowed to go into— on 
r i Q\ A ff^estion of tbe value of appeal 

( 18 ) Admission of authenticated copies of pub- 
/lOA T "^o^^^ents by tbe Courts of India 

(19) Instruments apparently altered and sus- 

picious. Presumption of faise-corro- 
/on\ proof to rebut 

^ ^ aXTtted necessarily not 

(21) Whete there is snffioient-of a feet, it te 

no objection to tho proof of it that more 
roo\ nave been adduced ... 530 

( 22 ) Maps drawn for one purpose not admissible 

for another purpose ... 

(23) Necessary to establish tbe existence of 
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307 

ib. 

357 

458 

460 


465 

485 


210 


T Sbikmee Talook 

(24) In considering a case upon—, all tbe pro- 
sumphons for or against should be re- 
ceived in connection with tbe oral or 
documentary— 

(25) In cases of sales in execution where a 
benainee purchase is alleged, tbe deci- 
sion of tbe Court should rest, not upon 

grounds es- 

lOR\ ^*^®lisbed by legal— 

(26) High Court to take original — 

(27) A native case is not necessarily false and 

^sbonest, because it rests on a false 
S— ^ supported in part by 

( 28 ) The provision in the Code of Civil ’Proce^ 

duro which requires Judges who admit 

tresh-on an appeal to record their rea- 
sons, though not a condition precedent 
0 reception of the — , is yet one 
that ought at all times to be strictly 
complied with ^ 

Bee A(kpii§i (6) 

Bee DGomnents. 

Bee Lease (1) 

Bee Marriage (2) 

Bee Onus Brobandi (4) 

. Bee Bartiiion (1) 

j Bee Bunchayet. 

I . Bee Trial (2) 

j Execution oe Decree. 

“side and the 

I =s«s?tofir“ 


563 


628 


651 
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667 


676 


„ , are 
the same 
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Exkcutiox op i)Kcui)H. — ) 


l^age. 


purpose to bo considered as taken in a new 
i?nit... ... ... ... 488 

ExiiicrTou. 

’\\’'ithout intending to rule tliat, in all «ises 
wliero an ordinal^ administration account 
lias been directed, the value in money of a 
specific chattel shown to have been possess- 
ed by an executor, and not forth coining, is 
1o ho charged against him, — H eld that, 
notwithstanding the language of the 
decree, it was, in the undoubted circum- 
stances of this case,v/ithin the competen- 
cy of the Master in taking the account, 
and of the Court upon the report, to 
charge the — for the value of certain pro- 
perty, ijndoubtedly in the possession of 
the original— -and not forthcoming and 
" accounted for. Jts to payments stated in 
the . Schedule, and in the discharge, as 
made on account of just demands in the 
estate, it is competent to the— to prove 
them as made on other dates than those 
stated in the Schedule and discharge ... 281 
See Minors^ 


Gift.* 


> (Vontimud.) 


Buge, 


Factous, 

(1) i’rotcction of hondi Jide pledges of securi- 

ties of agents ... ... ... 471 

(2) nights and liabilities of— ... ... 592 

Family Usage. 

Clause 1 Section 27 Regulation IV. 1827 of 
tiio Rombay Code imposes no obligation 
on the Courts to ascertain whether there 
is— where there is no allegation of such 
fact in the pleadings, or where the par- 
ties have waived resort to the course 
prescribed by the Regulations ... 268 

See Snecemon (2) 

FoUEION TElUilTOllY. 

See Independent States. 

See Limitation (3) 

FoKPKiTaHE. Sec Stikide. 

Fokma Pauperis. See Fanper. 

Fjiaud. 

; In considering a case of alleged— m the pur- 
chase of an estate, it is material to en- 
quire what relation the purchase-money 
paid bore to the value of the estate ... 651 
See Compromise (1) 

See Mortgage (14) (15) 

'See 07ms Prohandi (3) 

Fueehold. See Inheritance (2) 

G. 

Chatwalee Laxus. 

(1) The— in the zemindary of Khiirruckpore arc 

not liable to resumption and re-assess- 
# nient under Clause 4 Section S Regula- 
tion I. 1793 relating to Thannah and 
Police establishments. ... ... 248 

(2) The Government having persisted in their 

claim after se'^gpral decisions against them 
by their own officers acting as Judges, j 
wore adjudged liable to pay aU the costs 
of the case ... ... ' ... ih. 

Sec Mes7ic Frojits (4) 

•CtFT. 

(I) Where a suit for possession is brought upon 
au alleged wnsseeutnmnah or deed of— 
and the Couit directs, in conformity 


\Yith Section 13 Regulation III. 1793, 
proclamation to be made for all persons 
having "claims to the property to come in, 
the plaintiff cannot bo aUowed, after the 
decree is pronounced giving him but a 
smaR share of the property he claims, to 
object to the proceedings on the ground 
that the rights of the parties entitled to 
the property were not put in issue, and 
that he was prevented from adducing 
evidence in support of his case ... 9S 

(2) A. deed by a Mahomedan in which he 

declared “I have adopted A. B. to suc- 
ceed to my property/’ was held to be 
neither a deed of — nor a testamentary 
— ^to take effect after the death of the 
donor, there being a complete absence of 
any relinquishment by the donor or of 
seisin by the donee ... ... 150 

(3) Where the Court below had decided against 

the claim of the plaintiff upon a deed 
of—, the probabilities (independently of 
the evidence) being rather against than 
in favor of it, and no satisfactory account 
was given of the reasons which caused 
the postponement of the appeal for at 
least 12 years, the Privy Council did not 
think it safe to reverse the judgment of 
the Lower Court ... ... 225 

(4) A concurrent judgment of the Lower 

Comts affirmed, rejecting a claim to a 
moiety of Maafee and other zemindaiy 
property under alleged deeds of— and 
relinquishment by a deceased Mahome- 
dan widow and her married daughter 
and two unmarried grand-daughters in 
favor of her husband ... ...241- 

See Adoptim (5) 

Government. 

When bound by the acts of its officers,... 476 
See Filots. 

Grants. 

See Amaram--^ 

See Enatn — 

See Zeminda^'y of Faeheet, 

Guardian. See Minors, 

H. 

n 

-Havelee. See Boundary Fispuie, 

Hereditary Opeige. 

Dismissal of claim for the exercise of a— 
upheld for want of evidence of any de- 
scent of the Office in the family of the 
plaintiff ... ... ... 10 

See E7tam Grants. 

See Limitation (4) 

Hindoo Converts to Christianity. 

Law applicable to ... ... 501 

Hindoo Law. 

(1) A Hindoo testator, after the death of his wi- 
dow, gave a moiety of his property to 
his brother A, and on his deatJi to A’s 
two sons B and G, A died in the life-time 
of the testator’s widow, and a complete 
division of all A*s property which was 
held in co-parcenery was agreed upon be- 
tween B and G. B also died in the life- 
time of the testator’s widow j and on the 
death of the testator’s widow, i?’s wi- 
dow claimed * his share. Held that B 
and G took A's moiety under the will 
as tenants in common, and that each of 
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Hindoo Law. — 


Tage. 


Inhekitance. — ( to W?') 


Fiigi\ 


them had a vested mterest in^ a oae- 
fourth share, though the actual enjoyment 
was postponed, until the dea& of the 
widow ; ^d that the clam of widow 
wasnotharred by the doctrme of— toat 
a widow succeeding as heir to her hus- 
band cannot recover property not m the 
possession of her husband, wluoh doc- 
trine was held to be inapplmabb to the 
case of property in which the husband 
had a vested interest under a mU or 
deed, though the actual enjoyment there- 
of was postponed during the life-tme oi 

According to the— a widow cannot claim 
an undivided property 

(2) The question, being whether the succession 

in this case was regulated hy the Bengal 
or Mithila Law, Held, in accordance 
with the Court helow, after an esa^a- 
tion of the evidence, that the Mithila 
Law was applicable . v* 

(3) The question being whether the descent in 

' the family in this case was to he regu- 
lated by the Dyabhaga or the Mitekshara 
—Held, upon the evidence, that the 
Dyabhaga applied to the decision of the 
cause ... •** 

(4) Period of pollution according to— ... ooo 

(5) The presumption of— is that property >not 

shown to be separate' is joint, where an 
elder brother is long in the management 
of the joint estate and in the receipt of 
the collections from it, and is accouhtahle 
for them to his younger brother^ if the 
monies employed in the purchase of 
certain taloohs formed part of those 
. drawn from-the joint estate, the younger 

brother, on a re-union, is entitled upon 

the general principles of— and. inde- 
pendently of the express provisions of 
any deed of agreement executed between 
the parties, to share in them as acquisi- 
tions made by the use of the joint 
funds ... ' - 

See Adoption. ■ 

See Co^parcenary, 

^See Inheritance. 

Bee lease (3) 

Bee Onus Frobandi (X) 

Bee Fartition (^J 
Bee Fundits. 

Bee Famnuggwr. 

Bee Succession. 

Bee Testamentary Disposition, 

See Widow (1) (2) (3) 

Husband aijd Wiee. Bee Compromise (2)' 

L 

IsCPRISOinoaNT. , , . 

Relaxation of— of judgment-debtor ... 274 
Independent States. 

The transactions of— governed, by other 
Laws than those which Municipal Courts 
administer ... ... ... 373 

. Inheeitance. 

(1) ,,Par1ibility is the general rule of Hindoo—; 

succession of one heir, as in the case 
of a Raj, the exception ... ... 373 

(2) No words of— are requisite to continue to 

Ms heirs a Hindoo’s mterest in a free- 
hold estate -.i ... ... 383 


(3) According to the Hindoo Law, in Bombay 
' at least, sisters are heirs of their brotbcra. 

The marriage of daughters and their 
^ marriage portions do not exclude them 
from' participation ... • • ■ 

(4) Succe^oh of the heir of the last full 

owner ... ••• , 

(5) According to the Mitakshara, a sister’s son 

cannot inherit ... .*• 

See Adoption (X3) (15) (16) 

Co-parcMry. 

See Marriage (1) ‘ 

Bee Onus Frohandi (11)' 

Bee FamhuggUr. 

See Widow (6) 

Insanity. See Limitation (8) 

Insolvency. Bee Mortgage (8) 

Instalment. . ? v * 

Bee LimUatioii (13) (14) 

Bee Minors. 

Bee Sale (2) 

XnTBEiEST^* 

(1) Act XXXIi; of 1839 n6t applicable to Opium 

’pagers, but only to debts certain in 
time and amount ... ... 357 

(2) Queere.—Wheihev the discretion^ of the 

Court in allowing or refusing— in cases 
within the said Act, is liable to review 
cT appeal ... ... ... ib> 

f3> "Where— was disallowed by the Privy Coun- 
cil ••• v 

(4) Where the rate of— was altered by the 

Privy Coilncil ... ... ... 502 

(5) Where a contract of loan stipulated that the 

legally demandable rate of— should be 
6 per cedt, it Was’ held that a claim by the 
creditor of interest at B per cent 
. . founded’ upon a bb.re promise of the debt- 
or to pay 8' per cent, or upon the fact 
that the debtor had in account volun- 
tarily debited hfmself with 8 per cent in 
Heu of 5 per cent, could not be maintam- 
ed in law for want of consideration 
amounting merely to nudimpaotum 65 
Bee Frivg Council (9) 

Interlocutory Orders. 

Order remanding a suit for re-trial on pro- ^ , 
duction of mortgage accounts ...621’ 

Bee Appeal (4) 

See Arbitration (1) 

Intervention. 

Bee Fstoppel. 

Bee Resumption (1)’ 

Irregularity. 

See Limitation (9) (10) 

Bee Trial (1) 

' '' ' 

Joint Hindoo 

(1) There being disputes in a— With respe^ to' 
the property acquired hy the father, The 
parties agreed fo refer the matter, to 
arbitration: and while the arbitration 
was still pending, certain agnjcments' 
were entered into bj^whieb the parties 
agreed to pay their equal pi'opoi'tions of 
a joint debt effected on the common 
family property, and that tho payment 
under this agreement should not be 
delayed by any division of the- family 
property, or by the settlement of tho 
' debts duo to tho family. Held that Uie:' 





Joint II INI ‘ J 

l?age. 

parties were bound bp the agreement to 
etaitribute towards payment of tbe debt 
in equal proportions according to tbe 
interest they respectively bad in* the 
family estate ... ... ^ 61 

(2) iPresumption of joint property and criterion 
in eases of purckase in name of one 
member . . ... ••• , 

Bee Absconded Offender (2) 

Bee Co-pammry. * ; 

Bee Hindoo Law (5) ’ 

Bee Onus Lrohandi (12) 

Sec Tkiiding (1) 

See UndivuM Lrox)eriy. 

dUDOMENT. 

{ I ) Distinction between — in nm and — inter par- 
tes ... ^26 

(2) Duty of Lower Courts to pronounce opinion 

on all important points ... ... 631 

(3) Tbc determination in a cause sbould be 

founded upon a case either to be found 
in the pleadings, or involved in or con- 
sistent with the case thereby made ,..649 

Bee Heme. 

Bee Evidence (6) 

J ubgment-Debtor. 

ilelaxation of imprisonment of— and escape 
of... ... .*• 274 

JuiusniCTiON. ^ 

(1) (luocre. — Whether a suit lies in ^ the Civil 

Courts against the Chief Priest of the ^ 
Lingayats by the Swami or Chief Priest 
. of the Smartava sect of Brahmins claim- 
ing by grant from the Supreme power 
of the State the privilege of Adavi Palhi, 
of being carried, on ceremonial occa- 
sions, in a palanquin borne cross- ways 
so that the polos traverse the line of 
march ... ••• ••• 1*^2 

(2) Courts in India have 

any— to detennine a question involving 
a declaration of a right to perform religi- 
ous ceremonies. ... ' -"163 

iff) ThtJ Supreme Court of Bombay in its Ec- 
^ clesiastical side declared incompetent to 
entertain a suit for the restitution of 
conlugal rights at the instance of a 
Parsee wife against her husband ... 265 
(1) Soction 56 of the Statute 9 Greo. IV. c. 74 , 

(applying and extending to the British 
Territories in India the provisions then 
recently made for England with respect 
to oflences committed in two different 
places, or partially committed in one 
place, and accomplished in another) ap- 
plies only to the cases of persons amen- 
able to the Supreme Couit; at Calcutta 
beginning to commit offences in one place 
which are afterwards completed in an- 
other, and not to a case where the per- 
sons committing the offence were not 
amenable to the said Court, and where 
the whole offence which has been com- 
mitted was witbin one jurisdiction. 

The term “within the limits of the 
charter of the said United Company/’ 
construed to mean within limits 
of the Trading Charter of the E. I. Co. 28o 

(5) Of Fouxdarry Court in cases of (Hsputed 

possession ... . , t> 

(6) di contract was entered into at Eutiam 
• for the establishment of a partnership 


J vm&DicTiON. ~~‘{Co7iiimed.) 


to be carried on principally at Muttra 
where all the transactions were to be 
conducted by means of the capital em- 
barked in the concern at that place. 
Held, that the cause of action in' a suit 
for the balance resulting from these 
partnership transactions arose at Muttra 425 


Kh^s Pehals. 

There is no relation of landlord and tenant 
between the Government and the owner 
of— -in the 24-Pergunnahs. The latter is 
the landlord to the ryots, and is not 
himself a ryot. The Tight and title of 
the Government is to the rent, but does 
not include a right to. the possession of 
the lands, though such a right might 
arise by fojjfeiture or extinction of the 
ownership, and the ^nm is on the Go- 
vernment to prove its claim to the posses- 
sion of the lands. 

A dispute between two private owners, 
whether as to boundaries or lands, can- 
not divest the title of either to possession 
in favor of the Government, if the Go- 
vernment have merely a rent or jumma. 

The title to sue for possession of the 
lands belongs in such a case to the 
" , owner whose property is encroached 
upon. If he suffers his right to be 
barred by limitation, the practical effect 
is the extinction of his title in favor of 
the party in possession ; but his cause 
of action cannot be kept alive longer 
than the legal period of limitation of 12 
years by the expedient of inducing the 
Collector to make common cause with him 6Y6 
j Khathi.- See Eamnuggur^ 

1 Khueeuckpohe. 

[ Boe OhatwdUee Lands (1) 

See Mesne Erojiis (4) 


LAkHEEAJ. Bee Resumption (1) 

Law Officees. 

Beference to — on questions of right and title 462 
See Pundits (1) ^ 

Lease. 

(1) Where a— is not in writing but the terms 

of holding are specified in a notification 
addressed by the lessor to his servants, 
such an aclmowledgment is, as against 
the lessor, conclusive evidence of the 
terms of the agreement ... 152 

(2) Where a — for 7 years contains no words 

to import a continuance of the interest 
after grantee’s death, nor any expressions 
pointing to any earlier determination of 
the interest, the primd facie meaning is a 
continuance for 7 years, and that — 

. did not terminate with the original les- 
see’s death, hut survived during the re- 
mainder of the term to his heir and re- 
presentatives ... ... ... ik 

(3) The otzus is on the party willing to show 

that the transaction should be governed 
by Hindoo Law, to prove that the pdmd 
facie construction is contrary to that law 
or the established custom of considering 
such contracts in Bengal ... ... 
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Lease. — {Coniimted.) 


rage> 


(4) In tliis caso tlio lessor having, on the les- 
see's death, granted a putneo of his whole 
estate including the farm in dispute, was 
adjudged liable to pay to the representa- 
tives of the lessee, damages for the time 
they were deprived of the beneficial en- 
joyment of the farm, according to the 
"inpreased rent which the new lessee had 
■ xmdertaJten to pay ... ... Id^. 

fd) "Where a person became surety for the due 
perfoimance by the lessee of the obliga- 
tions contained in a— for a teim of years,, 
and afterwards became a partner with 
the lessee, and the lessor evicted the 
lessee before the expiration of the — 
Hele that a suit would lie by the surety 
for damages arising from the illegal eject-^ 
ment, although the surety was not a 
party to the original contract with the 
lessor. Explanation of ithe principle of 
assessing the damages ... _ ... 1 9-1 

(6) Where an agreement to grant a — was incom- 

plete and conditional upon an advance 
within 8 days required to meet pressing 
'(demands, a delay of 19 days was held 
to he unreasonable and likely to defeat 
the object of the — ... ... 39d 

(7) A perpetual— of a distinct portion of a ze- 

mindary is not a transfer within the mean- 
■ing of Section 8 Eegulation XSV. 1802, 
of the Madi-as Code ... ...440 

Mortgage (11) 

Legacy. See Sale (6) 

Legitimacy. 

(1) According to the Mahomedan Law, a child 

born in wedlock is deemed to be the 
child of the mother’s husband ... 150 

(2) According to the Mahomedan Law^ the— or 

legitimation of a child of Mahomedan 
parents may he presumed or inferred 
from circumstances without “proof, or 
at least without any direct proof, either 
of a marriage between the parents, or of 
any formal act of legitimation ...400 

See Marriage, 

See Onus JSroha7idi Q,\) , 

See Eammiggur 
Liee-Inteiiest. 

See j^ption 10) 

See Sale (7) 

Limitation. 

(1) The mlUm iempm Clause of Section Z 

Eegulation II. 1805 does not apply to 
a case where the occupant was not a 
mortgagor or depositary otherwise than 
as he was subject to pay a portion of the 
proceeds of the property to another dur- 
ing her life-time 

(2) Under Section 18 Regulation II. 1803 and 

Regulation II. 1805 ... ... 20 

(3) Offer of compromise, and residence of de- 

fendant iit Foreign Territory, do not 
bring plaintiff within the exception in 
Section 13 Regulation I. 1800, Bombay 
Code .. ... ... 51 

(4) Claims by Meymoodars to recover arrears of 

village dues ... ... ... 84 

(5) Where the party in possession of an estate 

is a hona^e purchaser foryaluahle con- 
sideration wi^out notice, and the real 
o^er had nbglected for 25 years to assert 
bi|. right to the estate, mere distant rcsi- 


Limitation . — ( Cuntlnuefl) 

Pitge,. 

donee was held not to be a suMcieut 
cause to. preclude the assertion of licr 
right, so as to save her from — by bnnging 
her within the exceptions of Section 14 
Regulation III. 1793, and Section 3 
Regulation 11. 180.5 ... ... 124 

(6) Where a case v/a*s held to be within the 

excep-tion contained in Clause 2 Section 
7 Regulation V. 1827 of the Bombay 
Code, by reason of a claim preferred to 
the authority that was then the supreme 
power in the State, although a satisfac- 
tory and binding decree was not ob- 
tained ... ..3 ... 141 

(7) Suit by the Official Assignee of a deceased 

insolvent to, recover a tulook conveyed 
(several years before his insolvency) by 
the insolvent, who was sole or chief 
acting executor of his fathcr-in-law’s 
Will, as a security for his oxvn debt to 
his father-in-law, not to any other per- 
son in tiust for the benefit of any par- 
ties who might be entitled to the estate', 
hut to the insolvent’s wife who was 
tenant for life of the residue. IIeli> 
that, in the absence of any proof of 
fraud, the \ndow’s continuous and ad- 
verse possession for more than 12, years 
barred the suit ... ... ... 27t:T' 

(8) The words “ other good and sufficient cause” 

in Clause 3 Section 18 Regulation II. 

1803 include Insanity, whether tn not 
there has been or is a Commission of 
Lunacy or the like ; and the word ** pre- 
cluded” in the same Clause does not 
mean precluded during the whole term 
of 12 years or meroly at its commejua;- 
mcnt, but means in effect precluded 
during any part of it. In computing 
the 12 years ’ period of — , there should 
not be reckoned any time elapsing while 
the person for the time being entitled to 
seek redress, was not free from disability 287 

(9) A ixirty who had been endeavouring by re- 

sort to competent Courts to recover his 
rights, was held to he entitled to avail 
himself of the exemption in Section 14 
Regulation III. 1793, although part of 
the proceedings was erroneous in‘eufor<5- 
ing an order made by a single dudge of 
the Sudder Court, which was inofftHr- 
tual by reason pf its not being confirmed 
by a second Judge ... ... 42^^ 

(10) Cannot he pleaded under Madras Regu- 

lation II. 1802, Section 18, Clause 4, 
when caused by irregularity of Court... 4014 

(11) Of suit by purchaser at sale for arrears, of 

revenue ... ... ... 5G/>j 

(12) A suit for rent is barred under Clause 3 

Section 3 Regulation 11. 1805, against a 
person who has been, by himself or by 
those under whom he claims, in pi^ace- 
ahle possession without payment of rent 
for 60 ‘years before the commoncoment 
of the suit. That Clause takes away 
from the Courts all authority to take 
cognizance of any suit -whatever if the 
cause of action shall have arisen 60. 
years before the institution of the suit ; 
it precludes all enquiry into any original 
detect in the title under which the pos- 
session commenced; and nuikes it 
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Limitation. ( Contimicd.) 


unavailing to sliow that the possession 
commenced under a gi'ant made null and 
“ void by Ecgulation XIX. 1793 

(13) Under the Punjab Code, and before Act 

XIY of 1c^59 took effect in Oude, letters 
offering to pay a debt by instalments ai^ 
praying to be excused from the pay- 
ment of interest, are an ample acknow- 
ledgment of the debt to run 

(14) Under the same Code, payments made by 

an agent upon account, and continued 
monthly for several months, ought to be 
* regarded as tantamount at least to, if not 
correctly described as, a running account, 
and are therefore part payments which 
amount to a partial ptisfaction of 
demand” whereby the period of-— is 
renewed 
Bee Courts (4:) 

See Endowment f2J 
See Khas Melmh, 

See Mortgage (^) 

See Onus Prohandi (8) 

Loan. See Interest (5) 

Sec Eendudar (1) 


Page. 


602 


612 


ib. 


M. 

Maafeb. See Gift (4) 

Madiias^Civil SmiricE Annuity Fund. 

Eofund of, excess subscriptions over half 
value of annuity * ... ... 332 

Mahajuns. See Prim/ Comoil (1) 

Mahomed AN. See Will (1) 

Mahomedan Law. 

Divorce by Khola. Dowry ... ... 445 

See Eoiver, , 

See Endowment. 

See LegiUmaeg. . \ 

See Marriage. 

Mahomedan Widow. See Sale (3) 

See Gift (4) 

See Sale (3) 

Maintenance, ^ee Champerty. 

See Imitation (1) 

See Eamnuggur. 

Maes, See Evidence (22) 

Marriage. 

(1) If a child has been honi to a father of a 

mother where there has been not a mere 
casual concubinage but a more perma- , 
nont connection, and where there is no 
insurmountable obstacle to a — accord- 
ing to the Mahomedan Law, the presump- ' 
tion is in favor of the — having taken : 
place, and the mother and child arc enti- 
tled to inherit ... ...157, 

(2) According to Mahomedan Law, mere conti- 

nued cohabitation, without proof ^ of— 
or of acknowledgment, is not sufHcient 
to raise such a legal presumption of— 
as to legitimiEe the offspiing; an ac- 

^ knowlcdgment may be presumed, but the 
presumption must be one of fact, and, 
as such, subject to the application of the 
ordinary rules of evidence. A subse- 
quent-—, so far from furnishing^ a ground 
for presuming a prior — , primd facie at 
least excludes that presumption. ... 659 

(3) The celebration of the seventh month of 

•ipregnaTicj'', and the celebration of the 
birth of the son, are sufficient to prove 
' thc—aud 1 )gitimacy of the son ... CG7 


I Marriage.— {Continued.} 

\ ' Page. 

' See Eoxoer. . 

See Inheritance {^) 

See Jurisdiction (3) 

See Legitimacy (2) 

Mercantile Usage. See Evidence (16) 

Me^ne Profits. 

(L) Decree of Sudder Court estimating the 
amount of — from the average of two pre- 
ceding years, as ascertained in a former 
suit (the evidence in the present suit 
being unsatisfactory on both sides) upheld 88 

(2) The Court cannot give more— than is claim- 

ed, although a greater amount may be 
pi^pved SI 

(3) A presumption arises against a claim for — 

from non-claim for 7 years ... 216 

(4) Competency of Special Commissioners under 

Bengal Eegulation III. 1828, to adjudge 
— received from the G-hatwals of lihur- 
ruckpore dunng resumption ...635 

Minors. 

Liability of— for payment of debt of their 
Executor and Guardian (which they had 
undertaken to pay by instalment) not- 
withstanding no adjustment of accounts 
has taken place ... ... 44S 

Misjoinder. 

A suit by a zemindar for possession of lands 
and for arrears of rent of those lands 
under a kuhooleut given by the defend- 
ant, and to have it declared that a Bha- 
kee Birt tenure set up by the defendant 
is affabricaSiion and void, is not multifa- 
, rious, or bad on the ground of— of causes 
of action. In such a case all the distinct 
portions of the plaintiff’s claim flow from, 
support, and have a relation to and con- 
nexion with his proprietary title which 
he seeks to confirm and which faCie 
entitles him to the collections ... 628 

Mood LAN Dues. See Sale (3) 

Mortgage. 

(1) To entitle a person to claim as equitable 

mortgagee, it is not sufficient to show 
that he paid off the — , hut also that 
it was his own money that was paid, ' 
and that he was to stand in the position 
of the original mortgagee ... ... 88 

(2) As to the validity of a - executed by a firm 

as respects one of its partners who did 
not execute the — , but was -afterwards 
cognizant of it, and who sued his co- 
partners and obtained a decree for his 
. ’ share of the assets of the firm, in 

execution of which decree an attachment 
issued against the estate, for tb'e re-, 
moval of which attachment the mort- 
gagee now sues ' ^ ... 109 

(3) According to Section 8 Eegulation XVII. 

1806, wffiore mortgaged property is mtu- 
ate in two districts, an order of fore- 
closure relating to the whole propeity 
may be obtained in the Court , of either 
district ... ... ... 207 

(4) Where the order of foreclosure was served 

on the widow of the deceased mortgagor 
who had a life-interest and also was the 
guardian of the minor adopted son and 
legal representative of the deceased, 

' the service was held to be sufficient ... 

(5) A person having an equitable — in certain 

villages of which the legal title was ia 
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Mortgage. — (Contmicil) 

Tage. 

the mortgagee’^ son, instituted a suit 
against the mortgagor to recover the 
account of his demand. Pending the 
suit, and while the son (the representative 
of the mortgagor) was a party to it, the 
Collector sold the property as if it were 
the son’s nnencumhered estate, suppos* 
ing all mention of the — (of which he 
had notice) in the advertisement of sale, 
conveyed away the estate to the purchaser 
as unencumbered, and received the full 
value as if it were free from—, Hbi-d 
that the Collector was liable to* repay, 
t]ie amount realized hy the.sale ... 231 

(6) Byc-bil-wafas or kut-kubalas are redeem- 

able like an ordinary — and subject to 
fovooloBure. Limitation and mode of 
procedure in such case^ ... ... 367 

(7) Tender of mortgage-money ... ... ib. 

(8) A — executed by an Insolvent (who has not 

obtained a’ certificate and discharge) is 
subject to the lien of the mortgagee in 
priority to the claim of the Official 
Assignee under the insolvency ...426 

(9) The Sudder Court should not have decided 

the equity of redemption, on the ques- 
tion of foreclosure when' that question, 
though raised upon the pleadings, was 
not made an issue in the first Court. 
Accounts how to be taken ... ... 533 

(10) Law of Foreclosure in Bengal explained... 621 

(11) Suit by purchaser under deed'of condi- 

tional sale for possession and mesne pro- 
fits of the mortgaged premises of which 
he is already in possession under a 
benamee lease to his son ' ... ... ih, 

(12) Production of accounts by mortgagee in 

possession ... ... ih, 

(13) E&ot of a foreclosure decree in the High 

Court in a — suit between Hindoos ... 635 

(14) A suit for redemption and for possession 

instituted many years after a fraudulent 
sale for arrears of benamee is not barred 
' by Section 24 Act I of 1845 ih. 

(15) A fraudulent purchase by the mortgagee in 

possession of the mortgaged estate at 'a sale 
for arrears of -Revenue, will not defeat 
the equity of redemption ... ih. 

^e$ Agreements. 

MulteS-Riousness. jSee Misjoinder, 

H. 

Kaiive Bankers. See Privg Council (1) 

Kative ‘Witnesses. See Evidence (12) (13) (14) (27) 
KATURAIi EdXTITY. 

Principle of— not applicable in the case of 
a reduction in the stipends allotted to 
the younger children of a deceased ze- 
mindar consequent on the sale of portion 
of the zemindary not occasioned hy bad 
seasons or acts of Grod or neglect ... 24 
Nephew. See Sister's Son. 

Nuncupative Will, See Will (1) 

' ' ' 'C, 

Onus Probandi. , , 

(1) On the .partjr willing to except any pro- 

, perty from the general rule of partition 
according to Hindoo Law ... * ... 1 

(2) In suit by purchaser at sale for arrears of 

Revenue for rents and profitsof unculti- 
vatod land brought into cultiy ation ... 17 


'NUS PltOBANDI. — 

ragv. 

(3) Whore an appellant allcgi^s that a razee- 


namah was obtained from him by duvesfe 
or fraud ... ... ... 4r5 

(4) Where an appellant complains that he had 
^ not an opportunity of giving his evidence 

to the Court below ... ih. 

(5) Where a party alleges indivirtibilhy of a 

Raj and his right to succeed to the whole 
as heir ... ... ... 98 

(6) Averment of improper consent to arbitra* 

tion .. .. .. 360 

• 7) Alienability of Tora Garas Huk 387' 

(8) In a suit to disturb au atfmitteil possession 

for about eleven years of defendants who 
insist onua longer possession as a statu- 
toiy bar to the suit ... ... 420 

(9) Those who ciairn under an alienation from 

. a Hindoo widow are bound to show that 
the ti'ansactiou was within her limited 
powers ... ... ... ■^76 

(10) Of title to land in a purchaser ... 488 


(11) The plaintiffs having to prove not only 

their relationship (which was not dis- 
puted), but their heirship (wdiich 
dcpemled upon the illegitimacy of the 
defendant), were bound to give sufficient 
general evidence in support of their case, 
to throw upon the defendant’ the omts of 
p roving his illegitimacy ... * ... 5 1 0 

(12) 111 case of allegation of partition in a 

joint Hindoo family ... ... 520 

(13) On those who insist on the separation of 

lands from the.general lands td* a Zfmiin- 
dary and on their settlement as a Shikmee 
Talook ... ... ... 563 

(14) Allegation of benamee purchase of a 

talook sold in execution of a decree ... 651 
See Khas Mehals. 

See Lease (3) 

Opium Wagers. See Interest (1) 

Cube. See I)omr. 

See Limitation (13) (14) 

P. 

Pacheet. See Zemindary of-^ 

Papers. See Ir ivy Gouneil (11) 

Parsers. See Adoption (4) 

See Jurisdietion (3) 

Partition. 

(1) A deed of— between two brothers based on 

a compromise of suit ratified by a decree 
of the Suddor Court, and putting an end to 
litigation previously entered into by their 
father, cannot bo set aside without strict 
proof of haste and precipitancy of the 
settlement, inequality, restraint or coer- 
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The 21st May 1831. 

Onus prolbandi— Partition— Hindoo Law, 

On Api^eal from the Sudcler Dewanny Adawlut of Bombay. 

Luximon Row Sadasew, 
mrsus 

Mullar Row Bajee. 

Tho onufi of proof is on Iho party socking to except any property from tke general rule of partition accord- 
ing to TIiiiduo LaM’’. 

The Lord Chancellor , — Their Lordships having taken this case into their ftili 
consideration, in the course of the argument yesterday as well as to-day, do not see 
any ground upon which they can reverse or interfere with the decision come to be- 
low. They desire it, however, to be distinctly understood, on account of the impoi-t- 
anee of the question, if it had ever been raised, which it does not appear to have 
been, with respect to the general principle of adoption and the consequences follow- 
ing from that principle, that they give no opinion whatever, in the 'slightest degree in- 
terfering with the acknowledged principles of the Hindoo law as regards that rela- 
tionship. 

There is a passage in a letter from the Chief Secretary, Mr. Chaplin, dated Poo- 
nah, April the 1 1th, 1821, which looks as if he, in an untechnical and somewhat po- 
pular view of the merits of the decision which he is then discussing, had taken into 
his consideration the circumstance of the party having stood in the relation merely 
of an adopted son, and not being a lineal descendant of the deceased Bhow Munkes- 
wur. Pie says, it must also be considered that he is merely an adopted son, and 
^^not the lineal descendant of the deceased Bhow, and that his own immediate ances- 
'' tor contributed in no respect to the acquisition of the property.’' 

The relationship of adoption, the rights belonging to that relationship when es- 
tablished, and the law that gives the right to the adopted son, independent of his 
being a stranger in blood, and independent of the fact of his own ancestor having 
had no share in the acquisition of the property, are by no means touched by tlie de- 
cision that Mr. Mountstuart Elphinstono came to that is now appealed from, and 
which alone is affirmed by their Lordships’ present decision. 
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The groinida upon wliich Mr. Elpliinstope appears to have corae to his decision 
are, that the proof lies upon the party seeking to except any property from that 
principle of partition known to the Hindoo law, and that the appellant not having 
sufficiently proved that it is unnecessary to go further ; that he not having brought 
forwai'd proof that this property is within those exceptions, tlie general rule of jmrti- 
tion must prevail. 

It appears from a case thrown oiit in the course of the argument, that the 
exceptions themselves form a case thrown out in the course of the argument, that 
the exceptions themselves form a sufficient ground for assuming that the proof is 
upon the party who would seek to bring himself whithin it. They are very minute 
in thei rconditions ; and in One instance that inference appears to be furnished by 
the rules of the Court restoring property to the operation of the principle after it 
shall have been brought within the exceptions. For instance, learning is one of the 
undeniable exceptions ; aud if that shall be proved, it brings the jn'operty within the 
exception. But it is added, if it shall be shewn there was equal learning possessed 
by the other parts of the family, that gives them a claim to it notwithstand- 
ing the circumstance of its being brought within the exception. So that here one 
proof brings it wnthin the rule, and another throws it back, notwithstanding the ex- 
ception. This is one illiistraiiion, among many others, which might be given. I men- 
tioned another in the course of the argument, as to the clothes of a party incapa- 
citated by nature or by accident from procreating cbildren, which appear by tlio 
Hindoo law to be excepted. All these details shew that the proof must be upon the 
party seeking to bring it within the excepted case. 

Now, it appears here very doubtful in what way, and indeed there is no evi- 
dence in what way this man, though we may suspect it from what is stated— there 
is no proof in the cause that shews how this pi'operty was acquired ; but it is perfect- 
ly clear, as it appears to their Lordships, that there was some family property in 
which the Bhow share, although not lai'ge, and that that property was never aban- 
doned, but taken to by the Bhow, who was enjoying the more splendid fortune of the 
Durbar at Poonah ; and he left his brother, it appears by the correspondence be- 
tween him and Bajee Bow Mankeswur, in the 82nd and 83rd folios of the Appen- 
dix, in some sort of charge of the property, and always appeamd to take an interest 
in it, and to report respecting the management of it, though his agent complains of 
not having received any orders from the Bhow. His brother says, when he was 
getting ready to joroceed to the appointment which had been provided for him, " You 
have quite suddenly provided this for me, as for six years you have merely employ- 
me m the charge of the fields, &c., at home \ ' and there are other letters from Eow” 
Mankeswur, which shew that the Bhow was still connected with the property. 
It cam>ot, therefore, be said, there is no property, though it is very small ; nor can 
it be said he gave it up. , He maintains a more immediate connection with it than 
would be supposed natural to a man placed in a much higher situation and separate* 
ed from it by local circumstances. 

Upon the whole, viewing this as a question of Hindoo law, upon which it is im- 
possible to speak with any great confidence, and the question appearing to their Lord- 
ships to be decided upon right grounds, throwing the proof upon the right party, 
and that proof not being given, it is tlie opinion of their Lordships that this decree 
appealed from must be affirmed. 

. ■ Y?lth icespect to the costs, we, take f^^ granted' that the respondent, in a large 

property of this kind, will make no application for costs ; and it would not be an 
upfit thing (1 do not know what the Court below have done) to suggest, that it 
W 0 ;uld be proper that the costs of the whole proceeding should be paid out of the 
L estate. It js a very large property. 

t > Adam, — We \ make no objection, if that is the impression of your Lord- ’ 

ship's mind. 
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The Lord Ghancellor, — It is a very large property. The question is, whether 
it is ^200,000 or a larger sum. 

Mr. Miller. — There may be difficulties in ih 

The Lord Ghmicellor. — We shall hear no more of it. We call your attention 

to it. 


The 4th January 1834. 

Limitation— Maintenance. 

On Appeal from the Sudder Dewanny Adawlut of Bengal. 

George James Gordon, Executor of Futteh Yab Khan, 
versus 

Khajeh A boo Mahomed Khan. 

•The nullum tempus Clause of Sectioa 3 Regulation II. 1805 does not apply to a case -where the occupant 
was not a mortgagor or depositary otherwise than as he was subject to pay a portion of the proceeds of the 
property to another during her life-time. 

The Vice OhanGellor. — In this case their Lordships are of' opinion that it is 
not necessary to hear Counsel for the respondents. Their Lordships are all of opini- 
on that, in any way of putting the case, the appellants are barred by length of time, 
having regard to those Regulations. If the appellants think that their claim has 
been made out by virtue of what is called the Mahomedan law of inheritance, inde- 
pendently of the decree of 1777, then it appears that Nadira Begum died in the year 
1798, and there is no reason whatever why they might not, as the heirs of Nadirs 
Begum, have brought their suit prior to the year 1777. But if it is put upon- the 
circumstance, that by the decree of 1777 she is to be considered as having acquired 
a right to a fourth part, you must look to the terms of the decree of 1777. 

Now the decree of 1777, as it is set forth in the printed papers, directs that, 
as to the altumgha mehals, Behadur Khan shall, on the part of Aulem Beg, hold 
and keep possession and occupation of them, and shall annually give to Mussumat 
Nadira Begum, during her natural life, three shares of twelve, as afoi^esaid, from 
“ the produce of them.’' And it is remarkable that, in looking at the report by Mac- 
naghten of the suit between Omar Khan and Aboo Mahomed Khan and others, 
which was a cause between the heirs of Aulem Beg, there seems to be a translation 
of that very proceeding of ] 777, which represents that the altumgha, according to 
custom, was to be delivered over to the charge of Behadur Khan, who was to 
hold and keep possession for her maintenance. 

Their Lordships are therefore of opinion that, upon the true construction of this 
decree of 1777, Behadur Khan was to be considered merely as the depositary or agent 
for Aulem Beg, who was the heir of the deceased party, the husband of Nadira Be-^ 
gum, liable only to the obligation to pay to her, for her life only, the produce of one- 
fourth of the inlioritance ; and it is plain, upon looking to -what took place in the 
case of the dispute between the heirs of Aulem Beg, that any tight on the part of 
Aulem Beg or her heirs to inherit after the expiration of her life, never was in any 
way acknowledged. , . _ ^ ^ , 

Their Lordships are of opinion, therefore, that the Regulation of 1793 directly 
applies to this case ; and itds impossible to say that this case can be brought within 
the third Section of the Government Regulation II of 1805, because it cannot be 
truly said the Behadur Khan was a mortgagor or depositary only for Nadira Begum, 
otherwise than ,as he was subject to pay to her one-fourth of the proceeds during her 
life : and their Lordships being of that opinion, the consequence is, that the decree 
of the Court below must be affirmed. But inasmuch as it does appear that there 
was some, variance as to the opinions and the reasons upon which the judgmouA 
prodeeded, 1 think, it should be affirmed witliout costs, 
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Mr, Serjeant Spa^itde , — Your Lordships are aware, tliat in this ease the East 
India Company come forward upon the application of the respoiidcut. 

JVie VicG-Ohancellor, — Yes, we are aware of i.liat. 

iir. Serjeant Spanhie , — The reason of my nieuti()uiu,![>' it is, that T am not sure 
■whether this case falls under the Act of Parliament. The East India Company 
came in upon ^he, desire of the party, in obedicnccfto the wish of the Privy Council ; 
so that there seems reason for saying that they ought to bo paid their costs l)y the 
respondent. 

The Vice-Chancellor . — ^Then I think you had better present a petition, stating 
the ci)*ciimstances. 

Mr. Serjeant Spankie . — Wo will do so. 


The Cth January lS8h 

Long possession prima facie evidence of title— Adoption in Bareilly— 
Title of third person. 

On Appeal from Uie Sadder JDeivanny Adawlut of BeiKjaL 

Kajah Ha.unuu Chull Sing, 
versus 

Koomer Gimshearn Sing. 

Umutcrnipted and nndisputod posscasion for \i long* period of time conslit, ut.es Budieinit. prima fane 
evidence of title ; tut if this possesaion is admitted to be under an adoption, it v/ill {ivail notlung if the udep- 
tioiL fails. 

In the district of nareill}' the authority of tlie Imabaud is essential to the validity of an adoption. 

So much of the Sadder OourL’s decision as determined the C|uostion of title of a third person, which was 
not tlie a^icstion in the cause, was leven-^ed. 

Mr. Justice J. Farke . — This case comes before their Lordships on an appeal 
from a decree of tlieSudderDewannyAdawlnt of Bengal, in a suit originally brought 
by the appellant, in the month of December 1810, in the Provincial Court of Bareilly, 
against Rany Bhuddorun, for the recovery of the zemindary ortalooka of Roliroli. 
The appellant claimed as the adopted son of the deceased Rajah Koosul Sing, 
proprietor of that talooka, who died about 1775. Ho claimed by virtue of an adop- 
tion which was made about 1778 or 1779, when the appellant was two years old, 
by one or both of the deceased Rajah’s widows, Rany Chundei* Eunso and Rany 
Bhuddorun, He also alleged that he had been in possession of the zoniindary, and 
acknowledged as the Rajah or zemindar, from that time till the occupation \)y the 
British Government, in 1801 or 1802, of the Ceded Provinces, of which this fornual 
a part, a He stated that the first triennial settlement was formed with him in that 
pbaracter in 1803, and that on its expiration the original defendant, the Rany, 
fraudulently acquired possession and obtained the subsequent settlement. 

The defendant disputed the fact of the alleged adoption, and denied its validity 
if true, and insisted that tlio appellant never had the possession of the zemiudary 
in his own right. 

Evidence was given on both sides in the Provincial Court as to the facts (but 
none in support of the fraud suggested by the claimant), and the opinion of tho 
Pandit of the Zillah Court was obtained upon the law ; and on the 12th of April 
IS 18- a dteee was pronounced against the claim of the appellant. From tluit 
‘ au appeal took place to the )Sudder Dewanny Adawlut in January 1815. Ponding 
ihe proceedings in that Court, and iu the course of the same year, the original defemi- 
ant died, and a proclamation was, made for her heirs to coine in and defend the suit. 

" Otx the 8th July 1817, the present respondent who claimed to bo the heir of 
the dc^ieaseii Rajah aS' his son, by a Quadarpy marriage to a seventh wife, and 
RattuuShig who claimed as the sou of the daughter of Rany Chunder Buuse, wore 
admitted as acting for the deceased respondent. In the meantime the Gollectors of 
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the district appear to have put the appellant into possession of a moiety of the mali- 
kana rights of the zemiudary in question during the life of the Rany Bhuddorun, and 
after her death, in October 1815, into the exclusive possession of the whole ; and 
this possession appears to have continued until the determination of the suit. 

The Pundits of.the Sudder Court, and also the Pundit of the Provincial Court 
Bareilly, were afterwards consulted. Some precedents were referred to, which 
form a part of the printed Appendix, and the Court pronounced its final decree on 
the 12tli August 1817, by which, in the first place, the decision of the Provincial 
Court disallowing the claims of the appellant was confirmed, and in the second, it 
was finally and fully ordered, that the property in dispute should, in right of succession, 
descend to Guusheani Sing, as the son of the Rajah Koosiil Sing, as the proprietor ; 
that 'the cltiini of Ruttun Sing should Iji disallowed, and Gunsheam Sing is in effect 
directed to be put into possession of the disputed zemindary. 

From this decree an appeal has been made to the King in Council, and the case 
has been argued with great talent on both sides. 

The two parts of this decree require a distinct consideration. As to the first 
the only question is, whether, upon the evidence adduced by the appellant and 
the Rally, he has established a right to the zemiudary as against her ; and in deciding 
that question, the alleged title of the now respondent (which, if true, would- have 
preveutod the adoption altogether) must be wholly omitted. It has never been 
proved as a fact in the cause for decision, as between the appellant and the Rany, 
nor indeed for any purpose, that the deceased Rajah had a child, the present 
respondent. 

Upon the evidence, the whole question turns on the fact of the alleged adop- 
tion and its validity according to the Hindoo law. 

Their Lordships by no means question the doctrine contended for by the 
learned Counsel for the appellant, that uninterrupted and undisputed possession 
for a long period of time constitutes sufficient primd facie evidence of title. That 
is a recognized rule of our law, and upon general principles, for the sake of the 
security of property, seems to be applicable to that of other countries, where the 
lawgiver has not specially established a different provision. Nor is it disputed that 
such a possession, even for a less period than that which elapsed between the years 
1778 or 1779, when the alleged adoption took place, and 1805 or 1806, when the 
Rany obtained the settlement of the talooka, would have been sufficient to have 
thrown the burthen of disproving the title of the claimant on the opposite party. 

Whether, in this case, sucli a possession has been proved on the part of Haimun 
Chull Sing is very doubtful ; but their Lordships think it wholly unnecessary to 
examine the evidence of it in detail, because, assuming that the possession was 
proved, it is perfectly clear, upon the plaintiff’s own shewing, that such possession 
IS referable to his alleged title by adoption, and to that alone. If there was no title 
by adoption, the possession avails nothing. 

Of the fact of an adoption by the senior widow no reasonable doubt can be 
entertained ; and therefore the question is reduced, upon this branch of this case, to 
tliis single point : Whether that adoption was valid in point of law, or not ? 

It may also be admitted, on the assumption of the proof of undisputed pos- 
session for a long space of time, that every presumption of fact should be made in 
favor of the validity of the act by virtue of which it took place, and that the onus 
of proving those circumstances which render it invalid in point of law, if the nature 
of the case requires such proof, ought to lie on the other side. 

, , Does it then appear that this adoption was, by the Hindoo law, in force in this 
district, invalid ? It must be first determined what the provisions of that , law are. 

On the part of the appellant it is insisted that a widow (and if there be more 
than one, the senior widow) may make a valid adoption of a relative of the deceased 
husband, provided it be done with the consent of the nearest relatives of that 
husband, who are the widow’s natural guardians ; and that if an only or eldest 
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,son be given, such gut may be made without guilt in the giver, if made in 
the particular form called awayamushydyana^ and if not, is nevertheless valid 
when made. 

On the part of the respondent it is insisted, that the authority of the husband 
is absolutely essential to the validity of the adoption, and thaf a gift of an only or 
eldest son, unless in the above-mentioned form, i3 not merely a violation of the l^w 
in the giver, but is absolutely void. 

The Court of Bareilly pronounced against the appellant, on the ground that, 
though the widow might make an adoption, she could not do so without the consent 
of her own relations, which was not given. The Siidder t)ewanny Adawlut con- 
firmed that decision on a different ground; namely, that by law, the authority of 
the husband was essential, and that stich aiifcliority was wanting in this case. 

Their Lordships are now to decide, whether that position is correct ; and they 
must decide with the means of information with which their Lordships have been 
supplied, partly from tho Native authorities in the several Courts below, and partly 
from the text-books which have been cited in the course of the argument. They 
are bound to act according to the usual practice, and not to advise the reversal of 
the decree of the Court, unless they are satisfied that the decree is wrong ; and more 
especially, in a case in which the Judge of that Court, from his education and habits, 
must necessarily have more information on the subject than most of their Lordships 
now present can be supposed to possess. 

Upon a full consideration of these authorities, their Lordships are of opinion 
that they cannot come to the conclusion that the decision of the Court below is 
wrong. According to the Native text-writers it seems to be clear, that the ancient 
law of Hindostan required the authority of the husband ; but it is also clear that 
the strictness of that law has been in many districts relaxed or modified by local 
usage ; and the opinion of the Sastvies, as published in Mr. Borradaile’s Bombay 
Reports, is very strong to shew that in the Mahratta States to the west of tho 
Peninsula, the law does not require any such authority to render the act valid. But 
that such relaxation has extended to this particular district is not, in their Lardship.s' 
judgment, established; on the contrary, the weight of the authority is in favor of 
the opposite conclusion. The opinion of the Pundits of the Sudcler Court, both in 
this case and the case of Shumshere Mull (Appendix p. 83), and that of ihe Pundit 
of the Provincial Court of Appeal of Benares in the latter, appearing to bo entitled 
,to more credit than those of the Pundits of the Zillah and Provincial Courts of 
Etawah and Bareilly and of the City Court of Benares, 

Without pretending to decide what is the law in other districts of India, their 
Lordships feel bound to say, that in this particular district, upon the authoritk‘,8 
brought forward in this particular case, they must pronounce that the law retpiiros 
the direction of the husband in order to the validity of an adoption ; at all events, 
they cannot say that it does not ; which they must do in order to reverse the judg- 
ment in this case. 

Then, was there such an authority given in this case ? It is clear from all the 
evidence that it was not There is no evidence of any kind leading to the suppo- 
sition that it was. The interval of four years which elapsed between the Raja's 
death and the adoption, raises a strong presumption that his authority was not given ; 
for Vif rit had been, a direction so important in a religious point of view, would 
naturally have been carried into effect much sooner after his death ; and besides, no 
one pleading or document on the part of appellant, at any stage of the case, 
suggests that such an authority was given. 

Their Lordships therefore think, upon this view of the law, that upon the 
evidence in this case it clearly appears that the adoption was invalid, and tlie title 
which rests on that adoption, and was the foundation of the suit, \)eing for this 
reason invalid, the Appellant must fail in that suit, and so much of the jiulgiucul 
as affirms the decree of the Court below must bo itself affirmed. 
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It is unnecessary to determine whether the other objections to the adoption 
Were well founded : prohablj^ they were not. 

The second part of the decree, which establishes the right of the respondent 
and in effect directs him to be put in possession of the zemindary, cannot, in the 
judgment of their Lordsliips, be supported. 

0 • It was contended that the appellant had no interest in that part of the deci- 
sion, and could not be heard to complain of it. But, in truth, he had an interest ; 
at least, it is not clear that he had not some interest. If he had acquired no right 
to the possession subsequent to that right upon which he founded his plaint^ he 
could perhaps have had no ground to complain of a decision which, after negativing 
liis claim, affirmed that of another : but as he certainly acquired a possession of some 
sort by lawful authority, if the Collector s statement in evidence in the cause be 
correct, by a grant by the Executive Government after the Ean^s death, that title 
should not have been disturbed by the decree of the Sudder Court establishing the 
the right of another, who was not for this purpose a party to the cause, but the 
appellant should have been allowed to retain possession, as far as that Court was: 
concerned, and the Executive Government, which gave the title, should have been 
left free to allow it to continue or to be taken away, as it thought fit. 

That title was not given upon the footing of any proceeding decree which was 
reversed, but probably was bestowed because the appellant was supposed by the 
Government to be the adopted heir • and the language of the Collector s report is in 
favor of that supposition. It may possibly have been given, because the zemindary 
was deemed a bonam vacans, and the appellant was thought a fit person to receive 
the grant. In the former case, it was for the Government to rectify the mistake, by 
withdrawing the grant after the affirmance of the decree of the Provincial Court and 
granting to whom it pleased. In the latter, the appellant ought to have been per- 
mitted to continue in possession, subject to be dispossessed hy any one shewing a 
title not barred by lapse of time. But the Court of Sudder Dewanny Adawlut has 
no right at all to determine the question of title of a third person, for it was not 
the question in the cause, and that part of their decree which has this effect, their 
Lordships will recommend to His Majesty to reverse, and after that reversal the 
Executive Government will deal with the possession as it thinks fit. 

Mr, Miller. — Do your Lordships intend that reversal to be with costs? 

Mr. Justice J. Parhe. — No, without costs. It is partly affirmed and partly 
reversed, without costs. 

Mr. Miller, — And we are to be put in possession, as we were at the time of 
the^grant ? 

Mr. Justice J. Parhe. — We leave it to the Executive Government to deal 
as they think fit with the possession. -n 

The Vice Chancellor. — On the part of the East India Company, do you make 
any application as to costs ? The Company have brought forward the case. 

Mr. Serjeant SpanJcie, — Yes, my Lord. 

The Vice Chancellor. — There is a sum raised by the Zemindar and deposited 
in the hands of the Company for the costs. 

Mr. Sergeant ,S;pankie. — That was in lieu of security. ' • 

Mr, Justice Bosanquet^ — As to the costs disbursed on account of the appel- 
lant, the appellant is personally liable to repay the Company such costs as have 
been incurred by them in carrying on the cause. 

Mr. Serjeant ^ Spankie. — Will your Lordships make that a separate order or 
. will it accompany the other ? 

Mr, Justice Boaanquet. — It will accompany the other. You have seen the 
order of the King in Council. 

I Mr. Serjeant Spankie.— my Lord. That one made at Brighton I have 
ipen. It directs that the costs are to be paid by such persons, and in such manner, 
find that the Company should have such liens as the Judicial Committee should 
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direct Tlio terms must bo inserted iu the order. Tills is t)io first ease of ibckiiut 
and it is desirable it sboiild be drawn np with care. 

Mr, Millar . — ^If your Lordships see no objection to it, tlio oulercan Ijc drawn 
up with liberty for the parties to except before it is finally passed. 

Mr, Justice J. Parka . — There is no diSiculty in drawing up the onhiv ii’ 
you understand the pxdnciple. ^ 

Ihe Vice Chancellor . — If you will take the trouble of drawing up IxiMvoen 
yourselves some order regarding the costs, and then let their Lordships see it, they 
wall make such alterations as they tliink expedient. 

Mr, Justice J. Parke . — The principle upon which it will he to be settled is 
Ibis; that the East India Company must take their remedy against tlic vospondmkt 
for his costs, and take their I'emedy* against the appdlant for such costs as they 
have incurred upon his part upon the sum deposited ? 

Mr. Serjeant Sj^ahhie . — We shall have a lien upon the sum depo.sitGfh 
Mr, JiisUee J, Parke, — Yes; and if any sum remains, that is to be returned. 
Mr, The way your Lordships dealt xvith it in the cases cojyipromised 

was this : that the costs of the Company wore paid out of the fund (h^positiul, and 
then a remedy over on behalf of the respondent against the ap]K*liaut. Wiiether you 
think that should bo carried into effect in tins case, your Lordships wall say. 

Mr, Justice J, Parke . — No ; it would be hard to make the appellant pay 
the costs of the respondent iu this case. 


The 8th January 1834. 

Loan for Zemindary— Suit against Zemindar for Debt— Hegulatxons of 1781 

and 1787. 

On Appeal from the Sudder Deroanny Adauiut of Benyal, 

Gopee Mohun Thakoor and others, 
ve7\sus 

Raja Radhanat. 

tVhovo motioy was l)orrowed to pay the revenue due from a Zomindary and paid to the CovoniiiU'nf on 
that aecount, the bond given hy the Vakeels and Managers of the Zcmindaiy to the trurtToc for tin* hnobo'S 
'in the English form for the purpose of enabling them to enforce the personal ongagommits of the Vakrcls 
and Managers in the Supremo Court, was held not to doprivc the lenders of their" light, and<*r the law 
provaibng among, the natives, in matters of contract to sue the Zemindar in the Court p of tin* hlofiisbih 

Hhld also that the laws of 1781 and 1787 were repealed by the laws of 1700, when tiiis action was 
brought, und there was nothing in thoso two former Regulaiions which made it illegal for the Zt'rnindar to 
oontracfc a debt, or for any other native to take an obligation from a Zemindar, without the eoiis(‘nl <»f t,lu‘ 
Officers of Revenue ; hut that such an obligation, if founded on a valuable oonsideration, woold ho eqnully 
binding upon the conscience of the Zemindm*, and the demand and the payment would bo equally legal a.s 
if such consent had been obtained and registered, though no Court of Justice might have jurisdiction 
to enforce the right. 

Mr, Justice Bosaoiquet — In this case a suit was commenced in tlie year 
1796 in the 2illah Court of Dinageporeby the appellants, representing Durp Naraiu 
Takoor and Banarassey Ghose, who were money-lenders at Calcutta, against the 
zemiudai, Rajah Radhanat, to recover a large sum of money, amounting to 
80,150 rupees, alleged to have been advanced by them in 1780 for the use of the 
^emindary, during the minority of the zemindar, to two persons named Janikiram 
3mg and'Sudanund Sirkar, who were the lawfully appointed Managers and Vakcols 
of the zemindary. ^ 

’ The principal part of this sum was said to have been advanced for the purpose; 
of enabling those persons to pay the. kist then due ‘from the zemindar to (}o-,* 
vernment, and: to have been actually received by Government, iu dischaigb of] 
the' kist. . * 
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To secure the money thus advanced, in 1786 a bond in the English form 
was given by Sudanund Sircar, the Vakeel, at Calcutta, to an English gentleman, 
as a trustee for the lenders ; and the amount not being paid, another bond was given 
for the same amount, with interest, in 1787, by Jan ikiram Sing and Sudanund 
Sircar, to the same trustee, who in each case signed a declaration of trust in favor 
the lenders. The first bond was not put in suit, having been given up; but 
the money not being paid, the two obligors in the last bond were sued Upon 
it in the Supreme Court and taken in execution, and Janikiram Sing died in 
jail. 

The Zillah Court dismissed the suit against tlie zemindar. On an appeal from 
the decree of the Zillah Court to the Provincial Court, much evidence was given which 
had not been laid before the Zillah Court. The former decree was reversed mtli costs, 
and the Provincial Court determined that the zemindar w^^s liable to pay the sum 
of 60,300 rupees, the amount for which the bond was given, together with interest 
equal to the whole principal, making together 1,20,600 rupees, the amount of the 
penalty of the bond, that Court being of opinion that whatever loan borrowed 
311 the time of Janikiram Sing or of any other Surburakar of the zemindary should 
be proved to have been actually jiaid into the Treasury, was payable by the zemin- 
dar from tlie zemindary ; and being also clearly of opinion, that 60,300 rupees paid 
by the money-lenders was received into the treasury on account of the zemiudary. 
The sum of 300 rupees, in addition to the 60,000 rupees, the amount of the loan, 
appear to have been the expenses attending the transaction, being just one-half per 
cent, upon the loan ; and the Provincial Court seems to have treated the account 
of the obligee upon the zemindar as commensurate with the penalty of the bond. 

On appeal to the Sadder Dewanny Adawlut, the decree of the Provincial Court 
was r(^versed and that of the Zillah Court affirmed; i ' 

The only reason for this reversal, which is distinctly expressed by the Judges 
of the Sudder Dewanny Adawlut, is founded upon the latter part of Article 20 of 
the Regulations of July 1781 and 1787, which, they say, was overlooked by the 
Provincial Court when referring t'o that Article, which, after prohibiting the Courts 
of Justice from determining any suit against any zemindar, talookdar, chowdry, 
or other holder of land being malguzary, unless it should be proved to the 
satisfaction of the Court that the money originally lent, arising from such other 
valuable consideration, was for the service of the zernindary, talookdary, chowdry, 
or other land, and actually paid to the Government as part of the revenues thereof, 
proceeds expressly to prohibit the Courts of Justice from passing any decree in any, 
suit against a zemindar or other lanflholder of malguzary lands, concerning any 
debt, Contract, bond, or other engagement, concluded by them after tho^lst of 
August 1781, unless proved to have been contracte<l with the previous sa^nction 
ancf consent of the Committee of Revenue, and that a note or memorandum, 
specifying such consent, has been registered in the Sudder Kanoongoes office. 

The Judges of the Sudder Dewanny Adavvlut do not express any opinion upon 
the effect of the evidence, or any dissatisfaction with the conclusion drawn from it by 
the Provincial Court, but formed their decree of reversal upon the Clause of the 
Regulations which had not been, noticed by the Provincial Court ; and they^state 
no particular objection to the principle of the decision of the Provincial Court, 
but they simply add a remai'k (possibly, and I think most probably, in allusion to 
the effect of the Clause supposed to offer an insuperable impediment to the suit) 
that the suit was not instituted until Janikiram Sing had died in jail, where he 
was confined on accoimt of a decree obtained against him in the Supreme Court 
! for the amount of the bond, the subject ot the present action ; and that the natural 
'inference to be drawn from this fact is, tliat the respondents in that Court did not 
;at that time conceive that they could maintain any suit at law on account theiebl 
against the appellant. The case has been argued, both upon the effect ot the 
jjvulenee an<l upon the law. The evidence is alleged by the respondent to be 

B 
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insufficieni to support tliu coiiclusion of tliu Provincial Court, ami iho appiPauts 
insist tliat tlio Clause of the Regulations relied upon by ilie Suddei* Duwauny 
A<lawlut was rescinded at the time when the suit was couiuieuccd, and consocpu'nt.ly 
that ibe a.ppollauts were, at liberty to pursue tbeiv remedy as if the Clause never bad 
existed. 

Tiieir Lordships are of opinion that the evillenco laid before the Provincial 
Court sutbcieiitly established tluit the sum of 00,000 rupees was advanced bj^ th(! 
])ei\souH whom tlm appellants represent, by means of a boondy, or bill of exchange, 
drawn on the house ot Gunness Doss of Calcutta in favor of the Collector at 
Moorshedabad, and received into the treasury of the Oovennnent on account of 
the kist due from the zeinindary of Ihija Radhauat, and paid when due ; and 
they are also of opinion that, upon the evidence, this. sum must he takeii to have 
beeii^ advanced, not to Jauikiram and Siidanuiid Sircar, or either of them, in their 
individual characters or^ipon their own account, but advanced to thorn as inajiagcr 
and vak(iol of the zomindary, and consequently according to the law prtwailiiig 
among the natives of India, l)eeamc the subject of demand upon the zemindar for 
whoso beuotit it was advanced, The lioondy was given by the Shi'offs or money- 
lenders at Calcutta to Sudanuiid Sircar, who was the Vakeel of the zeinindary. 
Roth the inoucy-lendors went with him to the Kbalsa or treasury to see the hoondy 
delivered to the proper ofiicev of the revenue, and the Vakeel alone, in the first 
instance,^ g^^ve any liond by way of security to the lenders, 'l^ho payee in the bond 
was an English gentleman, a more trustee to the money-leudors, whose name was 
introduced for tlie purpose of oualjling the parties interested to sue in the Supreme 
Court, and tlie omission of tlie Rajah's name, and of any mention of the zomindnry 
in the bond, as well as ibc omission to obtain and register the consent of the 
Conimittcc,or Board of Roveiiue, may well be accounted for, from the apprebension 
that tho intruduotion of any matter, apparently relating to the revenue, might 
prejudice the right to sue in that Court, and consequently retard the remedy there 
of cl judgment on tho bond. 

It has nob been suggested that the money was advanced on the personal 
account of Sudanund Sircar, the Vakeel, nor is it likely that it should Ikj 8(i 
atlvancod ; and if it was to ht^ so advanced for the personal benefit of Janikiram, 
it is very improbable that tie bond should have been taken from tho Vakeel of tlie 
Z(3in5ndary only. The bond not haying been discharged, another bond was re(juir(‘din 
in the following year, from both Jauikiram and Sudanund Sircar. But the que.siion 
to be determined relates to the money advanced in 178G; for if the money them 
supplied was advanced on account of the zomindary, tlio joint and several bond given 
as security in the ensuing year, will not vary tlie nature of the loan or discliarge 
the liability of the Zemindar. 

■ No evidence was adduced on the part of the respondent to rebut the inferoiici^ 
that tho money so advanced to the Vakeel, with which the kist of tho zemiiulary 
was actually discharged, was advanced for the benefit and on account of tho ziauin- 
(lary ; and though it lias been remarked that the delay of the mono)"- lenders to 
comnienco any suit against the zemindar after the death of Janikiram, affords reason 
to suppose that they thought that they had no right to do so, we do not know when tho 
Rajah came of age, or what was the condition of the zemindary, from that time to the 
.commencement of the suit by the Appellants in 1796, about four years after tho <lcaih 
of Jauikiram, or what was the state of the families of the lenders, wIkj died 
between the time of the loan and the commencement of the suit, or how soon tho 
parties were apprised that they might sue the zemindar with a prosjiect of success, 
m consoqueiice of the impediment to their suit, which existed at the time of ihn 
tiansaction, being removed. The real question is, whether the money was ex- 
- pressly advanced for tho use of the zemindary, or generally for the use of thoMi 
who received it, to be applied as they might think tit; and tluiir Lordshijis are 
ol opinion, that the circumstances which accompanied the loan, in tho first iusUuice 
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^vlion ilio only security required was that of the Vakeel oPtlie zemindary, a person 
of very inferior station compared with that of Janikiram, the uucio of the zemindar, 
and the precaution taken by the money-lenders of accompanying Sudanund Sircar 
to the Khalsa to see tho hoondy delivered to the proper ofHcer of Revenue, are 
sufficient to decide this question, and to shew the transaction to have been of the 
former character. 

If, then, the circumstances of the case establish that the money was borrowed 
on account of the zemindary, and was paid to the Government on that account, the 
bond given liy Sudanund Sircar to a purchaser for the lenders in the English form, 
for the purpose of enabling them to enforce the personal engagement of the 
Vakeel in tlie Supreme Court, will not deprive the lenders of their right, under 
the law prevailing among the Natives in matters of contract, to sue the zemindar 
in the Courts of the Mofussil. 

Tho remaining point to be considered is, whether the Government Regulation 
of 1781, wliich was in force at the date of the loan, and that of 1787, by wliicli it 
was coutiuuod until 1790, had the effect of depriving tho Appcdlants of their right 
to silt) tho Respondent in 1 796. 

If, according to tlie true intent and meaning of tlie Regulation of 1781, it ope- 
rated as a prohibition of any such loan as that upon which the suit is founded, willi- 
out the consent of the Committee or Board of Revenue registered as therein men- 
tioned, tliG loan itself was illegal, and the subsequent repeal of tlie Regulation would 
not give a riglit to sue upon it ; but if it amounted to nothing more than a restriction 
upon the jurisdiction of the Court over transactions of this description, unless 
sanctioned and registered as above-mentioned, the repeal of the restriction will open 
to tho parties the riglit to seek any remedy in the Court, which, according to the 
general principles of the law, would be applicable to their case. 

There is nothing in the Regulations of 1781 or 1787 which, either in the terms 
or the spirit of them, appear to their. Lordships to make it illegal for a zemindar to 
contract a debt, or for any other native to take an obligation from a zemindar, with- 
out the consent of the officers of Revenue ; such an obligation if founded on 
a valuable consideration, would be equally binding upon the conscience of the 
zemindar, and the demand and the payment would be equally legal, as if such 
consent had been obtained and registered, though no Court of Justice miglit have 
jurisdiction to enforce tho right. Whatever may have been the notions of public 
})oiic 3 '^, upon which the Native Courts were for some time restrained from taking 
cognizance of such transactions, those notions have not been deemed upon 
experience to be well founded, since that part of the 20th Article of the Regulation 
of 1781 and 1787 upon which the Court of Sudder Dewanny Adawlut reljq have 
been expressly rescinded by the Regulation of the 29th October 1796. 

The title of a Regulation passed in 1793 (No. XXXVITI) has been referred to, 
winch commences in the terms : “ A Regulation for re-enacting,^ with modifica- 
^'tioQS, such part of the rule passed on the 27th June 1787, as prohibits covenanted 
Civil Servants of the Company employed in the administration of justice or the 
cdllectiou of the public revenue, lending money to zemindars, independent talook- 
dars, or otlier actual proprietors of laud.” The language of this title appears to 
treat the restrictions contained in the Regulation ofthe 27th Juno 1783 as amouni- 
-ing to proliibitions ; and, in a popular sense, the law which deprives a creditor of 
his remedy, may be considered as prohibiting him from taking an obligation to 
J}ay him ; but unless such be the true construction of the Regulation itself, that 
^ense cannot be imposed upon it by the language of a subsequent Regulation, not 
pxpressly^ declaratory ; much less by the title of a Regulation only. The Regula- 
i>f 1793, m modifying that of 1787, prohibits in express terms whatever is intend- 
ed to be forbidden : then, if 1781 and 1787 are only restrictive of jurisdiction, and 
f they were construed as amounting to prohibitions, the extent of transactions 
ivhich they embrace would lead to cousequences highly inconvenient and unjust, 
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IMieir Lordsliips tl^erefore are of opiuion, that a report .should ho made to 
His Majesty by the Judieial Comitiittee, rccomiiieiKliiig that the deeree of the 
Siidder Dcvvariny Adawlut Court 1)0 reversed, aud that the Court of Siidder 
Hewauuy Adawlut be directed to affirm the decision^ of the Provincial Chart ; but 
without costs, as a difference of opinion ha.s prevaih-nl among tlio Courts below ; 
aud that, for tlie same reason, each party should l^oar his own costs of this jippeaL 
The order must provide for the reiin1)ursement of the costs incurred by the Itast 
India Company in prosecuting and defending the appeal. 


The Sth February 1S34. 

Balance of Pai’tnership accounts— Evidence— Section 16 Begulation VI. 1793. 

On Aiipeal from the Sudder Dewanny AdaidiU of BoiyaL 
Mussauiut Seulul Bahoo, 
veTf^its 

Ea))uo Hurkislioo Doss. 

A suit having been broiif^ht in Uonares for a hum allegtid lu bo duo on Ibo bulum'O of paitiUTship ac- 
counts, the puiUes agreed by bund to refer the uec<)iints to arbitrators, according to wlnjse award u given sum 
was found due on balance of accounts to the plain tiU’ suhjoct to certain objections which could not be settled 
without the inspection of the joirit-eoncem papers of the Calcutta kothet'. Tlic I’roviin iul Court ought to 
have postponed milking its decree until either tho copies had been veiified or tlie oiiginals had been pro- 
duced, unless it could have been sitiblied that tlierc was no validity in the ubjeetiona. But the Court was 
not satisfied that there was no validity in the objections, fur, by its decree, it reserved a right to the de- 
fendant to recover what she could upon the objections. Whother tho Brovine.ial Court cimlil hare admitted 
the use of tho original books upon a review of the decree, it was held that tho Sudder Ctmrt ought, under 
{Section 10 Itegulation Yl 179t3, to have used the evidence to bo supplied by tho original books, or to have 
ascoitained that the sum mentioned as tho balance due, subject to the objections, was a balance due without 
objection, instead of merely aflinning the decree of tho ProYincial Court. 

The Vice Chancdlov. — It appears in this case that a partnership had been 
carried on between Hurkishen Doss, Dwarika Doss, and another person, us bankers 
at Calcutta, which had transactions in various parts of India. The partnership was 
dissolved about 1797. Dwarika Dovssdied before 1806, and on the 2nd of October 
1 806 an action was commenced in the City Court, which was afterwards removed to 
the Provincial Court of Benares, by^ Hurkishen Doss against the widow of Dwarika 
Doss, who seems to have been then resident at Benares, aud to have represented her 
deceased husband, for a sum alleged to bo due on the balance of tho partnership ac- 
counts. On the 2fth of May 1808, the parties agreed by bond to refer tho ac- 
counts to arbitrators. After some intermediate proceedings, the arbitrators made 
their final report about March 1814, which in effect stated a given sum to be due 
on baknee of accounts to the plaintiffs, subject to certain objections, which, it was , 
stated, could not be settled without an inspection of the joint-concern papers of the 
Calcutta kothee. There was some dispute on the (][uestion whother the original 
books should be brought from Calcutta ; and shortly before the Provincial Cour| ;_ 
pronounced its decree, copies of the books w^ere sent from Calcutta to BonateSjlbut 
they were not proved to be correct copies. The Court, without allowing time to 
Verify the copies or directing that the originals should be brought, proceeded to 
jEEike its Decree Supplemental (Appendix, p. 40) : ''Ordered, &c. The defendant 
, vhas the option of suing the plaintiff on the four objections she has advanced in 
"this cause/' . The defendant, after the decree had been pronounced, procured the 
original books to be brought to be Benares, and on the 5th December 1817 presented 
, a petition for a review, stating theffact that the original papers had arrived, but the 
Court declared there, was no ground on which to allow a review of the case. On 
. the 5th-, May 1831 the defendant presented a jietition of appeal to the Court of 
/^udck?r Dewanny Adawlut, calling the attention of the Court to the fact that the 
arbitrators’ report noticed the objections, and that the original papers had been scut 
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to Benares before tlie petition of review was presented, ail'd pointing ont that, by 
the decree, liberty was given to the defendant to sue the plaintiff in respect of the 
four items which constituted the objection ; but the Court of Sudder Dewanny 
Adawlut, on the 4th of July 1821, affirmed the decree, and on the 17th of Novem- 
ber 1821 rejected the defendant’s petition of review. 

Upon the face of the report ^f the arbitrators, it appears that the accounts 
had not been fully taken, and could only be taken by inspecting the original books 
which were at Calcutta, or verified copies of them. The Provincial Court ought 
to have postponed making its decree, until either the copies had been verified or 
the originals bad been produced, unless by some means it could have been satisfied 
that there was no validity whatever in the objections. But the Court was not sa- 
tisfied there was no validity in the objections, for, by its decree, it reserves a right 
to the defendant to recover what she could upon the objections. It did, therefore, 
in effect, decide that a sum should bo paid as the balance of accounts, although it 
admitted that the sum to be paid might not be the balance, and that, in substance, 
no part of it might be due at all. Whether the Provincial Court could have ad- 
mUted the use of the original books upon a review of the decree, it is not necessary 
to determine ; but it is clear, from the Regulation VI of 1798, Section 16, that the 
. Court of Sudder Dewanny Adawlut might have used the evidence to be supplied by 
the original books. But it did not do so ; nor did it ascertain that the sum men- 
tioned as the balance due, subject to the objections, was a balance due without 
objection, but affirmed the decree as it originally stood. 

Their Lordships are therefore of opinion that the decree must be reversed, and 
that the Court of Sudder Dewaimy Adawlut must proceed to ascei’tain what, if 
anything, was really due from the defendant to the plaintiff, having regard to the 
objections noticed by the arbitrators. . ^ 


The 11th February 1834. 

Suit by Mahajun or Native Banker— Practice of Privy Council (as to judgments 

from Courts in India)— Costs, 

On Appeal from zhe Sudder Deioanny Adcmlut of Bengal, 

Baboo XJlruk Sing, 
versus 

Beny Persad. 

Suit by Mabajun or Native Banker. The Sudder Court, after having examined all the accounts and 
evidence, having come ultimately to the same conclusion that the Provincial Court had done, and the Privy 
Council being unable to see any clear distinct point upon which it could be said tidat the deciaicSi of the 
Courts below was wrong, affirmed the decision of the Sudder Court. As, however, there was delay in suing, 
and as the case was attended with a considerable degree of suspicion, the Pri-vy Council refused to the 
respondent before it aU costs, aud decreed further that the cost of the appeal to the Sudder Court should also 
be disallowed. 

Mr, Justice Bosanquet — In tins case their Lordships are of opinion that the 
decree of tlie Sadder Dewanny Adawlut should be affirmed. 

The case has been put upon two grounds : first, upon the merits of the case ; 
and secondly, upon law. The point of law which was taken upon the original 
appeal, that the demand of the plaintiff did not fall within the time limited, has 
been given up as a matter of law; but the delay- which occurred before the 
commencement of the suit has been insisted upon as an ingredient in the merits 
of the case ; and it is impossible to look at this case without seeing that it is 
attended with a considerable degree of suspicion. At the same time, though it is 
attended with a considerable degree of suspicion, as well owing to the length of 
time as the death of a number of parties in the case, and the difficulty of making 
out this transaction which' took place between Soobunslai, the agent of Roop Sing, 
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the zemluclar, and the banker employed on his ludialf, still, upon the Avh(h(\ i,lio 
rrovincial Court, as well as the Court of Suddcr Dcwanny Adawlui, liavin,<^^ hnd the 
evidence hofore them that appears upon those papers, have coiuo to the (Conclusion, 
in point of fact, tliat the demand of the plaintilf has Ikccii satisfactorily esjablisheil. 

Now, the question docs not rest only upon the written ncconnts, hut, there is 
parol testimony, by which tlic demand of theqilaintiff is in some maU'rlal points 
supported. 

"J’lie Court of Suddcr Downuny Adawlut, in giving tlioir jmfi^ment, s(a,te. this : 
It appears to the Court tliat, although no ])oo]vs of any Mahajun can bo consiiha'cd 
good and suf&cient to prove the claim of n Malinjun bringing an action, without 
the gonuinenoss of them bo cstahlishcd by the testimony of liim who ki'pt iht^ books, 
or by that ot the Accountant to tlie kotii(‘C, or witliout tinuo uni strong ])resnmptions 
^Mn tiioir favor, yet as, upon a perusal of tlio extract from thc])(K)ks of the kothco of 
^^Gokool Doss 'and Golanb Doss for the Sumvit year 185(), whose proprietor was 
Mooteeclmud, it is in proof that dakhila tra.nsa(*iions on account of the pi'rgimualiK 
Zuhoorabad, Shadeeabad, &c., did exist in the said kolhoo of Soobimslal and 
Mutlira Doss. It is clear tliat the sum of 2,51,07 1 rnpeos 4 annas, on account 
the dakliilaof the pergunnnhs in question, was paid from the kothee of S(vta. 
‘‘Ram, the father of the respondent, and that (4 that amount the sum of 1,05,275 
“ riq)Gcs 2 annas and 0 pies was recovered ; also that the sum of 55,700 rup(‘es 1 
“anna and 0 pies (which agrees with the principal claimed by the respondent) is 
“ dua Hence no suspicion or doubt can attach to the books cxhiliited by the respon- 
“dent.'’’ The Court of Sadder Dewauny Adawlut therefore proceeded not simply 
upon the books of tlie plaintiff liimself, but upon a comparison of those books with 
the books of Soobunslal, the agent of the defendant, Roop Sing, and also with Iho 
books of Mooteechund ; and it appears also in another part of the case that the 
books of the treasurer of the Rajah of Benares were also examined, to see how i’ar 

into all 

Now, taking the account avS it appears in the books of the plaintiff, there 
appear to be “ Debtor” and “ Creditor” on the one side and the other ; and tlm result 
of that debtor and creditor account, supposing it to be fair, brings out the balance 
claimed in this suit. And nobody can doubt, if they look at the two sides and 
compare the two, that they show the balance the plaintiff has recovered in this case, 
and upon which, according to the Regulation in Bengal, interest has been given 
equal in amount to the principal. 

Bui in corroboration of this account, independent of its agreement with the 
other accounts, there are certain circumstances deposed to in t\m ])arol evidence that 
all very materially tend to corroborate the case, notwithstanding the suB{)icion that 
is excited, notwithstanding the delay in bringing forward the transaction, and its 
not having been brought forward till after the death of certain parties, 

In the first place, it appears that Soobunslal was the agent for money transac- 
tions of the zemindar : he was what you may. call his general steward. It appears, , 
before these transactions took place with Seeta Ram’s house, a banker was always 
employed to pay the money due to the Rajah of Benares. The banker immediately 
preceding Seeta Ram was Mooteeclmud, and there are two other bankers mentioned 
as preceding him. The transactions were carried on by paying these asses.sments 
into the treasury of Benares, through the medium of a banker, notwithstanding 
the Bajah had his steward or agent whose duty it was to conduct his money affairs. 
It then appears, at the time when Mooteechund ceased to be the banker of tlie 
.^epiindar Roop Sing, by the parol evidence, though not very precisely, that there 
a sum of between forty and fifty thousand rupees, corresponding, tliorefore, 
respect, with the sum paid to Mooteechund, and the debt that was due from 
Bpd^. Sing to Mooteechund. Further than that, it appears that there was that 
conversation deposed 'to in the Courts below, who had much better opportunities 


they corresponded, and therefore an opporliinity was affordinl of looking 
those books, to see if they made out that these were lair transactions. 
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tlian WG have of deciding upon the credit due to the.se witiiebl^es, though there are 
circumstances in the parol evidence much open to comment ; but it appears, upon 
the evidence laid before them, there was a conversation, according to that testimony, 
in which Roop Sing applies to Seeta Ram, and requests that lie will pay the debt 
to Mooteechund. 

Then the allegation on the pari? of the appellant is to account for these sums, 
or rather the jirincipal sum ; that, in order to pay that sum, he produced twenty 
thousand dollars, and, I think, 4t),{)()0 rupees in specie. This sum in dollars was 
produced at two different limes (the sum of 10,000 and 10,000;, and then the sum 
for which those dollars were sold is stated ; and the allegation is, that he gave those 
dollars to a person who was the agent of Roop Sing, to sell those dollars in order 
tliai. the produce of those dollars, together with the sum of rupees in specie which 
he liad advanced, sliould be paid into the Treasury of the Rajah of Benares. Of 
those two sums of 1 0,000 dollars, one was sold for the sum of 21, 131 rupees 4 annas, 
which, with the 4,000 iTipecs being added, will make 26,330 rupees and a fraction : 
the other 1 0,000 dollars produced the same sum, which altogether amounted to 47,702 
rupees ; and that is said to have been paid into the Treasury of the Rajah of 
Benares. Now, that the sum was paid in, appears from the accounts of the Treasury. 
But was it paid in by Soobnnslal, the agent of Roop Sing, he being the creditor 
of Roop Sing, or was it paid in, by Seeta Ram, he being tlie creditor of Roop Sing ? 
That appears to be the substantial question between the parties. 

It is alleged by the plaintiff that he furnished that money. Now, that he fur- 
nished the money in dollars, appears to be made out by the parol evidence upon that 
subject also ; because the parol evidence states not only an application made to 
Seeta Ram to do it, but it states that sums of money were brought in bags, 
apparently corresponding to this amount, from the kothee of Seeta Ram. That, of 
course, is considered as corroborative evidence upon the subject. It appears clearly 
that Seeta Ram continued to be the banker of the Rajah. It appears that there 
were accounts between tliem, debtor and creditor ; and it is not denied that the 
dakhilas were made on the part of this house of Seeta Ram, ‘and the Rajah is 
answerable for those. 

Then it is alleged that it in fact has been paid off. We have, upon that 
subject, the evidence, in addition to that which was laid before the Provincial 
Court, of Sree Kishen Doss. His attention was directed to these accounts, 
and no doubt he docs take upon himself to say, looking at these accounts, 
upon the result of these accounts, that the debt lias been paid off. But 
is that evidence that Sree Kishen Doss has given, evidence of facts to -which 
he speaks; oris it not a commentary upon the accounts which are laid be- 
foi'e him, from which he draws the inference that the money has been reirqjjursed 
to Seeta Ram ? This evidence of Sree Kishen Doss, as well as all the accounts from 
these different houses and all the parol evidence, was brought up and laid before 
the Court of Sudder Dewanny Adawlut. I* am not prepared to say that there may 
not be doubts in this case, or that there may not be suspicions, but the Court of 
Sudder Dewanny Adawlut, after having examined all these accounts and all this 
•evidence, came ultimately to the same conclusion that the Provincial Court bad 
done ; and we ouglit to ho able to say that we can see clearly there is some point 
in, which that Court was wrong, before we can take upon ourselves to reverse that 
decree. Their Lordships are of opinion that they are not able to >see, in the cir- 
cumstfuices brought before them, that there is any clear distinct point upon tlie 
merits (and it is a question turning upon the facts and merits) upon which tliey 
can lay their hands, and say that the decision of the Court below is wrong ; 
because, after examining all that evidence, the Court of Sudder Dewanny Adawlut 
has come to that conclusion, and their Lordships see nothing to induce them to 
reverse it. Great stress has been laid on the admission of Soobunslal and lluthra 
Doss to participate in the profits of these, transactions ; but they were not partners 
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in the house of SectaTlam ; and if that house was employed by Roop Sing as his 
bankers, an agreement between the house and certain other persons, that the profits 
of particular transactions should be shared between them, would not form an 
objection to a suit by Sceta Ram to recover the balance due from iloop Sing to his 
house. 

The opinion of their Lordships therefore that the decree of the Court of 
Sudder Dewauny should be affirmed, as far as regards the principal and interest 
which they have decreed to be due to the plaintiff' in the suit, but witliout the costs 
of tlie appeal to the Sudder Dewanny, and it should also be without the costs of 
the present appeal. 

Judgment below affirmed, but without costs. 


The 11th February 1S34. 

Practice of Privy Council (as to judgments from Courts in India.) 

Oit Appeal from the Sttdclr Deivanny Adawlut of Madras, 

Rajah Row Vcncata Niladry Row, 
versus 

Enoogoonty Sooriah and Ramaiiiali. 

Thu Privy Council will not interforu with a given by tlui Courts in India in a CHRC where the 

chviumstarLCGs arc e.xtraordiiiary, and where', by reason of the eontrndictory evidence on both sides, it is diffi- 
cult to coino to a satisfactory conelusioJi one way or the other, and whore tho party appealing was the party 
upon whom the omts of proof lay, and who has failed to innkc out his <5aso to the sutisfaittion of those who 
liad to decide it, and who couid have, if he liked, produced fresh evidence before the Apiieliato Court, 
or at least the evidence of those witnesses be had himself dispensed n-itli in the Court of hrsl instauoo. 

Sir Thomas Evshine, — The question that has been raised in this case appears to 
be one entirely of fact, depending not upon inferences to be drawn from circumstan- 
ces, upon which the judgments of men may vary, aud from which a person at a dis- 
tance may draw a different conclusion from the person who hcaB the cause, but it 
is a qxiestion depending upon the testimony of witnesses, upon facts to which they 
positively depose. 

The plaintiff sought to recover property which he said was abstracted by tho 
defendants. Ho called nine witnesses to prove his case ; some of which actually 
asserted that they saw each individual article carried away by the dcfoiulaufcs them- 
selves. Other witnesses were called for the defendants, who positively swore that 
they saw the defendants go away, ainl that they did not carry away with them the 
thing’s they are charged with carrying away. The whole question must depend upon 
the credit given to these witnesses, the known character of those witnesses, and the 
mode in which they gave their testimony. Upon these circumstances a tribunal 
sitting at a distance cannot be so competent to decide as the tribunal who heard tlio 
evidence and saw the witnesses. 

Now here the Provincial Court Judges, who must be taken to have had fchesa. 
j^ireumstances in view, gave no credit to the witnesses who deposed on the part t)f 
the plaintiff, and gave credit to the witnessess on the part of the defendants, 

. When the case was so determined, the plaintiff took it by appeal to the Court 
of, Sudder Dewanny Adawlut. He knew the ground of the decision in the Provln- 
, cial Court, for the ground uponwhiciTi the case had been decided against liim is given 
in very minute detail by the Judge. He knew there were two other witnesses whom 
he. had not examined, with whose examination he had himself dispensed; and he 
might, when he took his appeal to the Court of Adawlut, have said, “I am not 
^ .‘^hatished with the case I made before the Provincial Court. I have otUtu' witness- 
1 will satisfy you my case was true.” When he went before tlie Sudder De- 
\yanny Ada\vlut^ his case might have received fresh evidence; ho was not concluded 
by the case made before tho Provinci^ Court. It is nob like the Courts in thia 
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country, where a case is called ou at Msi Frias and tlie cause is tried in a 

few hours. The party says, '' I had no idea my witnesses would have' answered as 
'' they did ; ” or “ I was taken by surprise, and I wish to have a new trialT But 
the case was depending three years before the Provincial Court, and afterwards 
carried before the Sudder Dewanny Adawliit ; but still the case was left as origin- 
ally proposed to the Provincial Court, and two year after the judgment of the Court 
of Adawlut was pronounced upon the same witnesses and the same documents. 

Idle circumstances are very extraordinary, and it is difficult to come to a 
satisfactory conclusion one way or the other. But that is a reason why this Court 
should be cautious of disturbing the judgment given by the Courts in India, where 
the party now appealing was the party upon whom the onus of proof lay, and who 
has failed to make out his case to the satisfaction of those who had to decide. 

On these grounds their Lordships are of opinion they ought not to disturb the 
judgment given below; the judgment, therefore, will be affirmed ivith costs. 

By an arrangement between the parties in the subsequent appeal, it was agreed 
that the judgment below in this case should be affirmed ivithout costs. 


The 27th June 183d. 

Onus Probandi—Suit by purchaser at sale for arrears of Revenue for rents and profits 
of uncultivated land brought into cultivation. 

On A‘iypeal the Sudder Deivannu Adcmlut oj Madras, 

Sree Raja Row Vencata NilaJxy Row, 
versus 

Vutchavoy Vencataputty Raz. 

Suit by purchaser of a mootah at a sale for arrears of Revenue for the rent and profits of a hamlet con- 
sisting of lands which, when uncultivated, was given by the then Zemindar to the defendant (respondent). 
Plainlfi’alleged, and defendant denied, that the lands were included in the assets upon which the ])ermaneut 
aBsessmen^ was fixed. Plaintiff being unable to prove that the hamlet in q^uestion was included in the 
Pertnaneni Settlement, hla suit was dismissed 

The Chief Judge of the Bankruptcy Court { Mr, Erskine ). — Tptis was an 
appeal by Sree Raja Row Veucata Niladry Row, against a decree of the Sudder 
Dewanny Adawlut at Madras, confirming a decree of the Provincial Courts of the 
Northern Division. 

The subject in dispute is the title to the^ents and profits of a hamlet called 
Juggaputty-nagamm, consisting of one hundred and seventy-seven vissums of land, 
locally situated within the mootah of Kiliumpoody, which was formerly part of the 
zemindary of Peddapoor, within the zillah of fiajamundry. 

In the year 1818 the revenue payable by the zemindar of Peddapoor Slaving 
fallen in arrear, the mootah of Kirlumpoody was sold by the Collector to satisfy 
the arrears. The appellant became the purchaser, but in 1819 re-sold the mootan 
to his nephew, Cotagliery Niladry Row, who thereby, as correctly stated in the 
appellant’s case, was substituted for the zemindar of Peddapoor : , he Would be 
liable to the Government for all future assessments upon the mootah, and would 
be entitled to receive from the ryots all the rents which at the time of the sale 
were payable to the zemindar of Peddapoor. The mootah originally consisted 
of^ two villages only, Kirlumpoody and Chillungy. About the year 1784', a 
jungle lying between the two villages, partly situated in one and partly in the 
other, was cleared and brought into cultivation, and formed into a distinct hamlet, 
under the name of Juggaputty-nagarum. This hamlet was at the time of the sale^ 
and had l>eeu for some time (but for how long was a matter of dispute), in the 
occiqktion of the respondent (Vutchavoy Vencataputty Ruz), who had received and 
appropriated to his own uSe the rents and profits of the laud, Cotaghery Niladry 
Bow conceiving that he was entitled to the rents of this hamlet as parcel of the 

c ' 
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iiiootah of Kirlumpood}^ Avhich be had purcbasod, tiled liirf plaint, in the Provincial 
Convt8 in the Northern Division against tlio respondent; ainl claimed the rents 
received since the date of the sale, amounting to ();4G() sicca rupees and, anna and 
3 pies. The respondent resisted the claim, and defcu<lod liis right to the routs 
by virtue of grant made in 1778 by Hajali Sree Vutchavoy Juggaputty Raj;, the 
then zemindar of Peddapoor, by which the Raj aR declared that he had given to 
the respondent, as manyam, one hundred and eighty vissmns of land which had 
never been cultivated, and which was overrun with wood, situateil between the two 
villages of Chillungy and Kuiumpoody, appertaining to the taluuk of Ivirmnuor, 
and that the respondent was to cut down the jungle on that gruund, and hiiiltl 
thereon a village bearing tlie Rajah’s name. The plaintilf insisted tluit the zemin- 
dar had no right to alienate, as manyam, any laud \ipou which the pennuuent as- 
sessment of the revenue to Governnient had been fixed, and that, as the penuaneut 
settlement had been fixed on the talook of Peddapoor on the basis of the Circuit 
Committee accounts, and as these lands were included in those accounts, the 
respondent had \\o right to the rents of lauds which formed part of the mootah, 
and had been conveyed to liim by virtue of the public sale of ilic zeininJars 
rights therein. 

Upon the hearing of the pleadings read, the Provincial Court reijuired that, 
amongst other things, the plaintiff should prove that the lairds he claimed wlM’g 
strictly jeroyetty lands at the period of the permanent settlement with the zemin- 
dar of Peddapoor. 

The plaintiff accordingly pi^oduced extracts from the accounts of the Circuit 
Committee for the villages of Kivlumpoody and Chillungy, and other ducumeuts, wii h 
a view to establish that fact, and to shew that the revenue had been actually collect*- 
ed from the hamlets of Juggaputty-nagarum as part of tlie niuotah of Kiiiumpootly ; 
and he also examined several witnesses' with a view to prove tho same fact, and aLst> 
to show that the revenue had been collected from the lands in J uggaputty-ini- 
garum for the Government, and that, till within a very few years, the zemiudaiv 
and not the respondent, had received the rents of the hamlet, 

The respondent in his defence, produced the pottah, or deed, of 1778, the sub- 
stance of which I have already stated, by which, as he alleged, the Rajah, Juggaputty 
Raz, conveyed to him the land in dispute, purporting to be signed by tlio Rajuli,. bat 
without any attestation. And he examined several witnesses, one of wliom 
deposed to his having himself written the pottah in the year 1778, and seen 
Rajah Juggaputty Raz sign and seal it; and two other witnesses swore that thi^y 
were also present and saw it executed. Some of his witnesses also swore to the 
land having been jungle and nncnltivated at the time of the grant, and that the 
raspon^dent brought it into cultivation and built a tank, and had enjoyed the ]>rotits 
of it ever since. Some of them also swore that the laud of Juggaputty-uagaruui 
was not iucliidecl in the accounts of the Circuit Committee, and that it liad never 
paid any rent or revenue to the zemindar or the Government ; and for the purpose 
of satisfying the Court that the land in dispute was not included in the adme- 

S rement specified in the accounts of tho Circuit Committee, the respondent poti- 
necl the Court to have the lauds measured, and to compare the actual admeasure- 
^ments with the quantities specified in the accounts of the Circuit Committee. The 
Court declined to delay the judgment for the purpose of admeasurement, and on 
the- 18th day of November 1822, pronounced its decree in favour of the reapon- 
dent, dismissing tho plaintiff’s suit with costs, upon the ground that the pottal^ 
^et up by the defen dent was sufficiently proved by his witnesses, and was not 
Tmpeached by the evidence on the other side ; and that it was clearly proved by all 
{the evidence, that the respondent had been in possession of the land some years 
before the sale, and tliat the , plaintiff had failed to make out that tho lands in, ques- 
,ttob were either included in the Circuit Committee accounts, or that it formed part 
ot the jeroyetty land of the Peddapoor zemindary when the permanent assessment 
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was fixed, and therefore, tlia.t if the lands were held by an invalid title, it was for, 
the Collector, and not the zemindar, to call it in question. 

Pending the proceedings, the plaintiff, Cotagiiery Niladry Row, died, and' an 
appeal having been preferred by bis widow before the Sudder Dewanny Adawdut, 
the present appellant was admitted as joint appellant with hei’, and on the 5th of 
May 1825, the Sudder Dewanny ^dawdut pronounced its decree, .concurring in the 
judgment of the Provincial Court and dismissing the appeal. Against these decrees 
tlwi present appeal has been made to His Majesty in Council ; and the appellant con- 
tends that those decrees should be reversed, for the reasons stated in his case of appeal. 
And it was pressed with great ability in the argument, that as lands primd facie 
are subject to the payment of revenue to the Government, and as these lands were 
admitted to be locally situated within the moolah of Kirlumpoody, and to have 
appertained to the villages of Kirlumpoody and Chillungy, the land must be assumed 
to have been included in the permanent assessment until the contrary be proved. 
That the Provincial Court, therefore, was wrong in casting the onus of proof on the 
plaintiff beloAv, and that as the defendants had not made out any legal exemption, 
tbc plaintiff was entitled to recover the rents he claimed; or at all events to have 
Jiis case reconsidered; but that, if the burthen of proof had been properly cast 
on the plaintiff, that evidence proved that the lands in question were included in 
the permatieni assessment as jeroyetty lands in 1818. 

Without entering into the question whether the Provincial Court was right in call- 
ing upon the plaintiff to prove that the land in question w^as jeroyetty land includ- 
ed in the permanent assessment of 1802, or whether the plaintiff below might have 
been justified in resting his claim upon the primd facie case, which he now contends 
would have been sufficient to cast upon tlie defendent the burthen of making out 
liis exemption, it is enough to remark that the plaintiff, in his plaint, rested his case 
upon the fact that the lands in question were included in tlie permanent settlement 
as jeroyetty lauds ; that when the Provincial Court required him to establish that 
fact in proof, be made no objection to the course prescribed, but produced documen- 
tary aud oi’al testimony to establish the fact alleged in his plaint, wliicli was met by 
contradictory evidence on the other side ; and that, although the decree of the Provin- 
cial Court rested mainly upon the negative ground that the plaintiff had failed to 
prove the fact alleged, yet that the objection now taken formed no part of the com- 
plaint upon appeal to the Sudder Dewanny Adawlut, but that the ground relied 
upon was that the plaintiff below had clcarl}^ proved that the lands in question were 
included in the Circuit Committee accounts. But tlie most conclusive answer to this 
objection is found in tlie judgment of the Sudder Dewanny Adawlut, which proceed- 
ed upon the opinion of that Court, tliat, upon the whole of the evidence before him, 
tlie hamlet of Juggaputty-nagarum was not included in the permanent settlement, 
and that the defendant had made out in proof his title to the rents which tlie phiin- 
titf might recover. Unless, thercfoi’c, it can be shown that the Sudder Dewanny 
Adawlut formed an erroneous judgment upon that head, it will be unnecessary to 
enquire whether the burthen of proof rested upon the plaintiff or defendant. 

The pottah under which the defendants claimed -was sworn to ^by three wit- 
nesses present at its execution, and was only impeached by inference drawn 
from disputed facts, and both the Provincial Court and the Sudder^ Dewanny 
Adawlut considered the instrument satisfactorily proved to be genuine. That 
the defendant had been in possession of the disputed land for some time prior 
to the sale, was admitted even liy the evidence produced by the plaintiff him- 
self,; that he had occupied it from the date of the pottah of 1778, had cleared il 
aud brought it into cultivation, and had always held it clear oi rent and revenue, 
was directly sworn to by several witnesses, whose evidence, though opposed by 
conflicting testimony, was credited by tlie Court below. 

' Now, although the date of the pottah would be an answer at once to any claim 
set up against the Government, whose rigid to set aside the grant is clearly roborved 
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by the Begulations of Ui02, yet as, at tlie date of the grant, tlie lands arc admitted 
to have been waste and uncultivated, it was perfectly competent for the zemindar to 
alienate them ; and in the letter from the Board of Revenue, upon which the plaintiff 
relied in his plaint, it is admitted that tlie zemindar has no interest in any lands ex- 
cluded from the assets upon which the permanent assessment Was fixed. 

Tlie permanent revenue was assessed upon the lands inclndod in the accounts of 
the Circuit Committee. The iospondont alleges that the lauds in (piostiou are not 
included in those accounts, and therefore that they were not included in the perma- 
nent settlement. The accounts are produced : tlm hamlet is not specified by name, 
but au explanation is given and evidence produced to shew that those iauds were 
included in the jeroyetty lands of the villages of Kirlmnpoody and Chilluiigy. The 
Provincial Court thought that the evidence did not make out that fact : the Sudder 
JDewanny Adawlui were of opinion that, upon the whole evidence, they were not 
included in the settlement. 

And thoir Lordships are of opinion that they ought not to disturb the judgment 
of the Court below, unless they are satisfied that their conclusion upon this fact 
is erroneous. Tiiey have examined the evidence on both sides witli mucli attention, 
and have applied to it the observations ui’ged during the argument; and although 
1 am not authorized to say that the evidence convinces their Lordships that tlie 
lands in question were excluded from the Circuit Committee accounts, I am directed 
to express their Lordships’ unanimous opinion that there is nothing in the case 
which enables them to decide that the Sudder Dewauny Adawlut was wrong in 
coming to that conclusion. 

Their Lordships therefore feel it to be their duty to advise His Majesty to dis- 
uu«s the appeal with costs. 


The 3rd February 1835. 

Limitation-^Eegulations 11* 1803 Section 18. and II. 1805. 

On , Appeui/Vom the Sudder Deioan}iy Adawlut o/ Beayal. 

Lall Dokul Sing, sou and successor of Bickreemajut Sing, deceased, 

versus 

Lall Rooder Purtab Sing, son and successor of Lall Isru j Sing, deceased. 

Tliia' case, Vliieli was originally instituted iu the Zillah Coiu’t at the time wlien no liogulation for 
'the liinitation of suits apx)lxcable to tho suit existed hut Section. 18 Eegulation 11. 1808, hut which, having 
. heen appealed from the Zillah Court, was pending at the time that llegulation 11. 1805 which correeted 
the Regulation of 1803 was passed, was held to ho subject to the Hegulatioix of 1805, as regards the forcible 
, and violent possession taken by the defendants, who could not be allowed to idead their wrong in support of 
the of limitation. 

Mu Justice BosauqaeL — Their Lordships are of opinion in this case that the 
decree of the Sudder Dewauny Adawlut ought to be reversed.’ 

This case involves two questions. The finst of them regards the construction 
and effect of the Regulations of limitation in the years 1803 and 1805. This suit 
, was commenced in the year 1803, In the month of August the plaint was tiled iu 
the Zillah Court, and at the time there was a Regulation in operation passed in 
that year, passed very shortly after this territory had come under the Government 
JpHhe.East India Company. By that Regulation it was generally provided that 
of which the cause of action had accrued more than twelve years, could 
hot supported in the Courts to which that Regulation applied ; and upon the 
foundation of that Regulation the Zillah Court decide, and decide very proporiy, 
that ’ this Ahit couid hot be entertained. From that decision of the Ziilah Court, 

t ie |ilaintiff below thought it proper to appeal, and he appealed to the Provincial 
biirf ; und at that time it is perfectly true that there was no other Regulation iu 
but that of the year * 1803, and that has occasioned eertfunly a singularity 
in the ciituihstauces of this case, that, at the time when this appeal was instituted, 
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if iluat CtTiise had come on for immediate hearings the effectiyof that would have been 
that the Provincial Court, upon appeal, would have been bound to confirm the 
opinion of the Zillah Court. But even then it must be remembered that an appeal 
was taken from the Provincial Court to the Sudder Bewanny Adawlut, and there- 
fore that ai"gutnent goes no farther, for the same course would have prevailed exactly 
if the Regulation of 1805 had happened to have passed between the decision of the 
Provincial Court which took place in the year 1806 and tAe appeal to the Sudder 
Dewanuy Adawlut. We have therefore to consider, what is the true construction 
to be put upon the Regulation of 3805 ? 

Their Lordships do not think it necessary to enter into the consideration of 
the general question that has been raised, Whether, where an Act of limitation has 
been repealed, that repeal taking place at a period in a suit beween its commencement 
and its final determination, is or is not to affect the decision upon appeal, either con- 
firming or reversing the original decree in the suit which took place at the time 
when that ippeal had not been made ? because their Lonlships are of opinion that 
this case turns upon the particular words of this Regulation. The Regulation itself 
provides that the limitation of twelve years fixed by 'Section 3 4 Regulation II L 
1793, and Section 8 Regulation YIL 1795, and Section 18 Regulation IL 3803, 
wliich is the Regulation in question, shall also not be considered applicable to any 
private claims of right to any lands, houses, or other permanent immoveable pro- 
perty, if the person or persons in possession of such property, when the claim of 
right thereto may be preferred in a competent Court of* J iidicature, shall have 
^‘acquired possession thereof by violence, fraud, or by any other unjust dishonest 
ineans whatever," That is the first case. “ Or if such property shall have been so 
acquired by any other pei'son or persons from whom the actual occupant, or occu- - 
“ pants may have derived his or their title, and shall not have been subsequently • 
** held under a just and honest title (such as inheritance, purchase, fail* donation, 
or any other fair title believed to have conveyed a right of possession *.and pro- 
perty) during a period of twelve years antecedent to the time of preferring a claim 
of right thereto in a competent Court, provided that such violent, fraudulent, un- 
^'just, or dishonest acquisition be established to the satisfaction of the Court in 
which the claim may be preferred." Throwing, therefore, the burden of that proof 
upon the party who claims the benefit of the exception from the general provision 
in the Regulation ; and then it goes on to say : Or if the suit be appealable to the 
satisfaction of the proper Court of Appeal." Now, in construing those words, we 
must have some reference to the state of things at the time, or shortly before* the 
time, when this Regulation passed. It has already been observed that the territory 
to which the property relates had very shortly before come under the Government 
of the East India Compay, at the time the first of those Regulations passed in 1803. 

■ Previous to that time there were no Courts established of such a description as the 
regular Courts which have been -established by , the Company. J do not mean to say 
that there were no Courts of some kind, at least under the Government of the Sir- . 
car, or whatever the Government of the country might be at the time, but there 
wore not Courts established of the description which have since been established , 
in this territory. The first Regulation is made almost immediately after those 
parties came into possession of the property, and then, within two years, it is found 
necessaiy to correct that Regulation, because it was found that the Regulation was 
mxioh too general, and a very short, period elapsed during which suits could be com- 
menced in any of those Courts ; and I conceive, therefore, that the meaning of 
those words is this (and I believe their Lordships entertain .no doubt upon it), that 
if the suit had been, instituted and in the course -of appeal in the interval, the 
betiefit of this correption which was made of the original Regulation should be, 
given to parties who availed themselves of that ; and therefore it is that their Lord- 
. ships think that this case, which was originally instituted in the ^ Zillah Court at 
the tinxe when no Regulatiiiu existed applicable to the case but that of 3803, but 
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vliicli liavinp^ been fippc^llecl from tlie Zillah Court, was still pending nt tlio tiin^i 
this Regulation of 1805 passed, is still subject to the Regulation of 1805, ami that 
Regulation is to he taken cognizance of by the Court of Appeal. 

If that be the true construction of the Act, the question is. Whether that Re- 
gulation, so corrected, does or does not apply to the present case ? With respect to 
that tluu’e is no question ; nor is it a matter of c^ispute that this property, which is 
the subject of the presfnt suit, was taken possession of by force and violence: On 
one side, it is said, by the illegal force and violence of the person who was 
tlie ancestor of the present respondent ; and on the other side it is said, though 
true it is it was taken possession of by force and violence, yet it was by act oi' the 
reigning Government, and bo was put in possession of it by the reigning govoru- 
luent. That certainly, if it was so, would be fairly within the moaning of this 
exception. 

The facts of the case, then, are these. Lall Oodwunt Sing took possession of 
this property about twenty-six years before the time wlieu tliissuit was iustitutod, 
or before tlie Regulation passed ; he continued in po>ssessiou of that property for a 
considerable lengtli of time ; be died ten years before the suit was instituted ; and 
after bis deatli, the person who was the immediate respondent, Lall Lsruj Sing, 
succeeded him. 

It is contended, however that, although the father had not died more than 
ten years before the institution of the suit, yet that there was evidence from whieli 
we are called upon to draw the conclusion that he was in possession previous to the 
death of his father for some years. And certainly there are some witnessevS, on the 
part of the respondent, who speak to that circumstance ; and therefore it is saiti 
that he would come within the second proviwion of this Act, even supposing ilio 
father to have not been bond fide in possession himself ; that he would be tbo 
person succeeding under a title which he might suppose to ho a fair title., With 
respect to that fact, it is remarkable that neitlier of the Courts at all proceed upon 
any such ground, and the decree of the Court of Sudder Dewanny Adawlut ox- 
pre>ssly proceeds iipon the ground that he states that he was in possession for ton 
years ; and I think we cannot ourselves, looking through the evidence in this case, 
feel ourselves warranted in drawing any other safe conclusion than that of the 
respondent having come into possession upon the death of his father. It has 
already been observed by his Honor the Vice-Chancellor, in looking through t,hc 
testimonj’' of the witnesses, that the periods of time to which they respectively 
deflose are so different that it is quite impossible to place any reliance upon any 
definite number of years to which they are speaking, and therefore I think we 
must assume that the Court of Sadder Dewanny Adawlut came to the conclusion 
that the possession was a possession of ten yeans. 

Tlfen comes the question, What was the nature of the possession of the father 
and son ; that is, Lall Oodwunt Sing and Lall lsruj Sing ? The father came into 
possession, it is admitted, by a force which took possession o ‘ this property ami 
pulled down the buildings ; and on one side it is said that this was by a force of 
his own ; and on the other it is ,said that it was by a force of the Government, who 
directed him so to do, and that he was acting therefore under public authority. 
The Court of Sudder Dewanny Adawlut, in their judgment upon this subject, state 
the length of possession to have been, I think, a period of twenty yeans,' and the 
son to have .been in possession ten .years. They say this : ‘'It was clearly proved 
'' that Lall Oodwunt Sing, the grandfather of Lull Isiuj Sing, the father of the appol- 
^'lant, was confirmed, with the approbation of the ISawalVs Vizier, the then ruler, in 
. the possession of zemindary in dispute 1 1 90 Fusly, a period of twenty years be- 
the present suit was laid ; and from the evidence of witnesses, and the interro- 
v^'gatidns put to both parties,' it is clear .that Lall Oodwunt Sing in 1200 Fusly, a 
‘tperiqd of teu fears before the suit was instituted, having died, Lall lsruj Sing, in 
"'right of in Writauce, remained possessed of the zemindary left by his grandftUher, 



MIVY COrNCiL ^TTJBdMENm 


23 


^4Voin that time up the date of the plaint in this cause/' Sp thattlioy state him to 
have come in by inheritance, and they rely upon the nature of the inheritance by 
the father. 

• The other ground wliich is relied upon for shewing the possession of the father, 
was his perwanna, which is stated in this decree. In the argument it is not denied 
that the effect of this perwanna is^a mere matter of revenue, and that the object of 
this is to have the revenue collected from the person, whoever it may be, who is in 
possession of the zemiudary. That this person was in possession of the zeminclary 
and he had 1)een so a considerable time, there is no doubt ; but it is clear that the 
party himself did not rely upon that perwanna. Though it was undoubtedly a part 
of the evidence to shew that he was the person who was in possession at that time, 
yet that is not the evidence upon which he professes to rely, for the purpose of 
shewing that that possession commenced legally, that' is, by the authority of the 
State, although ho would be entitled to claim the benefit of it For that purpose 
he puts forward the order of the State, which he calls the Royal Sooka, for tlxe 
purpose of shewing how his possession commenced, and this is the document which 
is set forth in tlie papers bearing on the envelope the seal of Ahmud Shah Badsha 
Ghazi, and is addressed to Lall Oodwunt Sing. It is in these terms ; From the 
arzee of Kajeh Ahmud, who was sent with orders from the Presence, for the piir- 
pose of expelling Bickremajeet and razing his forts, as a punishment for plundering 
*‘a merchant’s j^roperfcy, it is ascertained by theHuzzoor that you accompanied the 
^‘Khajeli aforesaid, and used great exertions in expelling him and destroying his 
forts : the zeniindary of talook Deya is therefore conferred by the Huzzoor on you ; 
“ and it is expected that, after having offered your thanks for the favor conferrech 
and having settled the malgoozary, you make such arrangements that no mark of 
“ him or his family remain in that district, that it may be an example to others also 
y that you remain obedient to the will and orders of the Huzzoor. ” This is the exe- 
cution which this person is directed to put in?, force for the purpose of punishing a 
public offender. 

JNow, that document is confessedly tested : an investigation into its character 
has been instituted, and that document turns out to be a palpable forgery. Under 
these circumstances, what reliance can be placed upon other testimony ? On tiiis 
part of the subject there is a goad deal of testimony with respect to the matiuer in 
which this property was originally taken possession of, and the period at which it- 
was taken possession of. That it was taken possession of by force, the witnesses on 
both sides agree The witnesses on one side say it was entirely by act of Oodwunt 
Rooder Sing himself ; the others say that he was accompanied hy soldiers, who were 
part of the Government force. Now, upon that testimony, supposing it to be equal- 
ly balanced, we have a fact by which they attempt to turn the balance, and that is 
forced. 

Under these circumstances, therefore, it appears to their Lordships that they, 
can entertain no doubts that this was an act of wrong, and being an act of wrong, 
the party in possession who committed that wrong is not entitled to the benefit of 
the limitation, and that the party who came in upon his death not having been in 
possession under any s-upposable fair inheritance, he is not entitled to any favor. 
Their Lordships are of opinion, therefore, that the decree of the Sudder Bewauuy 
Adawlut must be reversed. , . ^ ^ 

Mr. Millar, — 1 would apply to your Lordships that the appeal may be re- 
versed with costs. In the last part of the decree they have ordered us to pay all 
the costs. 

The Vice-OhanGellor. — We have simply affirmed the decree of the Provincial 
Court. 

Mr. Wigram , — ^But then we shall have to pay the costs of appeal to the Sud- 
der Adawlut, because the whole thing has been canried on by forgery. 

Mr, Jastice Bosangaei/.—i^o, not the whole ; there is forgery that is set out* 
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The Vice-Gh(t)^ellqr,-^T\iii decree of the Provincial Court seeing to an to be 
right, and tliat ilecrec must be aflinned, and the deci’ee of the Sudder Uuwaauy 
Adawiat reversed* 


The 4th February 1835. 

Devise of zemindary to eldest sou- Stipends to younger children (Eeduction of )— 
Principle of Natural Eq.uity (when applicable). 

On Appeal fro7n the Sudder Deioanny Adatuhot of BeiiydL 
Moharajah Grees Ghund Roy, 
versus 

Slmmbhoo Ghund Roy. 

A zemindar l^ocpieUthed tile -svhoU) uf his zumindary to his oldest son, leaving certain fixed stipjmdfi to 
each of his other children. The settlement upon the younger children was originally a tixir one, ljut in 
cousequeiice of events which had suhsequeiilly ocenrred, the Court considerod that there ought to bo a ihuIuc- 
tion ill the stipends. It was alleged that the value of the zemindary had gradually been reducuul by a sale 
of some portion of it; but as it was nowhere alleged that the sale had been oncasiorujd by bad .seasons or acts 
of God, and not by the neglect of the person through whom the appellant eluima, the question of Natural 
Equity was held not to have arisen. 

The Right Honorable Thomas IJrsHne.— T hehe have been many points of 
law raised and discussed in this case, ^Yhich certainly would be of great imporUiuce, 
not only as to the zemindar himself, but also to every branch of the zemindar .s 
family ; and if it had been necessary in this case for their Lordsliips to express any 
opinion upon those points of law, they would have taken time to consider this case, 
in order that the decision of those important questions might receive the careful 
attention which they demanded ; but it appears to me that the facts in this case 
lay no sufficient foundation for the decision of those points. 

It appears that this will, which made by Rajah Kishen Chund, the great- 
grandfather of the preseiit appellant and the grandfather of the respondent, be- 
queathed the whole of the zemindary to his eldest son, leaving a certain fixed sti- 
pend to each of his other children. Now, it is argued in this case that Kishen 
Chtind had no authority by the Hindoo law to give such stipends as he then allow- 
ed, because they were excessive ; but all the facts of the case disproved that 
assertion : nor was it ever alleged in the Court below that that was an exces- 
sive allowance, because it seems to be admitted that, at the time it was made, 
it was a fair stipend to be allowed, considering the extent of the zemindary, So 
far from being disputed, it appears to be acquiesced in for a cousideral>lc time. 
Iswar Ghund himself admitted that the zemindary was of sufficient extent to 
warrant the payment of those difterent stipends, and he continued^ to pay them 
and promised to pay them. 

/Now, their Lordships do not say that the promise by Iswar Ohiuid would 
of itself bind his heir, so as to make him pay a stipend wliich was avowedly unfit 
and excessive; but it amounts to an admission that the allowance made to the 
younger children was not . excessive. And then, if the present appellant meant 
to set up that, in point of fact, that was an excessive allowance, he should 
have made that point in the Court below* , But no^ such point appeal’s to have 
been ^ made, either in the Zillah Court or in either of the Courts of Appeal, that 
thfe original settlement upon the young children was excessive,. On the contrary, 
it seems to -have been admitted that it was originally a fair settlement ; but it was 
rconsidered by the Court that, in consequence bf events which had subsequently 
Mcuinred, there ought to be a reduction in those stipends which originally, were 

fibpn a number of oases have been pited to shew us that English equity 
Cases of contract have been cited which have been deter- 
ihiiied to the , Civil la>y and the law bf Scotland .^md other countries 
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where a party has made a contract for the letting of laud a certain rent, which, 
according to the intention of the parties, is to be proportionate to the profit of 
that land, and where, without any default of the tenant, the profits are reduced ; 
and in those cases the proportion of those profits to be paid to the landlord has 
been held to be reducible also. It appears to me a perfectly distinct proposition 
from that which is now I'aised. ^ 

In order to raise a question in this case, the appellants should have made 
out clearly that the value of the zemindary had been reduced, and had been 
reduced not by any default of his own or of those through whom he claims, but 
by an act of God, as in those cases, in order to raise the question of Natural 
Equity. But there is no such proof, there is no such allegation even : there is 
nothing but the vague, indefinite assertion, that by degrees the value of the zemin- 
dary has been reduced by a sale of some portion of it ; but whether that sale 
had been occasioned by bad seasons, or by neglect of the person, or by any other 
cause, is nowhere alleged. It is not even alleged to have taken place in conser 
quence of bad seasons. So that there really are no materials upon which their 
Lordships can eater into any discussion of the principle of the law upon which 
the Counsel for the appellant have sought to place this case. 

But it has been said that the Court below have not decided this case ; that, 
upon reference to a former decision, they were satisfied with that, without entering 
into any discussion of the points of law now raised. Why, for the very reasons 
I have given before, those facts were not sufficient to raise the point of law. There 
seemed to be nothing in the case but the amount of the arrears and the amount 
of payment ; and then the consequence is that, as that question had been dismissed 
before in the case in which the father was originally a party, when the son of that 
father, the present appellant, afterwards came, as no new facts are brought in and 
nh new point raised, the only question seems^ be the amount of the arrears, 

Then it is said the decree is erroneous, l^use they made the party personally 
responsible, instead of making him responsible only to the amount of assets. But, 
in the first place, it is not contended here that the value of the inheritance is not- 
equal to the payment of all the arrears ; but it is said that, if those are paid, the, 
zemindar will get very little. But there was no such objection raised in the Court 
below. When the Zillah Court pronounced its judgment, and the present appel- 
lant appealed from it, he never made the objection that the original decree made 
him personally responsible, but he discussed it solely upon the general principle 
upon which he has discussed it here, for which he has laid no* foundation in point of 
law ; and it is too late now to call upon His Majesty in Council to reverse a decree 
pronounced twenty-nine years ago, upon the ground that it made the party per- 
sonally responsible, when he himself, up to that time, had never made any such 
objection : and it now appears to be a point raised rather by the ingenuity* of the 
learned Counsel than by any suggestion of bis own. It appears, upon the whole 
case, that he was not likely to have any property that was not actually derived 
from his father. Their Lordships think there is no ground for disturbing the 
judgment, and therefore that the decree should be affirmed with costs. 

The 6th February 1835, 

Hindoo Law of Adoption- Adopted son succeeds lineally and collaterally. 

On Appeal from the SuddeT Dewanny Adatolui oj Bengal. 
Sumbhoochunder Ohowdry, son of Shamebunder Chowdry, and Rooderchunder 

Chowdry, 

mrsns 

Naraini Debia and Ramkishore. 

According to Hindoo an adopted son succeeds, not only lineally, but also collaterally, to tlie 

inberitance of his adoptive father’s relations. 
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Mr, Bdron Parkef^Tm^ case conics before tlieir L()rJsbi[)H upon an appeal 
by tAvo persons of the names of Suinbhoochuncler Chowdry, and Koodercluiuder 
Ohowdry against the decree of the Sadder Dcwaniiy Adawlut, wliicli was passed in 
favor of the respondent, Naraiui Debia, and her adopted son, Rainldshore, In a suit 
iu which the plaintiffs below sought to recover a fourth part of the revenues 
of the zemindary of the pergumuihs M^unensingrand Zuftorshye. 

The decree of the Sudder Dewanny Adawlut, against which tliis appeal is 
preferred, affirmed ilie decree of the Provincial Court, widely affirmed the decree 
of the Zillah Court of Mymensiug, and the question is, whether UukS decree of 
the Sudder Dewanpy Adawlut is wrong? 

Their Lordships are, in this case, placed under the necessity of deciding a 
question of Hindoo law, wliich, as far as we learn from the proceedings in the 
case, has not been expressly decided by the Coart below, because the Zillah Court 
decided the case upon a ground which their Lordships think cannot be sustained. 

The way in which the question arose appears to have been shortly this. 
Upon the death of Kishenkishore, which took place in the year 1773, his first 
wife, Ruttun Mala, adopted, or is said to have adopted (but whether she did, or 
not, is immaterial to the present question), a person of tlie name of Nundkishore, 
and he remained in possession of the “|iroperty in question three or four years 
after the death of the widow. He died iu the year 178G-7. Upon his death in 
that year, Joogulkisliore, who was the father of Hirkishore, commenced a suit 
against Naraini Debia, wbo was then in possession, iu right of her adopted or 
supposed adopted son. 

This took place in the year 1788, and during the progress of that suit tlie 
present appellants were allowed to intervene as parties. That suit was brought 
to a termination, and the decree of the Court in 1795 was that one moiety of the 
])ropGvty in question belonged to Ramkisliore, one of the present respondents, arid 
tliat the appellants were entitled to the other moiety. Against tliis decree there 
was an appeal to the Provincial Court by Naraini, the present respondent, and 
upon that appeal a decree -was pronounced, by which the decree of the Zillah 
Court was reversed, upon the ground that the intervention of the appellants was 
illegal. The whole cause was put an end to, and liberty was then given to all 
parties to commence fresh suits. 

In consequence of that, it appears that fresh suits were instituted. The first 
suit instituted was by Hirldsliore, who was the son of the adopted son of the 
brother of the father Of Eamkisliore ; and the other suit was instituted by tliese 
appellants, who were the sons of tlm brother of the half blood. After the whole 
of these suits had proceeded a certain way, an order was made to stay the pro- 
,c,ee(liugs in the second suit till the termiiration. of Hlvkishore’s suit, and that is one 
of the present causes of complaint. Accordingly, the suit of Hirklsbore procecde<l, 
and 'finally the Court decided that the claim of bivkishore was well founded, arid 
rejected the claim of the appellants. After that there was an appeal to the Pro- 
vincial Court of Dacca, and that Court reversed the decision of the Zillah Court 
BO far as it recognized the right of Hirkishore, and affirmed so much of it as 
related to the rejection of the appellant’s suit. 

Prom this decree there was an appeal to the Sadder Dewanny Adawlut, and 
the Sudder Dewanny Adawlut decided the case upon the grounfl that it appeared 
td%e clear, upon the evidence, that Naraini Debia, the widow, had adopted Ram- 

■ k^iore, and that therefore the claimant had no title to the estate. It proceeded 
, .ij-ponThe, ground that Naraini had adopted Ramkishore. 

^ , How, the complaint made by the appellants is that they have never been heard 

■ U|Ap some questions of fact, and have never been heard also upon some questions 

) ^o far as tlieir , objections rest upon their not having been hoard upon 

- ^^n<iue§tions of law, it appears to their Lordships that there is no ground for the 
; ^ complaint!, because the law is a mattbr upon which evidence is not to be received. 
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But tlie Court is to <letcrmitie all questions of law, and wlien questions are sub- 
mitted to the Puiulits, the object is not to examine them as witnesses-, but to consult 
them upon matters of wliich they are supposed to be fully cognizant ; therefore there 
is no ground for the complaint of the appellants that they were precluded from 
giving evidence upon the points of law in the suit in which Hirkishore was a 
claimant. 

But it is said that they may htwe been prejudiced by no thaving had an oppor- 
tunity of litigating the questions of fact ; and upon that point their Lordships are of 
opinion the proceedings of the Court were irregular. They had no right , decide 
upon a question of fact, in which the appellants were interested, behind their backs, 
and in a cause in which the appellants were not parties. 

The Provincial Court and the Court of Sudder Dewanny Adawlut appear to have 
decided a very important question of fact, in which the appellants are interested, in 
their absence, for they have decided upon the evidence adduced, which was not in 
this suit, that Naraini had adopted by the directions of her deceased husband Ram- 
kishore, and upon that ground they had decided that Ramkishore was entitled to 
the inheritance. That matter the appellants ought to have had an opportunity of 
contesting, and they have been precluded from doing it by the decision of both the 
Courts below ; and if it had turned out that the appellants were entitled to the 
succession, it would have been a just ground for reversing that decision. 

But although they have alleged, in both their petitions of appeal, that Naraini 
was not authorized to make the adoption, and that the adoption did not take place 
according to the Hindoo law, yet nevertheless, if we see that the judgment is rightly 
founded upon the Hindoo law, upon a question totally independent of that, and that 
these appellants have no right to succeed to the property, although the Court have 
put the judgment upon a wrong ground, we should say that the appellants are not 
entitled to succeed • and if they are not entitled to succeed according to the ijindoe 
law, their Lordships must give judgment against them. 

It is an admitted fact in the case, and is not disputed by the appellants them- 
selves, that J oogulkishore was himself an adopted son. That is the first fact admitted 
ill the first page of the Appendix. They say that Joogulkishore was the adopted 
son of Kisheugopal Roy ; and in the course of the suit it appears that the Court 
asked this question of the pleaders on the part of the plaintiff, “ Is Joogulkishore 
Roy the adopted son of Kishcngopal, or not and the answer is, He is- the adopt- 
ed sou of Ki>shengopal Ro}^’’ That was in answer to a question put by the Court. 
That fact is the^'efore distinctly admitted by the appellant, and the question is,, 
Whether, that fact being admitted, the appellants can have any right to succeed 
to the property in dispute ? . ^ • 

It may be admitted that, in the answers given, by the Pundits, there is not an 
agreement upon the question of law, Whether the son by adoption can succeed!! colla- 
terally to the relations of his father ? There is a diffei-ence of opinion, but the 
weight of the opinions is that he may so succeed. 

Then there are opinions cited by the appellants themselves to the same effect, 
and the learned Counsel has cited the Daya Bhaga ; and there is another authority 
to the same effect in Colebrookc's Principles of Hindoo Law^ page 177, and again 
in Sutherland’s Synopsis, page 219, where it is expressly laid down thatun adopt- 
ed son not only succeeds his adopted father, but also succeeds collaterally ; and 
there are other authorities to the same effect. Th® Mitakshara is cited to the same 
effect. 

Now, these are very strong authorities in favor of the proposition, that an adopt-, 
ed son is to succeed lineally and collaterally ; and. the reason pointed out, according 
to the Hindoo law, is that he becomes for all purposes the son of the father. 

, Now, coupling those authorities with the opinions given by the Pundits in the 
counse of the cause tending in the same direction, it appears to their Lordships, un- 
less some authorities are cite^ to the contrary, and the learned Advocates tor the 
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appellants have neither of them cited a single authority from the Hindoo law of a 
contrary tendency, the whole of th’eir argument is founded opon this, that, by 
the course of the proceedings, they have been prevented raising the question of 

Hindoo law. But no proposition is more clear than that this Court is bound 

to take notice of what the law is in that coutitry. We are bound to take notice 

of it, and decide it as well as we can. We have not the advantage of the 

decree of the Court upon the Hindoo law, and we are not so sure we are right, 
because this decree has gone upon a different point ; but it is upon a point 
that, to some extent, affirms the notion that their Lordships are about to adopt, 
for the decree adopts the notion that a brother may succeed to his brother colla- 
terally. There may be a distinction between a succession in the direct line and a 
succession to collateral relations ; hut the decision is a decision in support of the 
proposition of Hindoo law, which their Lordships now are about to recognize. 
Their Lordships think, therefore, looking at these authorities and the weight tljat is 
due to them, that an adopted son sticcceds not only lineally hut collaterally to the 
inheritance of his relations ; and if so, these appellants are not in a condition to suc- 
ceed, because they have distinctly admitted in their own pleadings, and by the an- 
swers of their own pleaders given to the Court, that an adopted son of the wliole 
blood was in existence at the time of their suit being commenced. If an adopted 
son of the whole blood is in the same situation as the natural son of the whole 
blood, then the only remaining question is, whether the brother of the whole blood 
succeeds in preference to the half blood ? Upon that point there is no dispute, for 
the authorities are uniform. 

For these reasons it appears to their Lordships that the ground upon which the 
Courts have proceeded is not a correct ground, because they have proceeded upon 
a fact which the appellants bad no means of Jitigaling ; yet they are right upon the 
point of law that the appuilants are not entitled to the property. The decree of the 
Court of Sudder Dewanny Adawlut will therefore he affirmed, but without costs. 

Decree of the Court below affix mod, without costs. 


The 13th February 1835. 

Adoption by Parsees—Prior will Evidence. 

Oyi Appeal from the Sudder Deivanny Adawlut of Bombay. 

Hoinabaee, widow of Dosabliaeo, 
versus 

Pimjeabliaee Dosabhaee. 

An adoption made by a Parsoo immediately before his deat,h would render extremely improbable the ox~ 
ecution % will by him a very short time previous thereto, and therefore call for a very clear proof to es- 
tablish its existence. 

Although in cases of adoption hy Dhurm-putr (a partial adoption) it is not indispensably neco asary tliat 
a. declaration should be made on the third day after the decease, yet it is usual to make such a declaration aud 
to take a writing from the Dhurm-putr, 

In. the abeonce of any such writing, and upon the whole evidence, the adoption in this case was pro- 
nounced to be as a Palulc-putr, and not merely as a Dhurm-putr. 

^ Mr. Justice BosanqueL — Their Lordships are of opinion in this case that^ the 
decree of the Sudder Adawlut ought to be affirmed, and the circumstances of the 
case. I, will proceed to state. 

■ ^ The person to whom the property belonged, the subject of this suit, died on the 
25th of dune 1820, Upon the 21st of November in the same year, the respondent 
in this suit, Punjeabhaee, preferred his claim in the Zillah Court of Surat, in which 
be claimed to be entitled to the property of the deceased, as his adopted son and heir. 

^ 9 opse, in his plaint he states the relationship that he bore to the deceased^ and 
M •stages that, in right of his relationship, he performed all the usual ceremonies 
' 'ac<K)rdi%'t 9 their faith and- religion ; and it may be justly observed that, if he was 
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the adopted son and heir, be would, in respect of that character, be the person to 
perform the ceremonies, tlie adopted son being treated as the"* son of the person who 
adopts him, to all intents and purposes, if he is Paluk-beta, as if he was the natu- 
rahborn son, unless there is a restriction of the nature mentioned in this case, and he 
was only Dhurm-putr. 

To this plaint the defendant (the now appellant) put in an answer upon the 20th 
of January 1821. In that answer^she sets up a will The proceedings go on to a 
rejoinder, and at that period of the cause, the cause is referred to arbitration ; and 
pending the arbitration, in the year 1822, an application is made on the part of two 
brothel’s, Ferozshah and Ardaseer, to the Zillah Court of Surat, requesting that 
this arbitration may be suspended. The Court, however, declined acceding to that 
proposition, and then an award was made. That award was appealed against to 
the Sudder Dewanny Adawlut, and those two persons, Ferozshah and Ardaseer, also 
took a part in that appeal The award was ultimately set aside, upon the ground 
that the original submission to the award was not duly and formally made, and 
that, consequently, the award itself fell to the ground. The ground of the applica- 
tion to set it aside was, that there had been partiality on the part of the arbitrators, 
who appear to have thought that the present respondeat was the adopted son, 
and that the will was invalid. However, the Court of Sudder Dewanny Adawlut, 
though they speak of the conduct of the arbitrators themselves, do not profess to 
proceed upon that ground, but set it aside upon the ground that the original sub- 
mission was invalid. 

Then the suit proceeded by the present respondent in the Zillah Court of Surat, 
and several witnesses were examined for the purpose of establishing the will, and also 
to establish the adoption ; and Mr. Anderson, the J udge of the Zillah Court of 
Surat, was finally of opinion in favor of Homabaee, the present appellant, that the 
adoption was not established and that the will was. 

This case is then appealed to the Sudder Dewanny Adawlut, and there was a 
division of opinion in that Court. The Second Judge is of opinion both that the 
adoption is established and that the will is not established, but expresses a strong 
opinion that it is a forgery. The Chief Judge is of the opinion that was entertained 
by Mr. Anderson, and directly opposed to the Second tl udge. He was of opinion 
that the adoption was not established and that the will was. The third Judge was 
of opinion that the adoption is proved and the will is not satisfactorily established ; 
and he throws out an opinion, in point of law, in the reasons he gives, that the will, 
if established, would not have the effect of setting aside the adoption ; hut, upon 
the point of fact, he gives an opinion that the adoption is made out, and that the 
will is not satisfactorily established. 

The question for consideration here is, Whether the opinion of those two Judges 
of the Sudder Dewanny, under those circumstances, is wrong and ought be set 
aside ? 

Several points have been raised, both upon the law and the fact. The questions 
of law have been, Whether a will made by a Parsee to dispose of his property can be 
valid for the purpose of defeating the right of his heirs ? and another question is, 
supposing such a will can be made, whether would such a will, or not, be revoked 
by tfie adoption, if the adoption was clearly proved subsequent to the will ? 

It does not appear to their Lordships necessary to decide either of these ques-’ 
tions of law, for whatever opinion they may entertain upon either of these subjects 
upon these papers, it might be inconvenient to express a decided opinion upon 
points of law which are at all doubtful, where the question itself may be decided 
upon the matters of fact that appear upon these papers. It appears, I must say, 
that the general effect of a will in disposing of the property of a Parsee, as well as 
of other persons who die leaving a clear will disposing of property independent of 
adoption, seems to have been assumed in the case, and it can scarcely be said to be 
denied by either of the parties. 
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Tlie substantial questions are of fact. First, whether tlie adoption has been 
proved ^ and seeondb/^ \Y\ietheY the will has been established ? 

If the adoption before the death of the testator is clearly made out and established 
at the time that the adoption in this case was alleged to liave taken place, namely, 
almost immediately before the death of the testator, it would render the execution 
of a will by him a very short time previous to that, extremely improbable. Without 
entering into the question of law, whether such an adoption made regularly and 
with ceremonies would have the effect of revoking a will, which it is not necessary 
to decide, this may be stated, that it would render the exeistence of such a will 
improbable, and therefore call for very clear proof to establish its existence. It is 
in that way, therefore, that the adoption will have its effect itpon the evidence res- 
pecting the will. 

With respect to the adoption, it will be ohserve<l that the case stood in a very 
different slt\iation in the Sadder Court to what it did in the Zillah Court in Surat. 

Several witnesses were called in the Zillah Court, and among others that impor- 
tant witness of the name of Dunsha Eduljee, a Parsee, a neighbour, who was called 
in when the adoption took place, the day before his death. His testimony is clear 
and distinct upon that subject. Several witnesses are also called in by the Sadder 
Hewanny Court, who state that the facts took place as that .witness states ; and 
that would be undoubtedly and clearly a valid and legal adoption to all intents and 
piirp(jses. ^ * 

In examining the testimony given by the witnesses in the Court of Sadder De- 
wanny A.dawlut, it appeals that the persons spoken of as having been present at that 
alleged adoption were Punjeabhaee himself, the adopted son, Dosabhaee the adopter, 
the father of the adopted son, the mother of the adopted son’s wife Moteehaee, and 
Eduljee .Dunsha, who liad been examined in the Zillah Court, and another person 
of the name of Peshtunjee Khaoosjee, who was also present, but not being a resident 
at Surat may account for his not having been examined in the original vsuit. At 
all events, lie was not examined in the original suit ; and it is remarked by the 
Judge that neither party thought it necessary to call him, and he was not called 
by tiae Judge of the Zillah Court ; hut the sitting Judge of the Sudder Dowanny 
thought it necessary to call him, as a pox'son spoken of originally as one of the 
persons present, and upon being examined he gives a most distinct account of wlmt 
passed. He states that the adoption took place just in the manner proved by 
Edtiljee Dunsha. Therefore the Court, who decided in favour of that view of the 
subject, had that additional important evidence before them that the other Court 
had not. 

In addition to this testimony there is the testimony of Darashah, the father of the 
respondent, who may be supposed to have a bias in favor of his son, and Moteebaee, 
who had a bias in favor of her daughter, who married him. But there are, besides 
those two, other witnesses who are of importance, and speak to the admissions of 
the appellant herself upon this very subject ; and one of these is the sister of the 
deceased, whose name is Koonwurbaee. She says, “when Dosabhaee was dead, 
“ Punjeabhaee and Homabaee came to the room which is occupied by the women 
when they are impure, and the former said, 'That is the alleged adopted son ; I 
“ ^ will perform Dosabhaee’s funeral ceremonies.’ She replied, ' Yon are his heir, 
'' 'his sou-in law, and the property belongs to you, I have now some of his 'money 
y my possession ; I will pay the funeral expenses, and you must borrow some 
'' ''mot'e and bring it to me, and I will give you an accomrt of the money,’ ” 

, . Now, this is the testimony with respect to the adoption before the death. There 
are, tli^n, circumstan<ies that took place, respecting which there is no doubt and no 
cdhfradiction, namely, that three days after the death of the deceased there was a 
meeting of the caste, and at that the meeting there were present, among other per- 
sphs, brothers, Ferozshali and Ardaseer, the cousins of the alleged adopted 
son,' They, as being the descendants of one of the three brothers, of whom tlio 
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deceased was oiie, were present at this meeting ; and the spriest being there, the 
tuuderooste was read, and it was read, as it is admitted by all, in the name of the 
person who claims to be the adopted sou. 

Now, there is some contradiction between the witnesses as to anything beimy 
said about its being Paluk or not. Some of tlm witnesses say he was expressly declar- 
ed to be Paluk, or adopted son generally : others say, nothing was said ; but all agree 
in this, that no remark was made, and no mention was made of its being Dhurm- 
putr. Honiabaee herself was manifestly present, as appears by the testimony of 
one of the witnesses referred to, and she made no objection to the tunderooste 
being read in general terms. It is said by one of the witnesses, no distinction is 
made as to the mode of reading, whether it is Dhunn-putr or Paluk ; but inasmuch, 
as adoption generally would imply that the adopted son is heir of all, and the 
adoption by Dluirm-putr is an exception, one should expect, if there was any ex- 
ception made, it would be notified. 

Now, it does appear that, although it may not be indispensably necessary, as a 
matter of law in Dhurm-putr that a declaration should be made on the third day 
after the decease, yet it does appear it is usual so to do ; and not only is it usual to 
make such a declaration, but that it is usual, in case of Dhurm-putr, to take a 
writing. Now, no writing is produced, or pretended to have been given, as an ac- 
knowledgment by Punjeabhaee tliat he was merely adopted as Dhurm-putr. We 
have had instances stated where a writing was taken in this family, and another 
instance where, it having been given, it was notified at the Parsee clinrch ; and 
therefore it is of importance to notice that what was usual was not observed. 

Under all these circumstances, their Lordships are of opinon that this is very 
strong evidence to satisfy their minds that the Court of Sudder Dewanny has done 
right in coming to a conclusion that there was, in point of fact, a general adoption 
of Punjeabhaee, the respondent. _ , 

Then the next question is, was there, or was there not, a will ? Now, we have 
to consider on this occasion the evidence given, and also the conduct of the parties 
wlio claim under it. 

The answer was not put in until the 20th of January 1 821, the plaint having been 
filed on the 21 st November. It appears there had been some rumour of an intention to 
set up a will, and application was made by Punjeabhaee the oiiginal plaintiff, calling 
upon Homabaee to produce this will and.file it j and au order was made upon the. 
very same day, by which slie was directed to file it immediately, and further with an 
intimation that, unless it was filed immediately, it would not be received. This 
was nine days before the answer was put in and the will is not produced till then ; 
and then the will is produced at the same time as the answer, and the reason given 
for the delay in putting in the will (which had never been made public, except as it 
may have been shewn to private individuals, it was never made public till the 20th of 
January 1821), and the reason given was that she was in a state that prevented her 
from complying with the order oftheCourfc. If that excuse be true, it could not prevent 
her the whole time ; and there is the evidence of persons acquainted with her, females 
of the family, who state positively that she was not in that state at that time, and 
had not been for some time before. There is further the evidence of one of the 
women, who says that, when the messenger came and called upon her to produce 
the will, she got up and went into a corner. This is the conduct of this person with ‘ 
respect to this will ; and when the tunderooste is read declaring him to be the 
adopted son, she makes no mention, of any disposition in her favor ; she makes no 
objection to the ceremony ; and when there is an order for the will being produced, ' 
she delays' producing it for several days, and at last gives a reason for it not 
consistent with truth. , 

Then we come to examine the will itself. That will purports to have been made 
on the 2nd , of June 1820, that is, twenty-three days before the death of the 
testator, ,it purports to be attested by two witnesses, and it is upon a stamp of 
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fifty rupees, tlie proper stamp for such a will ; and, in order to estaldisli the 
probability of this will having been duly executed at the time, a Avituess has been 
called, the Stamp Darogab, to prove that a stamp corresponding with the stamp 
upon the will was pureliased at that time. His evieleuce upon tliat subject is, 
that he finds by a book, or rather by some loose sheets, not by the book itself, 
that a stamp was purchased, as appears by an en^'ay in the book, or rather upon cer- 
tain loose sheets, Avhere it is written down, “ A stamp paper, No. 98, purchased on 
‘‘the 1st June 1820, by Rustomjee for Dosahhaee Bermunkbaee.'” In the book it 
is written down as the third clasps of stamp paper. Now, upon this it is to be 
observed, we have neither the evidence of the person who bought it, nor of the 
person who sold it. There is reason to suppose that Rustomjee, the person who 
bought it, is dead (at least a person of his name appears to be dead), and I will 
assume for the n.rgument he is dead ; but there is no account from the person who 
sold it ; and it is rather a remarkable thing that this document is inaccurate in this 
respect, that though it appears that the stamp upon the will is of the fourth class, 
that that which is written down in the book is, that it is the third class. However, 
the witness says, “A stamped paper, No, 98 of the year 181G, has this day been 
“shewn to me.” The stamp entered in the book was No. 98, and w^as of a 
corresponding amount ; and though there is this mistake, it does afford reason to 
believe that this was the stamp used on that occasion. But Avhether purchased by 
JDosabhaee’s order is not established by this paper. However, this is a circumstance, 
when examining the probabilities, that we ought not to pass over, a circumstance 
not of any great weight, tliat there was a stamp purchased at the time of the 
amount required for this will, by a person professing to come from Dosahhaee, and 
sold by this person, of whom we have had no account. And then it says it agrees 
with the Government account. What is the nature of that Government account, or 
whether it mentions that this No. 98 was sold to this person, we have no very clear 
and satisfactory evidence. But then, in order to establish this will, professing to be 
attested by the witnesses who have subscribed it, the witnesses themselves are 
examined. There is, first, the testimony of Abdool Kajee Mahommed Churagh, a 
Mussulman ; and in his first deposition, in giving an account of his attestation of 
this instrument, he does not fix the time, but speaks very loosely of its being a 
certain length of time before, in very general terms. He says “ About four years, 
“ or four years and a half ago, Dosahhaee, made me sign a will, and the will which 
“ I have this day seen has both my seal and signature to it. ITie* circumstances of 
“ the case are as follows, I have known Dosahhaee for a long time, and we were 
“in the Habit of going to each other’s houses. One day Dosabliaee said to me 
“ that he felt unwell, and on that account he intended to make his will. I told him 
“that it was proper that he should do so. About 15 days after, this Dosahhaee came 
“ with The will in his hand to my house, and told me to sign it."” According to 
this man's testimony, Dosahhaee came to his house with it, and this original 
deposition states that Dosahhaee was alive at that time. “ How many days after you 
, “signed the will did Dosahhaee die?” He says, “ One or two months, or perhaps a 
“little more.” The will being dated the 2nd of June, and the testator having died 
on the 23rd of June, he is very much out in his statement there. Then, after the 
testimony of certain witnesses examined on both sides, he is examined again, and he 
says twenty-three days, or a little more than a month before the death of the 
tosWor it was when he signed the will. « 

T ' Th^ next witness is a man of the name of Tekundaas Doongursee, and He sa 5 ’'s, 

, “^*^yx>ut four years ago I went to Dosahhaee, being a friend of his, for I was in the 
“^abjt of doing so every year. Dosabhae© shewed me the will, and said that he 
. “ was in bad health, and on that account he made his will and had got one witness 
“ toit; and requested me to sign it also. I did so in Dosabliaee’s office/' Those 
two witnesses speak to their having signed the will. Those are the only two 
that have signed. Then Punjeahhaee Ruttumjee says, “About four years ago 
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*^Dosabhaeo made bis will^ in favor of Homabaee.” That in 1824, that is the 
date of his deposition. This man is a Parsee. He says, '"The will was broucrht to 
'‘him, but he refused to sign it. There were, however, then, two witnesses.^ The 
testator told me to read it and sign it/' After this he speaks to having seen it, and 
having seen the two witnesses' names to it, and that the testator told him that two 
other persons had refused t6 sign it. 

Then there is Mooftoe Ghofam AH, the person whom ha appears to have, 
consulted upon the subject of his will. He advised him to hav^ it written in the 
Guzerattee language and he would translate it into Persian, and the will was 
afterwards brought to him in the Guzerattee language, and he was asked to put 
his seal to it. This he declined to do, because it was in his own language, and 
he did not think fit to sign it in the Guzerattee language. He does not say 
whether there was any witness to it. So that there is only one witness who speaks 
to there being any witness to it, except the witnesses themselves who attest it, Tlien 
we have no account of the man who was employed to write the will, and we. have 
no other account, excej)t what I am about to state, of the handwriting of the 
testator himself. You have no account of the person consulted and who drew it 
up. It appears that the testator thought it necessary to come and consult Mooftee 
Gliolam All about the will, and therefore he did not consider himself competent 
to make it himself, and there is no person who says it was an autograph in his own 
handwriting. 

Then Ardaseer says that the signature appears to he in the handwriting of the 
testator. That is all that he says, and nothing further is asked upon that subject. 
With respect to the will itself, he says Homabaee told him, four or five days after 
Hosabhaee s death, that there was a will. He did not see it thent it was within two 
month.s after the death of the testator he saw the will, with two witnesses to it, , 

Now*, whatever may be the value of this witness's character or credit, his Testi- 
mony amounts, after all, to nothing more than this : that, a short time after the 
death of the testator, Homabaee told him there was such a will, which neither be 
nor she made any mention of at the time the tunclerooste was read, and at the in- ' 
terval of a month or six weeks she shev^ed him the will with two witnesses to it. 
When it was made, or whether it was in existence at the time when the tun- 
derooste'was read, or whether she mentioned it to him, we have no evidence : all we , 
have is that he says there were two witnesses to it. It is to he observed that here 
is a stamp ; and those precautions might very possibly have been observed if the 
will was in contemplation, in order to induce the testator to make a will. He was 
very near his death, and it was not at all impossible that this woman might have 
had the intention of applying it to the purpose of a will ; but we have no evidence 
that the testator ever interfered about this stamped paper. , , / 

This is the evidence in, favor of the will ; now, what is the evidence Against ' 
it ? The evidence against it is, independently of the circumstance of it not being, 
notified at the reading of the tunderoostc and there beiug. no writing corresponding 
with it, acknowledging by Piuijeahaee that he was Dhurm-putr, independent of those 
circumstances, and its not being witnessed by any of the relations or of the ca^e, 
which possibly might arise from the circumstance of , the testator being about to dis- 
pose of his property in a manner that his caste might disapprove of ; still we find 
that that which is usual was not done upon this occasion. Then, independent ,of 
all that, we have the testimony of four, i^notflve, witnesses, who positively state 
that they saw this will after the death of the testator, and that at that time it 
had'' no witnesses to it ; that they were applied to by The widow or by the brother 
to sign it, and that they refused, and that at that time there were no witnesses 

to it. , . ' 

Now, the persons who state that are Dunjeabhaee Sapoijee and Dunsha Ed- 
uljee, who, be it observed, is a Parsee, and whatever credit is due to a person on 
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that account is duo im him. HurgovinJas Huggerwands, who was applied to do 
it and refused, and Eduljee Rutuujee, a Parsee also, those four refuse to sign. 
They were asked after the testator’s death, and they all say there was no witness 
to it at that time. Then we have this important fact besides, from the evidence 
of Eduljee, that Homabaee was the person who applied to him, and that she told 
him that Abdoola would witness it. Now, if that account is true, it is indeed not 
wholly unimportai^t, as contradicting the testimony of Abdbola, who stated he 
signed it before, and if so, the testimony of the second witness cannot be true. 
These' witnesses are opposed to one another in the testimony they gave; but the 
evidence seems to warrant the conclusion that the majority of the Sudder Dewanny 
came to, namely, that this will was not satisfactorily established. 

Then there is one other witness besides Peshtunjee Kalabhaee, who speaks 
not only of the declaration of Homabaee that Abdoola would witness it, but he 
positively says that Abdoola said ho had signed it after the testatoPs death. 
“Abdoola said to Dadalihaee, ' You and Peshtunjee are now endeavouring to scttl'c 
“ ‘the dispute between Punjeabhaee and Homabaee >the sooner you settle it the 
“ ‘ better ; because after Dosabhaee’s death, I attested Homabaee’s will at her own 
“ ^ request, and also at the desire of a respectable person.’ Who that respectable 
person was lie does not mention. Here are three witnesses upon this part of the 
subject in contradiction of Abdoola, and, as I said before, if these witnesses are 
credited, it gets rid of the will. 

Under all these circumstances, the majority of the Sudder Court were of opi- 
nion that the will was not proved. It is a question to be judged of in a great 
degree by a comparison of the evidence; but we may look at the circumstances 
of the case, and what are they ? In whose favor is the adoption? The adoption is 
made in favor of one of his nephews who had married his own daughter; there- 
fore it was not at all unnatural, if a selection was made, that that selection should 
be made in favour of ilie husband of his daughter. Tlie other party who claims 
it upon this occasion is his second wile, and she is entitled to a provision out of the 
estate by the Parsee law as well as the Hindoo law. She will not be left destitute 
by this will not being established. She is entitled to a provision^ and thei’efore the 
disposition is not an unnatural one, not an improbable one, not an unkind^ one, and 
not one that you can think at all unlikely to be made. 

There is only one other observation with respect to Ardaseer, whoso evidence 
has been so much relied upon. I have already observed that the evidence he gives 
himself does not amount to much ; but the situation in which he stands, if com- 
pared with the testimony of other witnesses, does not appear to their Lordships to 
place him in a very favorable situation. He is a party to the cause, and may have 
had a ^ery considerable interest in supporting the suit of Homabaee. Whether he 
had or not is not clear ; but at the same time, the case is one of very considerable 
doubt and suspicion. It appears that the brother Fero55shah, at the time when the 
tuuderooste was read, agreed to advance a sum of money to Punjeabhaee, to eiiabte 
him to pay the funeral expenses, which it appears from the evidence that Ho- 
mabaee had desired him to do, saying she had got some of the testator’s money in 
her house, but that he must borrow money and send it to her, and she would take 
eare to pay the expenses and give him an account of it. Accordingly Ferozshah 
doe^, advance the money and takes a note from him in the terms of which it ap- 
pears, and he signs it, as is observed by the learned Counsel at the Bar, in the 
name of the person who was adopted, and with the name of Hosabhace in addition 
to bis own. Then it appears that, after this suit had commenced, the signatures 
yrere torn off of that no'te, and that note is returned to Punjeabhaee. For what 
purpose that note was returned, whether in order to prevent it having any effect 
against his claim, or whether it was for any other purpose, it is difficult for us to 
nnderfeake * to say* However, it was a fact the note was returned* It is very 
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laiaterial to attend to what his conduct was, and the manner in wliich he states 
In's claim at the time of the arbitration. When he puts m his petition, he says, 
We, as heirs, have a right to share in the inheritance. Darasliah and Do- 
^^sabhaee’s wife have combined together and filed a suit for 25,000 rupees in the 
^'nome of Punjeabhaee, the son of Darasliah, for the purpose of getting possession 
‘^of Dosabhaee’s estate, and they have set forth that Punjeabhaee is the adopted 
“ son of Doshabhace, and the parties have, with their own free will and consent, 
referred the case to arbitration ; and we thought that Darasbah would not get 
■<'any m'ore but his share of the estate, but we have just heard tliat plaintiff and 
the arbitrators for both parties have combined together, and wish to give the 
whole of Dosabhaee’s estate to Punjeabhaee, and intend to deprive us of our share; 
■'^on that account it is necessary for us to file a suit for our share, which we will do 
'to-moiTow. Now, it is certainly extraordinary, if this man at this time was con- 
-scious there was a will that was executed in favour of Homabaee, giving her the 
whole of the inheritance, and he had seen it, that he should hold this line of conduct. 
He opposed, however, there, and then he proceeds upon an appeal in the Sudder 
Dewanny ; and it is rather material to turn to his testimony, upon which some 
Judgment may be foi-mod, whether or not lie stands so clear entirely of all the 
circumstances relating to the commencement of the suit, as to place him entirely 
above all suspicion, and to entitle his testimony to countervail the testimony of all 
the other persons of bis own caste who have given evidence upon this occasion. In 
page 42 there is this passage : This evidence was taken the 10th of July 1824, two 
years after the time when he had filed the petition, in which he complained that 
Homabaee and Punjeabhaee were combining together. The question is, “If Pun- 
“jeabhaee Dosabhaee was not the heir of the deceased, how came the note of hand 
“ for the money advanced to Ferozshah to be taken in his name ? ” “ What do I 
“know about it ? My brother gave the money, and can answer that question/” 
It is rather an extraordinary answer. “ Did Homabaee always come to you and 
“ Feroashah to ask your advice regarding this suit ? ” “ No ; but once or twice she 
“might have come to talk about the decision of the suit. ” This is a man complain- 
ing of Homabaee aiad Punjeabhaee, and their colluding together. “ Did Feroa;- 
“ shah, Homabaee, and yourself, appoint any respectable person to divide Dosab- 
“haee's estate ? ” “No one y^as ever called by me; but, either by the wish of 
“ plaintiff or some one else, some one was sent for.” That relates to sometlnng else. 

“ What was written down for Homabaee’s maintenance in the rough copies which 
“were written regarding the decision of the suit ?” “After the investigation 
“ agreeably to the custom of our family, it was fixed that Dosabhaee’s property should 
“be divided into three shares : one share was to be given to Homabaee, the second 
“ to Darashah, and the third to my brother and myself. , Punjeabhaee was to get 
“one house and garden situated on the banks of the river, which fell to Dosabhaee’s 
“share, above what he was entitled to. Moteebhaee was to be given whatever 
“ was mentioned in the decree of the Court. Four or five months’ allowances 
were due, which have been deducted from the property, which arrangement 
“ Darashah agreed to ; but Homabaee, owing to the will, would not agree to ib. ” 
Now, it appears, I think, from these passages, that this person Ardaseer was so 
tnixed up in the suit that we cannot say he was a person who can be supposed to 
have no feeling upon the subject, and at least he is not entitled to be placed in that 
high position that entitles him to ■ give evidence to put down the testimony of all 
the other witnesses. ^ ^ 

From all these circumstances, their Lordships are of opinion that the adoption 
in this case has been proved, and that the will has not been established ; the con- 
sequence is that the decree of the Sudder Dewauny Adawlufc must be confirmed 
without costs. 

Judgment below affirmed without costs, 
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The 7ih April 1835. 

Hindoo Law of Adoption— Evidence. 

On Appeal f rom the Sudder Deivanny Adawlut of Benged, 
Siitroogun Sutpntty 
versus ^ 

Sabitra Dye. 

According to Hindoo Ln^r, neither registration of the act of adoption, nor any written evidence of that 
act having been completed, is essential to its validity. 

In no ease shoujd the lights of wives and daughters he transferred to strangers or to more remote re- 
lations unless the fact of adoption by which this transfer is effected he proved by evidence free from all 
auapiciou of fraud, and so consistent and probable as to give no occasion for doubt of its truth. 

Although the Hindoo Law does not require that adoptions should bo acknowledged in writing, it is 
usual, when persona in the situation of life of a zemindar adopt suns, to acknowledge such adoption in writ- 
ing, to give notice to the ruling power, and to invito the neighbouring zemindars and others to be present at 
such an adoption, 

Zord Wynford, — In this case it Is not necessary that I should trouble your 
Lordships at any length ; but these Indian names not being very familiar to me, 
and as it is very probable, from that circumstance, that I should confound different 
persons, I have thought it right to put the few observations I feel it my duty to 
make, into writing. • 

My Lords : The Law of A<l(>ption owes its origin to the timorous superstition 
of the inhabitants of India. These people, vainly imagining that, by leaving 
male children in this world, they secure themselves against tlie torments of the 
next, seem to have been so anxious to obtain natural or adopted sons, that they 
have established but imperfect securities against fabricated adoptions. 

The law of three children conferred advantages on Roman citizens, which in- 
duced them to adopt sons, and when they had got the honors or offices which they 
desired, they often turned the adopted children loose on the world again. Tacitus 
Annalium, lib. 1 5, c. 1 9) says : “ Percrehuerat etl tempestate pravissimus mos, 
quum propinquis comitixs aut sorte provinoiarum, pleriquo orbi fictis adoptionibus 
adsciserent filios. ^ ^ . 

The Romans and other nations which incorporated the civil with their munici- 
pal laws, have wisely provided against such frauds. By the Civil Law, the sanction of 
the Magistrates was essential to the validity of the adoption of an infant ; these Magis- 
trates regarding the circumstances of the pei'son proposing to adopt, and those of the 
child that he was desirous of adopting, being authorized to decide whether the adoption 
would be to the advantage of the latter. (Digest, book 1st, title 7, 0 2, c 17.) 

By the Code de Napoleon, adoptions must bo registered in the Court of 
first instance, and in the Imperial Court ; and in the latter an opportunity is 
affordec? to the relations of the person proposing to adopt a child, of shewing 
that the adoption proposed ought not to be allowed, this Court having authority 
either to confirm or to annul any adoption. 

• In our own country, although wills are revokahle, we do not allow the favorea 
title of heir to be set aside but by a will in writing, attested in the presence of 
three witnesses ; but according to the Hindoo Law, neither registration of the act of 
adaption, nor any written evidence of that act, having been completed, is essential 
^5ts validity. It' is to be lamented that an irrevocable act, which defeats the 
expectations of the relations of deceased persons, may, at any distance 
of time after it is supposed to have been done, be proved by verbal testimony. 
It would contribute much to the security of property and the happiness of 
families, df, . in a country where the religious obligation of an oath is 
f^fc^pjfti^ately so little felti and documents so readily fabricated, adoptions and all' 

required to he performed in the presence ' of some . 
. ^nd to be recorded in some Court, But although neither written; 
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ackno^vledgnle^^s, nor tlie performance of any religious ceremonies, are essential 
to tlie validity of adoption, such acknowledgments are usually given, such cere- 
monies observed, and notices given of the time when adoptions are to take place, 
in all families of distinction, such as those of zemindars or opulent Brahmins. 
Wherever those have been admitted, it behoves tliis Court to regard with extreme 
suspicion the proof offered in support of an adoption. I would say that, in no 
case, the rights of wives and daughters should be transferred to strangers or to 
more remote relations, unless the act of adoption, by which tliis transfer is effected, 
he proved by evidence free from all suspicion of fraud, and s5 consistent and* 
probable as to give no occasion for doubt of its truth. 

At the beginning of this case a striking improbability occurs, and wliich the 
appellant has endeavoured to account for by a circumstance that is attempted to 
be proved by insufficient and contradictory evidence. Dhunjee Sutputty was, 
according to one account, twenty-two, and according to another, thirty-six years 
old, when he adopted Siitroogun ; his wife was eighteen. She had given promise 
of having children^ for she had borne a daughter and another child that had died. 
Superstition was not likely to frighten a person so circumstanced into the doing 
an act by which his daughter would be disinherited, and the inheritance of any son 
or sons that he might have be divided with a stranger. 

Tlie Roman and French laws are wise in this respect : they do not permit persons 
under fifty years of age to adopt. (Hieneccius, L. 1, tit. 11, sec. 177.— Code 
Napoleon Hi). 1, tit. 8, sec. 1.) 

To get over the improbability of so young a man adopting a son, we are told 
a story of his having his nativity cast by a Brahmin from the north, who assured 
him that no male child of his would live. One should have expected that that 
Brahmin should have been produced as a witness, or some reason given by evi- 
dence for not having him before the Court, Two persons have been called as wit- 
nesses, who stated that they attended Dhunjee Sutputty upon this occasion, when 
he went to this Brahmin. One of them knew the Brahmiffs name and where he 
resided : he could have assisted in enquiring after him, and bringing him, or account- 
ing for bis absence. He lived but four days*’ journey from Dhunjee Sutputty. Those 
witnesses contradict each other. Deby Bhady, the family priest, ^says that the nati- 
vity was cast about the seventh or eighth hour of the day, in the presence of 
Lukhun Bhady, Subram Sarbtroom, Narain Sidhant, and liimself. Juggernath 
Ohuckerbutty saith, that the calculation wn.s made about three hours after sunrise 
in the presence of himself and Luckiputtyj They differ as to the time of casting 
the nativity, and as to every one persons upposed to be present at the time 
it was done. 

The passage in the defendant’s Answer in page 5, is not explained to mj^ satis- 
faction. He says, When first my father made over his property to He 

would not, in a pleading, have used those words with reference to ^n act of adoption. 
Again, All the papers relative to the talooks which during my father’s life 
'' were in the hands of Luckichurn Sutputty.” i-These words cannot mean papers 
relative to the adoption, for the main defect of hu case is that there are no' such 
papers. 

The evidence as to the signing of the petition of the respondent is contradictory. 
Two witnesses swear that she did not sign' it j three, that she did« but it does not 
appear that any of these witnesses saw more of her than her hands. But, consider 
the improbability of her voluntarily signing a petition destructive of her own rights, 
and will not the balance of evidence incline against the genuineness of this paper ? 
One of the learned Counsel admits that, if that be a false and fabricated instru- 
ment, little credit can be given to any part of the appellant’s case. I think that, 
if any important paper produced by the appellant as a genuine paper be shewn 
to be false, the Court cannot have any safe ground for deciding in favor of one 
who knowingly has produced such a fabricated paper as a. genuine instrument. 
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Sutroogiin produced totlie Court a letter purporting to have been written by a 
zemindar, as an answer to an invitation sent to that zemindar to atteiui the religi- 
ous ceremonies thought proper to be observed for the sanctioning that adoption, 
and which letter appears to have been written before these supposed ceremonies 
were performed, although he had himself fabricated that letter, and obtained the 
zemindar’s signature to it many years after the time when it purports to have been 
written. Is not this forgery equally as destruefive of the appellant’s case as that 
of the respondent’s petition ^ 

But it canftot be doubted that the' respondent was kept in a state of duresse for 
the purpose of preventing her from asserting her rights. The darogah^s answer 
to the Magistrate’s order is evasive. He wishes to satisfy the Magistrate that he 
had not been confined. He first reports the answer given to him by Luckichurn, 
wdiich answer is to a question, “ How can peons be placed on the inside of the 
house by the women’s apartment ? ” He makes Sabitra say she had not been 
‘watched by peons ; but she adds, the day after my brother brought a man from 
the Magistrate’s, there were two peons near my door.” The appellant, therefore, 
appears to me to have attempted to prevent the respondent from bringing her case 
before the Court by duresse, and to support his own by false witnesses and fabricat- 
ed xnsti'uments. 

I will not fatigue tbe Court by calling their attention to the numerous contradic- 
tions that are to be found in the evidence. I will only add that, although the Hindoo 
Law does not require that adoptions should he acknowledged in writing, it is usual, 
when persons in the situation of life of Dhunjee Butputty adopt sons, to acknow- 
ledge such adoptions in writing, to give notice to the ruling power, and to invite the 
neiglibouring zemindars and others to be present at such adoptions. It is admitted 
that there was in this case no acknowledgment in writing, and that no zemindars 
attended, or were invited to attend, the ceremony of adoption. The zemindars, it is 
said, were asked to attend the performance of the religious ceremonies ; but the time 
when it is most important for th^ prevention of fraud that those persons should 
attend, is that of the adoption, for what is then done cannot be undone by anything 
done or omitted afterwards. I think I have stated (but I am much obliged to one 
of tbe learned Judges for the suggestion if I have not), that there was no commu- 
nication of the adoption to the ruling authorities, which is a more important cir- 
cumstance than the noticing it to the zemindars or any other person. 

Their Lordships are of opinion that this appeal should be dismissed with costs ; 
and 1 hope that, if religion has not sufficient moral influence on the minds of 
Hindoos to prevent them from supporting their claims by perjury and forgery, self- 
interest will ; and when they learn that the calling perjured witnesses, or produc- 
ing forged instruments, will be visited with costs, I hope we shall have less reason 
to confplain of parties attempting to avail themselves of those wicked means of 
supporting or defending causes. 

Appeal dismissed with costs. 

# — 

The 21st May 1835. 

Sale. (bona fl.de though not strictly of a complete and final charaeter)* 

0% A^'pealfrom the Sudder Dewanny Adawlut of Bombay. 

Lalla Chooneelal Nagindas, 
versus 

. Sawaechund Namedas. , 

A deed of sale, iiongli not strictly of a complete and final character, yet if genuine and duly attested, 
may Tjb silfficient to "bind the property and to give the purchaser the right to demand a specific performance 
of the eoniraot and the execution of such further assurances as might he deemed necessary to invest him 
■with a complete title to the property. Such a deed would necessarily prevail over any intermediate attach- 
ment of the property for dehta due from the original proprietor. 
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Vatigkaii) J, — The Lords of the Coimcil are unaniinoi:tsly of opinion in this 
case that the judgment of the Sadder Adawlut should he reversed and the judgment 
of the Ziliali Court affirmed. 

It appears that the respondent, being a creditor of Selool Moleswar for 2,785 
rupees, on the 29th March 1819 obtained an order from the Zillah Court-of Kaira; 
in the nature of an attachment upon three houses situate in Oouirut, the subject 
of the present appeal ; that, on the 4<th of May 1820, he obtained a further order 
from the same Court, authorizing the sale of those houses for the purpose of satis- 
fying that debt. The usual notice was' given, requiring all persons who had any 
claims upon this property to* appear and establish them. More than a year elapsed 
after the order fjr the attachment issued, before any step was taken or claim made 
by the appellant, who, on the 17th of May 1820, presented a petition to the' Zillah 
Court, praying that the sale of the houses might be stayed, and thereupon filed his 
plaint in the same Court, insisting upon his claim to the property in question, 
as having been the bond fide purchaser of it from Selool Moles war, under a deed 
of sale executed by him to the appellant, on the Slst March 1819 ; that the' eon- 
sideration fur the purchase was a debt of 5,801 rupees due from Selool Moleswar 
to the appellant and 200 rupees paid in cash, making together the amount of 6,001 
rupees, the then fairly estimated value of the three houses ; that, being a travel- 
ling Maharajah and not an inhabitant of Oomrut, he was ignorant of the respon- 
dent’s proceedings until Jong after the attachment had issued. Upon his plaint 
being instituted in the Zillah Court, tbe respondent denied the validity of this 
deed of sale, insisting that it was not a genuine but a false and fabricated docu- 
ment, and that no witnesses attested the execution of it The case appears to 
have undergone a very full and careful investigation in the Zillah Court, wlierc 
four witnesses were examined upon oath, who, in the judgment of that Court, 
satisfactorily established the due execution of the deki 

From this decree of the Zillah Court the respondent appealed, and on the 6thi 
January 1823, the appeal was heard before the Third Judge of the Sudder Adawlut, 
when no further evidence was adduced ; but that Judge not being satisfied, upon 
the inspection of the instrument, that it was written at the time therein set forth, 
and because the appellant claimed under a deed, whereas he produced only an 
agreement, thought there was sufficient reason for submitting the appeal to the 
Full Court. The case was accordingly submitted to a Full Court on the 30tb 
January 1823,, when, without examining any witnesses, the Sudder Adawlut revers- 
ed the decree of the Zillah Court with costs, being of opinion that the deed in 
question was not so complete a document as to warrant their interference with the 
attachment, not having all the requisites of a sale. 

Upon a review of all the proceedings and of the evidence adduced in the 
different stages of the suit, from its commencement in the Zillah Court uiJtil the 
hearing of tlie present appeal, it appears that the respondent relied upon the inva- 
lidity of the instrument of sale, contending that it was not a genuine but a fabri- 
cated document ; that it was not executed when it pui'ported to bear date, and 
that if had no attesting witnesses at the time of its execution ; that it was not aii 
absolute and final deed of sale, being only a satakut or prepax'atory instrument in 
the nature of articles of agreement, intended to be followed by the execution of a' 
more formal conveyance, and therefore was in itself of no validity to pass any 
interest in the property which was the subject matter of the appeal. 

The Lords of the Council are unanimously of opinion, that there is no solid 
foundation for any of these objections. And firsti with regard to the objection, 
that it was not a genuine instrument. In the Zillah Court four several witnesses- 
were examined, all concurring in their attestation of the fact, that the instrument 
was executed by Selool Moleswar at Baroda at the time when it pw^ports to hear 
date, and under' the circumstances stated in their respective depositions ; and when 
the respondent was- invited and challenged to contradict or impeach their testimony, 
and indulged with time abundantly sufficient for the purpose, he never pro^ 
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ducetl eVGU a single witness of any description in tlxe Zillah Court to repel the 
appellant’s claim. Tfie opportunity of doing so was a second time offered to him 
when the appeal was heard by the Third Judge of the Sudder Adawlut, and again 
when the decree of the Ziliah Court was reversed by the Sudder Adawlut after a 
hearing before the Full Court. 

The Lords of the Council are therefore of (minion that the facts and circum- 
stances, as they regard the due execution of tae deed, are conclusive in favor of 
the appellant. 

As to the objection to the validity of the deed (assuming it to be genuine, and 
attested in the manner deposed to by the four several witnesses in the Zillah Court) 
founded upon the fact of its not being a complete and final deed of sale, inasmuch 
as the parties contemplated the execution of a more formal conveyance, the Lords 
of the Council are unanimously of opinion that it was sufficient to bind the pro- 
perty, and to give to the appellant the right to demand a specific performance of 
the contract, and the execution of sucli further assurances as might be deemed 
necessary to invest him with a complete legal title to the houses which were the 
subject matter of this appeal. 

Under these circuinstauces, the Lords of the Council are of opinion that the 
sentence of the Sudder Adawlut ought to be reversed and the original sentence of 
the Zillah Court affirmed without costs. 

The judgment of the Sudder Adawlut reversed without costs. 


The 22nd May 1335, 

General Belease. 

On Appeal from the Sadder Deioanny xidaivlut of Bombay. 

Malick Bapoo Meyau, 
vpvsus 

• HarbWalub Nagurdas. 

Case dismisBod, becatise the Privy Council upon the evidence considered that the general release a(‘t up 
hy the defendauta could never have been contemplated by the parties to operate as a release of all demands. 

The Vice-Ohancelloi\ — Their Lordships in this case have the coiicurreut 
judgments of two Courts below, who were much better able to appreciate the 
testimony of the witnesses than we are. The evidence of Mooteebhaee, certainly^ 
in the clearest manner shews an account to have been settled in tlie Sumvit year 
1866, He had an interest in the result of the suit, and ho takes upon himself to 
stiy that the transaction in regard to the jewels took place in respect of the 
settlement of this very account, and that they were given in part payment 
of therbalance ; but these jewels are mentioned in the bond, and the bond was 
passed in 1863, and according to his statement the ornaracuts were given twm years 
afterwards. The balance itself was not, howevei', settled till 1 866, and so far from 
it being true that the ornaments were given two years after the bond, tliat it, ap- 
pears, upon looking at that document, which is dated 1803, that it states the foot 
that, ^^as security the following gold ornaments are lodged with you after whicih 
follows a special^ description of them ; so that the documentary evidence, which can- 
not be falsified, is quite at variance with that portion of Mooteebhaee’s evidence. It 
is evident, according to the way in which he represents the case, that even wore it true 
that no direct authority was given to him in the first instance by Fiitteli Mahomed 
to settle the balance, yet that the balance, when settled, was recognized ]jy him. 

The defendants below in the original action wished to have it representt'd that 
there was a general release, and a document is produced, whicli was executed in the 
Sumvit year 1874. Now, it is remarkable that they themselves, speaking of what 
appeals, upon the face of the bond as it is called in their answer to the original 
plaint/ ^ay, The rupees 50, entered as having been paid, may have been due to 
him and paid ; we owe him nothing more. In proof of this, we had a claim on 
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“ Goverdhun Asharam, in part of which he deducted riij^es 50, and for the re- 
'' maindor he passed a bond ; and if Goverdhun^s claim was on us, why did he pass 
the bond ? ” Now, that can refer only to this instrument of 1874, which is set out 
in page 21 of the Appendix, and which appears to be anything but what is repre- 
sented by the defendants in their own answer. With respect to the fifty rupees it 
says, fifty rupees for the Fusal^of Suravit 1874, are credited in part of my de- 
mand.” The representation is, we had a claim upon him in payment of which he 
deducted 50 rupees, whereas, in the instrument, it appears that he had a large de- 
mand, 'in part payment of which he had credited 50 rupees. I make that obser- 
vation to shew that the defence must not only be false to a great extent, but false 
to the defendant’s own knowledge. 

This instrument, upon the face of it, appears to relate to some transactions as 
to the villages, and to represent the mode in which the rent should be paid. Then 
there being these 50 rupees “ credited in part of my demand,” it is said that the 
words, “ besides this there is nothing else,” which are written below the end of the 
instrument and not in any part of the body of the instrument where the transaction 
between the parties is contained, clearly shew a final settlement. It would appear 
most extraordinary that, where there was a foundation, at least, for a claim of near- 
ly 4,000 rupees, in part payment of which 50 rupees had been given, the creditor 
should, witliout anything like a consideration or any equivalent, voluntarily exe- 
cute a release of the whole. If it was a release, as they contend, it must dischai’ge 
not only the balance but the sum due in respect of the transaction upon which the 
jewels were pledged ; and if so, how did it happen that the jewels were not in the 
possession of the defendants but iu the possession of Goverdhun^Asharam ? It ap- 
pears to us that all these circumstances shew that that instrument never could have 
been taken as a release generally of all demands ; and what one of the witnesses 
says is scarcely credible, XJmrut Lai Kandas says, ''In the month of Sravana 
(October) of the year 1874 I went to Dholka, to Shree Putraee, andGoverdhun 
" Asharam had taken the village Ratiaysin on lease, and Bapoo Meyan has an 
" hereditary claim of custom (gras) upon the village of'Ranaysin. Goverdhun said, 

'' ‘ I demand 8,000 rupees ; instead of that money shall I collect the Ranaysin 
' (duty) custom.’ Shree Putraee replied, ^ The custom shall not be received*^ by 
' you in lieu of that demand.’ Then Shree Putraee settled that, on that demand, 

" instead of 50 rupees he should receive 118 maunds of grain annually.” Now, 
this statement may be true, so far as it goes to represent some conversation, in which 
there may have been a representation that 8,000 rupees were due ; but it is utterly 
absurd upon the face of it, as representing the real state of the traosaction, because, 
if there was a demand of 8,000 rupees, it is not in the least probable the parties 
should agi'ee that, instead of there being 60 impees paid, he should receive 1 80 
maunds of grain. Other witnesses have also been examined, whose evidenc"e goes 
to shew that the origin of this instrument of 1874 was in respect to the village Ra- 
liaysin ; but there is nothing to satisfy those who read the evidence that it could 
have been in the contemplation of the parties that it should operate as* a release 
of all demands. It seems a very unfair defence to be set up by the parties, and 
therefore the appeal must be dismissed with costs. 

' The 4th December 1835. 

Hindoo Law of Succession— Adopted son of Daughter haying brothers alive— 
Appointed daughter— Bought son, 

On Appeal from the Sudder Dewanny Adawlut of Madras. 

Yachereddy Chinna Bassavapa and others, 
versus . 

Yachereddy Gowdapa. 

According to Hindoo Law, a person cannot succeed as the adopted son of a daughter who has brothers 
alive, and who cannot be an appointed daughter, if she had brothers when she married. Nor can he succeed 
as claiming under a bought son, 

F 
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Mr, Baron Parhcf — This case, winch was argued before us ou Friday and Satur-» 
day last Avith much care and ability, is involved in more than an ordinary degree of 
perplexity, from the w’^ant of clearness and precision in the pleadings, and distinctness 
in the evidence adduced by the parties. VVc have given the case all the consideration 
in our power, and upon the whole we do not see sufficient reason to reverse the de- 
cision of the Sudder Dewanny Adawlut, by which the decree of the Provincial Court 
was reversed. 

The suit was instituted in the Provincial Court for the Centre Division on the 
18th of August 1817 by Bassavalingapa, to recover one-third share in certain shops at 
Wallajapetty, alleged to have been fonnurly the property of Gowdapa, of which shops 
the defendant, Ohinnapa Gowdapa, and Roodrapa, had possessed themselves, and the 
plaintiff rested his claim on the ground that Moodapa, the adopted son of the com- 
mon ancestor, Bassavalingapa, his natural son, and Tircapa, his bought son, who mar- 
ried his two daughters in succession, and wavS made joint heir to the estate, were on 
his death entitled to all the pruperty of the deceased in three equal shares ; Ghinna- 
pa the first defendant, having a right to one-third as representative of Moodapa ; 
Gowdapa, the second defendant, to another, as adopted son of Solavapa, the adopted 
son of Bassavalingapa ; and the Ihml belonging to the plaintiff himself, as the adop- 
ted son of Tircapa.* The other defendant, Roodrapa, was included not as a party 
interested, but simply as being in possession of the subject-matter of the suit. 

The plaint states that all the rest of the property had, some years after the death 
of the ancestor and about the year 1801-2, l)ccii actually Jivddod, and one share given 
to the plaintiff's mother, Ciiinnamal, and that the property in dispute was agreed^ 
between her and Cljinnapa and others to he divided, hy an instrument of agreement 
(or farigh-kutti) of the 11th February 1805 ; that the mother preferred a complaint 
to Mr. Bruce, the Collector of Bellary, in ]80G, and that, in consequence of his inter- 
ference, Cliinnapa, the first defendant, wrote a letter of the date of the 9th of August 
1800, to the agent in possession of the shop in question, desiring him to divide the 
property in it. To this plaint Cliinnapa, the first defendant, put in no answer. 
Gowdapa, the second defendant, claimed the whole property as the sole representa- 
tive of the deceased Gowdapa, and denied the title of Cliinnapa and also of Tircapa, 
under whom the plaintiff claimed. He also denied that he ever divided any part of 
the patrimonial estate, or agreed to divide that in dispute, and accounted for the 
interference of Ohinnamal and Chiuuapa with the property, by imputing to them a 
conspiracy to defraud him and the widinv, Bassavalingamal, who adopted him. 

Other subsequent pleadings took place, but in none is the lajise of time since the 
supposed causQ of action accrued insisted upon as a bar. The plaintiff died a few 
days after the institution of the suit, and his right devolved on the present appellant, 
who continued the proceedings until their termination. After much evidence had 
been given on both sides, the Proviucial Court pronounced its decree in favor of the 
plaintiff, whose title to one-third they state to be derived from Chiunamal, the 
second wife of Tircapa, to whom the orgiiial proprietor gave that third f and tliey 
add that the undivided property in all the estate was afterwards divided, except irr 
the shop in question, in which the property was still united, and they decided that the 
plaintiff was entitled to one-third of it. From this decree there wais an appeal to the 
Sudder Dewanny Adawlut, which reversed it, on the ground that the cause of action 
htid ariHeu more than twelve years before the suit commenced, which was therefore 
barred by the Madras Eegulatioti 11. 1802, Clause 4 ; and the Court intimates that, 
if this were not so, the plaintiff had no title, because Chinnamal, under whom he 
claimed, could have no share of the inheritance, as, at the time of the common 
wcestor's decease, there was an adopted son and son of the body living. This, 
appeal comes before His Majesty in Council from the decree of the latter Court, 
aHuHhe question to be now .decided is, whether that decree was wrong* 

' contended, on the. part of the appellant that it was so ; because, first, the 

objection as to the lajise of time was not taken on the pleadings, and was not 
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available to the tlefeutlaui below, iinlt3ss so taken ; anJ, ^secondly, because the 
action was really brought in time, and the right of tlie appellant was established 
by evidence. 

An endeavour was made to support the first objection by analogy to the Statute 
of Limitations, which, it is now fully settled, must be pleaded by a defendant in 
our Courts, if ho means to take advantagemf it. But the language of this Eegu*- 
lation is much stronger than that of the Statute of 2lst James I., and it prohibits 
the Courts of Adawlut from trying the merits of any suit, if the cause of action 
shall have arisen twelve years before, unless the complainant can shew, by clear 
and positive proof, that there had been an admission of the truth of the demand, 
or an application to a competent authority, within that period, and shall assign 
satisfactory reasons to the Court for not having sooner proceeded. And, adverting 
to this positive language affecting the jurisdiction itself, we think it would be 
incumbent on a plaintiff, in pleadings conducted with any degree of regularity, to 
shew, by proper allegations in his plaint, either that the cause of action did 
accrue within twelve years, or to bring himself within the other alternative stated 
in the Regulation; and it seems to us that it would be the duty of the Court to 
give judgment agcainst him, when "the cause came to a hearing, for defect of such 
allegations, unless that defect were supplied by the allegations in the pleadings 
of the opposite party. 

Bat if the appellant had really established his claim in the manner contended 
for on the argument (that is, if he had shewn that there was an agreement made 
between competent parties, either in the lifetime of the common ancestor, or 
after his death, by which he obtained a right to a third of all the property belong- 
ing to that ancestor, both that which was actually divided, and that which was 
the subject of the suit, and which was to be actually divided when the complainanib 
required it), it is by no means clear that this claim would have been barred by 
lapse of time ; for the cause of action may not be considered as having accrued 
until it was clear that a refusal had taken place on the part of the person entitled, 
or of the person in actual possession, to deliver up that third share ; and there 
seems to be little doubt that such refusal did not occur until after the 13th of 
September 1805, when Chinnapa wrote the letter to Chinnamal of that date, 
acquiecsing in her right to the third pnrt in question. 

It is, however, unnecessary to decide this point, because we are of opinion, on 
an attentive consideration of the material allegations and evidence, that the 
appellant has not made out such a case of title. 

It is very clear that the plaintiff below pould not recover against the defendants, 
whom he admits to be in possession of tlie subject matter of the suit, without 
proving his own title, however defective that of the defendants or some of them 
might be. It is equally clear that, by the Hindoo law regulating the I'ight^ af 
succession -to the property of a deceased ancestor, the appellant, even supposing 
his father's adoption by Chinnamal to have been valid, had no right whatever to 
succeed to any part of the estate. He had not as claiming from Chinnamal, 
because Chinnamal being a daughter could have no share, as there were brothers 
living, one adopted and one born at the time of her father's death. She could 
not be an appointed daughter, for she had brothers when she was married (A). 
Again, the plaintiff could have no right as claiming from Tircapa, for Tircapa was a 
bought, not an adopted, son, and as a bought son (B) he could not succeed ; and adop- 
ted he could not be (a), because Gowdapa had already another adopted son as well as 
a son born, and the fact of Tircapa’s marrying a daughter excludes the possibility 
of his being a son^ for such marriage would have been incestuous. 


(A) Menu, cap. IX., t* 127 r ,Daya Bh.aga, cap S., s.s. 2 and 4. 

(B) See tlie arguments and opinions on this subject, 2, Strange’s Hindoo Law, pp* 132 to 193. 

(a) See the opinion of Mr. Suthe rland, 2, Strange’s Hindoo Law, p. 86, and Strangers Hindoo 
Law, p. 78. ’ . ■ ^ . 
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la no way, tlierefoife, was it possLl)le that the plaiotiff could liavo any title by 
>successioii by the general Hindoo law ; and it does not appear by any averment 
in the pleadings, or any reference to Pundits, that there is any modification of the 
general law in this particular district. Accordingly, the plaintiff's right was 
put in the argument on the ground of some family arrangement, some contract 
between its members, either in the life or after the death of the ancestor, by which 
one or more of the other members of the family having the right to the property 
communicated to Tircapa, or some one under whom the plaintiff claims, a title 
which he did not before possess. Such an arrangement may have been made, and 
if proved, would have been supported ; and a case from India (b), in which a 
compromise was made by a deed, and an estate divided between persons having 
right and others having colour of right, has already been before their Lordships, 
in which the decree of the Court below was in favor of the deed, though it 
appeared probable that the party taking a benefit really had no title. But in the 
present case there is no sufficient proof of any such agreement. 

In the plaint the foundation of the plaintiffs title is stated to be that Tircapa 
was made joint heir when he was bought and given in marriage (Appendix pp. 4< 
and 14). But assuming that it was competent for the ancestor to have so dealt 
with the property and given a share to the husband of his daughter, with or 
without the consent of the co-heirs, let us see on what the proof of such disposition 
rests. That Tircapa was treated as one of the family by strangers, appears from two 
letters addressed to him by the family name ; but that he was made a co-heir and 
had a share given to him, rests upon mere hearsay. Moodapa (p. 2Sj says that he 
understood so, but he never saw Tircapa ; and Nagapa, another witness brought 
to prove that fact, and who says that Tircapa was twice made heir to Gowdajia 
(p, 31), admits, on cross-examination, that he derived his information from Muoda- 
pa and others (under none of whom does the defendant claim, and therefore their 
statements are not evidence), that fifty years ago Gowdapa promised Tircapa to 
give him his daughter in marriage, and to consider him as a son and to make him 
heir, and that he was brought to the house with the consent of Gowdapa’s adopted 
son, but that the witness was not present. The evidence of another Nagapa is 
hearsay only. The fact, therefore, of a gift by the common ancestor to Tircapa is 
‘not proved by satisfactory evidence, even if such evidence be legally admissible in 
the Native Courts, There is no doubt, indeed, that, after the death of the an- 
cestor (it would seem mauy years afterwards), a division of some part of the estate 
in the Nizam’s country did take place between Ghinnapa and Chinnamal, and by 
the account of one witness only, Bassavalingamal, the defendant Gowdapa’s mothei', 
had one share. This may have been because Chinnamal was entitled by a disposi- 
tion made by Gowdapa, and would be strong confirmation of that fact if it had 
been j/roved aliunde bj^ some legal evidence, yet the only legitimate inference to be 
derived from that decision alone is tliat the partiovS who took shares wore entitled 
in some way to those shares in those specific effects, but no more ; and the docu- 
ments, as far as they relate to the proof of title, are no evidence, except against 
Ghinnapa himself. As admissions, they do not bind or affect the interests of the 
defendant Gowdapa, for whom he is not shewn to be agent ; and Chinnapa himself 
could give no title, for, having been adopted when married, his adoption was void, 
therefore he had no title by succession, and there was no proof of any othex\ 

The, probability is that these acts were an encroachment on the rights of Bassa- 
valingamal and the defendant, she being a widow and he an infant, whether 
adopted or not at the time. 

TJpon the whole, therefore, as the plaintiff was certainly not entitled to a share 
by the general Hindoo law as of common right, and as no modification of that law 
in that particular district has been shewn to us in this case, he cannot recover the 


(1j) Kajundexam w. Goyind, Siug Beng. 
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share in question, unless he can clearly prove that he had a^itle by gift or convey- 
ance ; and the evidence is too loose and unsatisfactory to convince any one that 
such a gift or conveyance was made. We therefore think that the jugdment of the 
Sudder Dewanny Adawlut must be afErmed ; except so far as it gives to the 
appellant below (the. now respondent) the costs in both Courts. We think that, 
under the special circumstances ^f this case, such costs ought not to have been 
given, and eacli party ought to pay his own costs, both of the suit in the Court 
below and in the Sudder Adawlut, and we aflGlrm the decree so far as it is 
affirmed without costs. 


The 26th November 1836. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, 

T. Erskine, and Sir A. J ohnston. 

Onus probandi—Razeenamah— Fraud-Duress— Evidence, 

On xlppeal from the Sudder Deioanny Adawlut of Calcutta. 

Motee Lall Opudhiya. 
versus 

Juggurnath Gurg. 

* Whoro an appellant alleges that a Razeenamah was obtained from him by duress or fraud, tho omts is 
on him to prove his allegation. Mere possibility or x^i'obahility that there may have been such an origin of 
the transaction, is not sufficient to entitle a Court to set aside the Razeenamah. 

Where also an appellant complains that he had not an opportunity of giving his evidence to the Court 
below, it is for him to show that he had tendered evidence which the Court had rejected. 

Lord Brougham, — We shall not trouble the respondent upon this case. We 
are of opinion, in the first place, that the onus of proof lies clearly upon the 
appellant ; the affirmative of the question, was or not this razeenamah obtained by 
duress ? Fraud also is mixed up in this question of duress, but it is principally a 
question of dure>ss, whether or not there was a conspiracy by these persons to obtain 
from him this release, and we are of opinion (as indeed there is no occasion to ar- 
gue that appoint) that the onus lies upon the appellant to satisfy the Court here, 
as it lay upon him to satisfy the Court below, that there was such duress or fraud 
through which the razeenamah was obtained. It was not sufficient to say that 
there is a ease of doubt ; that it is not perfectly clear that the man is a free agent; 
that there may be suspicions on the conduct of the other party \ that there is a 
possibility, and that there may be ground for the conclusion that it was not his own 
act. That is not sufficient. Mere possibility, or even, to go further, probability, 
that there may have been such an origin of the transaction, is not sufficient to 
entitle the Court to set aside this razeenamah. Now we arQ of opinion that the 
evidence is not enough, that there is not sufficient to satisfy us and ought not to 
have satisfied the Court below, and, consequently, we think that the right con- 
clusion has been come to. 

The other point that has been taken is, that the question before the Court 
below, and brought by appeal before us, is, whether or not there was ground for 
further enquiry, and that the Court below did not give an opportunity to the 
parties to adduce all the evidence that they were in possession of ? Here, again, 
we are of opiuion that the proof lies upon the appellant, and that he complaining 
that he had not an opportunity of giving his evidence to the Court below, it is for 
him to shew from these proceedings, that he was ready to produce evidence and 
offered that evidence, and that the Court rejected it. Now we are of opinion that 
he has not made out . that, that he has not proved that he made that tender, and 
that the Court rejected it. On the contrary, taking the statement which we have' 
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of -what took place bej^ow, principally from that on -wliich both parties most rely, 
as well as npon the more formal and distinct account of those proceedings (namely, 
the statement of the third Judge s judgment), it rather appears that a certain 
mode of enquiry was pointed out, that a certain mode of taking the evidence was 
suggested, and that there was, I will not say, acquiescence of the parties in that, 
for it is not necessary in that case, but that there was no objection by the parties, 
and that there was no evidence tendered by them which the Court refused to hear. 
Consequently we are of opinion that upon that ground also the appellant has failed ; 
that he has not satisfied us that he tendered evidence which was rejected ; and 
that upon the whole, the trial of the question was substantially gone into, the 
only evidence which he did adduce having been examined by the Coiu't, and he 
having had the benefit of the examination. Under the circumstances of tbe case, 
while we affirm the order of the Court below upon the ground I have stated, we 
do not think that costs ought to be granted to the parties. 


The 7th December 1836. 

Present : 

Lord Bourgham, Mr. Baron Parke, Mr. Justice Bosanquet, 

T. Erskine, and Sir A. Johnston, 

Evi^enc© (Test in cases of oonjlicting)— Begistration under Section 20 Eegulatiotj' 

XXXVII, 170 S-Presumption, ^ 

Meer Usud-ooll-ah also called Shah Chaman, 
versus 

Beeby Imaman, widow of Shah Khaditn Hossain. 

There is no "better eritenon of the truth, no safer rule for investigating cases of conflicting cTidcnc'e 
where perjury and fraud must exist on the one side or the other, than to consider what facts are beyond 
disputej and to examine which of the two cases "best accords with those facts', according to the ordinary 
course of human affairs and the usual habits of life. 

The act of Registration after a proclamation under Section 2(1 Regulation SXXTII. 1793, amounts' 
to a public, open, uotoiious assertion of title on the one side, and the omission to register, unexplained 
by proof of the iR>health of the claimant, or absence in a distant countiy, or ignorance, affords an eq^uafiy 
Strong presumption of the non-existence of any title on the other. 

Mn Baron Parhe . — There Lordships are called, upon in this case to pronounce 
their opinion on a single question of fact with respect to which, however, there is a 
great' mass of documentary and parol evidence on both sides, and conflicting deci- 
sions of the Provincial and Sudder Dewanny Courts, between which we are left to 
decider’ without much assitance in investigating the truth from either. We must, 
therefore, determine for ourselves, in the best way we are able, upon the evidence, 
oral and written, which was adduced on both sides^ and which has been laid before 
us and very elaborately discussed. 

The plaintiff, the appellant, seeks by the original vsuit commenced in 1813, to 
recover from the defendant a property which he was then in possession. This cir- 
cemstance alone throws upon him the burthen of proof. He was bound to shew to 
satisfaction of tbe Court, that he had a just title to the possession. The nature 
of property is not very clearly explained, but it is certain that it had the charao 
real estate, being a part of the land revenue of a certain district originally 
gr^fed l>y the Mogul Government for religious purposes, or rather burthened with a 
mligiou^ obligation, and subject to it, to be enjoyed by the grantees for their own 
^ /^his property is denominated a muddud-mash. It had been undoubtedly 
^ual p()ssession of those under whom the defendant claimed, and of the de- 
prior to and since the year 1761 down to the commencement , of the 
suitr j The plaintiff deduced po title to himself by proof of any conveyance from the 
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origiDal grantees of tlie Moguls, or from any of the persons wiio had been in posses- 
sion ; ho was obliged therefore to claim on the ground that the possession of the de- 
fendant and her predecessors was legally his own, and that the persons in the actual 
occupation or receipt of the profits were his agents, and received them on his account. 
The single question of fact was, in effect, the only question in the cause, and the plain- 
tiff was bound to prove the affirmatiive. The course which he took for this purpose 
was, in the first instance, to prove by several witnesses payments of money by Meer 
Gholam Kullendar, who was in possession prior, to and about 1760 ; and by Beeby Ze- 
Biit, who subsequently occupied. Those made by her w''efe stated to have been in 
1776 or 1777, on the occasion of the plaintiff’s marriage, also in 1793 and 1802, and 
such payments in all amounted to between ten and eleven thousand rupees. He al- 
so gave evidence of the expenses of the plaintiff’s marriage having been defrayed out 
of the revenue, and that the ceremony was performed in 1777, w^hen he acted as 
Malik or owner ; and the like on the occasion of the marriage of a son (whether 
the same or a different one is left uncertain) in 1793 and 1812. One witness spoke 
to an act of ownership in the plaintiff' or his father in 1783, Beeby Zenut having re- 
stored, by his order, the witness’s father to a house from which be had been removed ; 
and several others deposed to declarations of Meer Gholam Kullendar and of Beeby 
Zenut on different occasions, and particularly in 1776 and 1777, and even by Shah 
Kbadirn Hoossain in 1812, that the plaintiff W'as the real owner of the mash, and the 
case was then closed. But in a subsequent stage, and a very short time before the 
judgment was given, the plaintiff gave more parol evidence, and produced three let- 
ters appearing to be under the seal of Beeby Zenut, each recognizing the plaintiff’s 
title and that of his father, and he exhibited six copies of papers frqm the Court of 
Biiaugulpore, one of which purports to be a deed of reliuquishment from Beeby 
Boodhun to Beeby Zenut in 1767, a durkhast or petition from Beeby Zenut for the 
management, dftted in 1762, and a grant of rhe managment accordingly. The last, 
if genuine, and duly proved, would have been, decisive in the plaintiff’s 
favor; but these six documents were considered by the Sudder Court as 
forgeries, and upon that assumption the decree of the Court was founded. A 
great suspicion undoubtedly attaches to them. But it is not necessary to 
discuss the question whether there was sufficient proof that they were actually 
forged, because, at all events, the copies were inadmissible, for there was no evidence^ 
of a search for the originals. These six papers must therefore be altogether dismissed 
from tiie case for that reason, and it must rest, on the part of the plaintiff', on the 
other documents and the oral testimony. 

On the other hand, the defendant called many witnesses to prove that she and 
those under wliom she claimed, acted and were always treated as the owners of the 
mash, that the plaintiff and his ancestors were never supposed to be so, and several 
deeds were put in, proving a dealing with the property from a very early j^eriod. 
There were two mortgages from Meer Gholam Kullendar in 3756 and 1761, shew- 
ing tljat he was then acting as owner. In 3765 Beeby Boodhun mortgaged the pro- 
perty. A deed was then put in of the date of 1768,’ dividing the- whole between: 
Beeby Zenut, to whom eight shares were assigned, and Beeby Noorun, who took seven. 
That both were subsequently in possession was proved by their joining in a lease 
in 1775, and by one leasing in 1782 her seven shares, and the other mortgaging 
her eight shares in 1783. This possession of both is shewn by perwannas to have 
continued in 1786, and is said to be an absolute possession and there is parol 
evidence on the cross examination of the plaintiff’s witness, Mahto, and the exami- 
ation of the , defendant’s witness, Bux, that both were at one time in possession, for 
tlie latter mentions that there were twm catch eiTies. ' A conveyance was then 
proved' of Beeby Noorun’s share to Beeby Zenut in 1789 ; after which, in 1791 and 
1793, the latter leases as sole owner, and conveys the whole, in 1796, to Shah 
Khadim Hoossain, her nephew, of whose actual possession in 3794 parol evidence 
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was given; and four leases, two of the subsequent dates of 1799, 1800, and two of 
1805, were produced, all purporting to be made by Shah Hoossaiu alone, and prov- 
ing that he acted as owner from that time. 

From this outline of the defendant's case, so far as I have stated, and without 
adverting to two important facts, which I shall afterwardvS notice, it appears that a 
title is deduced from Beeby Boodhim to the defendant, and confirmed by regular 
acts of ownership exactly corresponding with the documentary title. On contrast- 
ing this case with the plaintiffs, several observations occur in favor of its truth. 
So far, indeed, as relates to the acts of ownership of Beeby Zenut, it is not absolute- 
ly inconsistent with the plaintiffs case, which admits her to be in possession, and 
being so, she might deal with the estate by leasing and mortgaging it as her own : 
but the acts of ownership of Beeby Boodhun and Beeby Noorun are altogether 
inconsistent, and cannot be explained upon the plaintiffs hypothesis, and they are 
very distinctly and satisfactorily proved. Again, the admissions of title sworn to 
as having been made by Meer Gholam Kullendar and Beeby Zenut and Shah 
Khadim Hoossain or Borge, are wholly at variance with their solemn acts ; for these 
declarations are said to have been made about the very times that these persons 
were actually conveying the property as their own, and it is impossible to suppose 
that, when they Avere acting as owners, and in their own right, they should be 
admitting to witnesses that they had no right at all. Much greater credence is to 
be given to their acts than to theii alleged words, which are so easily mistaken or 
misrepresented. As to the proof of payments, their amount is small compared to 
the actual revenue : and it may be true that, considering the connection of the fami- 
lies (for the plamtiff married Beeby Zenut's niece), money has been occasionally 
sent as an act of bounty and the expenses of the marriage of the plaintiff may 
also have been defrayed, in part or in all, by her. But if the proceeds of the mash 
had really belonged to, and been remitted to the plaintiff down to the commence- 
ment of the suit, which the plaintiff alleges, whatever difficulty there might liave 
been to have proved such payments at a more remote period, there certainly would 
have beeiA none in giving abundant evidence, in recent times, by numerous living 
witnesses ; but the proof, instead of grooving stronger, becomes weaker the nearer 
we approach to the present period, and no remittances wliatever are shown to 
have occurred since 1802, 

The restoration of the witness Mahto's father in 1783 by Beeby Zenut, at 
the request of the plaintiff’s father, may have a foundation in truth, withcRit 
leading to the inference that the father was the malik ; and it is to be observed 
that it is at variance with a fact asserted by other Avitnosses of the plaintiff, 
namely, that in 1776, seven years before, the plaintiff himself was the owner of 
the property. 

F proceed to the written evidence. The tlii'ee letters alleged to be from Beeby 
Zenut are open to much observation : they Avere brought foiAvard late in the case, 
after the plaintiff’s vakeels had closed their cause, the last of them on the very 
day of the decree, when the opposite party had no opportunity to contest their 
genuineness, and that was not proved, except by the similarity of the impression 
of the seal with that of a seal produced by the defendant* 

The first of these letters, which, according to the testimony of a witness named 
Galam Hoossain, was written in 1798, is addressed to Mahomed Meer as the malik, 
whereas it is proved by several of the plaintiff‘’s witnesses that the plamtiff himself 
filled that character in 1776. The second, dated 1797, might, if true, have been 
confirmed by the production of the account therein referred to ; and if it had been 
really written by Beeby Zenut to the plaintiff, it is singular that, after the strong 
entreaties it contains that the plaintiff would come over on account of her age, 
infirmity, ^ and failure of sight, he should have permitted her still to continue his 
agent tUl her death, which happened nine years afterwards. 
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The third loiter is open to no observcation peculiarly belpngiug to it, hut all are 
very inconsistent witli the solemn acts, leases, and mortgages, proved on the other 
side on corresponding dates, a lease in 17(35 by Beeby Boodbun, in 1793 by JBeeby 
Zenut, and a conveyance by the latter in 1796 to Shah Khadim Hoossain of all his 
estate. 

We should therelore feel little difSculty in deciding on which side the truth 
lay, if we had nothing else to guide our judgment than the [comparison of these 
conflicting acts and declarations, parol and written, on one side and on the other ; 
but we are not thus confined There are some other facts which are established 
beyond all possibility of doubt, and there is no better criterion of the truth, no safety 
rule for investigating cases of conflicting evidence, where perjury and fraud 
exist on the one side or the other, than to consider what facts are beyond dispute, 
and to examine which of the two cases best accords with those facts, according to 
the ordinary course of human affairs and the usual habits of life. 

Now, there were two facts most distinctly establish|^. The first was, that 
in pursuance of a notice given according to Regulation XXXVII. 1793, Section 
20, Shah Khadim Hoossain in 1797 entered his claim in the public - records as the 
owner of this masli, deriving his title by grant or tumleek-namah from Beeby 
Zenut, dated in 1796, and no proof was given on the part of the plaintiff that he 
ever was, or claimed to be, registered as the owner. The second fact was that, al- 
though the plaintilf’s case proceeded on the ground that Beeby Zenut and Shah 
Khadim Hoossain were in possession as his agents, and accounted to him for the 
profits, yet he produced no single account-current or duftar for any part of the 
time. These two facts, then, being undoubted, we have to consider whether the case' 
on the part of the plaintiff can be reasonably reconciled with them. If that case 
were true, is it likely that the claimant, who lived fifty or sixty miles from Patna, 
would have abstained to bring forward his claim on so important an occasion as 
that which occurred, when the Government called upon all persons having title to 
property of this description to appear and enter it on public Registers, in order to 
prevent its being forfeited to the (Sovernpiont ? This fact is most important, not 
because the Registers themselves are at all of the nature of conclusive evidence of 
title (for the Regulations provide against that), but because this act of registration 
after a proclamation amounts to a public, open, and notorious assertion of title on 
the one side, and the omission to register, unexplained by proof of the ill health of 
the claimant, or absence in a distant country, or ignorance, afford an equally strong 
presumption of the non-existence of any title on the other. Again, if the plain- 
tiff was for near fift}’^ years the owner, having either the whole of the mash or the 
surplus of its revenues, after satisfying the supposed religious purposes for which it 
was given, is it to be believed that he would not have had a regular annual account, 
at all events some occasional statement, from his agents, of the receipts and disburse- 
ments ? and we have the means of knowing, from the assistance we receive at this 
Board from persons conversant with- the subject, that the natives are particularly 
exact in keeping written accounts. , ^ ^ * 

Tor these reasons, we are of opinion that the weight of evidence is in fayor 
of the defendant, and that the claimant has by no means satisfied the exigency of 
tlie law, which throws on him the burthen of proof. We therefore affirm the decree 
of the Sudder Dewanny Adawlut, and we are of opinion that it must be affirmed 
with costs. 

Lord Brougham , — ^Bid the appellant sue in formd paujperis ? 

Hr, Miller .' — -I am not aware, my Lord. 

Judgment affiimed with costs, 


o 
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The ]7tli December 1S3G. 

FrcseAii : 

Lord Brougham, Sir L. Sbaclwell, Mr Justice Bosaiiquct, T. Erskine, and 

Sir A. Johnston. 

Evidence— Production of Aepount Books. 

Sorab-jee Vacha Gan da, 
versus 

Koonwur-jee Manik-jee. 

Ono party, by morely prorlueing his own boobs of account, cannot bind tbe otbor. 

Sir L. Shadioell . — On the 6th of Apinl 1813, Koonwur-jeo Manik-jee, the 
roRpontleiit in tliis appeal, brought his plaint in tlio Zillah Court of Surai. against 
MuTi-jee Bhaee and the respondent Sorab-jee, alleging that they liad dealing’s with 
him, tha.t their account.-’furrent was regularly adjusted by their gomastahs up to 
1860, and that ou the 9th Poos-sood 1802 there was a balance in the respondent^H 
favor of rupees 7,132-1-60. His claim against the defendants was for that sum 
principal and interest, equal in tlie whole to rupees 1 3,689-0-75 ; from which he 
deducted rupees 2,125 principal, and 2,070-3-6 interest, making 4,195-3-6, on the 
acceptance of Hormuz-jee Bheern-jee, who, it was alleged, had not paid the plain- 
tiff a rea, leaving a balance against the defendants of rupees 9,043-1-69. The 
defendants answered >separately. The appellant denied having settled accounts 
with the plaintiff’s gomastah. 

In support of his case the respondent produced an extract from his own’ 
accounts. Two letters were also piit in evidence and some witnesses were examined. 
"J'he inference from the letters rather was, tliat there had been separate trausaclions 
between tlie respondent and tbe appellant ; but there was no evidence to shew that 
the appellant was privy to the respondents accounts. The Zillah Court, however, on 
the 24th of May 1815, decreed that .the defendant should pay to the plaintiff the 
sum of rupees 7,1 32-1 -60 according to the dufters of the plaintiff. 

The respondent, on the 17th of October 1815, brought another plaint in the 
Zillah Court against Mun-jee Bhaee and tbe appellant, to recover the 2,125 rupees 
and' interest, and on the 26th of March 1817, the Court decreed that the defendants 
should pay to the respondent the 2,125 rupees and interest. The only evidence in 
that suit was, that the 2,125 rupees had not been paid to the plaintiff* : no additional 
evidence was offered to shew that the defendants could be bound by the plaintiff’s 
accounts., 

The respondent appealed to the Provincial Court against the decree of the 24th 
of May ] 81 5, because intere.st had not been allowed him on the sum recovered, and 
the Provincial Court, on the 10th November 1815, decreed the appellant and Mun- 
jee Bhaee to pay the interest which had been disallowed by the Zillah Court, and 
\he costs of the appeal. 

The appellant appealed to the Provincial Court from the decree of the 24th of 
May J 815, but ou the 23rd of July 1816 the Provincial Court affirmed the decree. 

The appellant also appealed to the Provincial Court from the decree of the 
“26th of March 1817, but on the 14th of April 1818 the Provincial Court affirmed it. 

'Upon three distinct appeals to the Court of Sudder Dewanny Adawlut, in two 
oh which Sorab-jee was sole appellant, and in the third he and Mun-jee Bhaee werO 
joint appellants from the three decrees of the Provincial Court, those decrees were 
affirmed with costs by three decrees, two of the 25th of March 1818, and one of 
the 12th of May 1819, 

/ The appellant, Sorab-jee, has presented his appeal to His Majesty in Council 
against those decrees of' the Sudder Dewanny Adawlut. It is observable that, if 
the first decree of the Zillah Court were right, its second decree might he right 
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also ; for the claim for the sum of 2,125 rupees and interest rested on the same 
ground as the claim by the first plaint, and if those decrees A^’■ere right, the decree 
of the Provincial Court upon the appeal of Koonwur-jee Manik-jee for the interest 
disallowed by the Zillali Court, might be right ; but if the decree of the Zillah 
Court upon the first plaint were wrong, then that plaint, as well as the *plaint in 
the vsecond suit in the ZiUah Court and the appeal of Koonwur-jee Manik-jee 
to the Provincial Court, should have been dismissed with costs. 

No evidence was bi'ought before the Provincial Court or the Court of Sudder 
Dewauny Adawlut, which was not before the Zillah Court, so that the decrees can 
only be supported, by holding that one party, by merely producing his own books 
of account, can bind the other. But such a proposition is utterly untenable ; and 
the result is, that all the eight decrees are wrong ; that the three decrees of the 
Sudder Dewanny Adawlut Court complained of must he reversed as to the appel- 
lant, but without costs ; and not only must the decrees of the Provincial and Zillah 
Courts be reversed, so far as they direct the appellant Sorah-jee to pay principal, 
interest, or costs, but the two original plaints in the Zillah Court, and the respon- 
dent's appeal to the Provincial Court, must, as against the appellant Sorab-jee, be 
dismissed with costs. 


The 8th February 1837. 

Present : 

Lord Brougham, Mr, Baron Parke, Mr. Justice Vaughan, T. Erskine, Sir E. Hyde East, 

and Sh A, Johnston. 

Limitation (Section 13 Regulation I. 1800, Bombay Oode)--Offer of Compromise 
—Residence of Defendant m Eoreign Territory. 

On Appeal from the Sudder Dewanny Adaiulut at Bombay, 
Bliaee-Chund and Koosal-Chund, 
versus 

Purtab Chund. 

The offer of a specific sum of money by Tray of compromise, in no way involving an admission of the 
justice of llie plaintiff’s demand further than what may be inferred from the offer of any compromise (an 
inference which is never permitted), cannot bring the plaintiff Tvithin the exceptions in Section 13 Regulation 
I of 1800 of the Bombay Code, under which a suit is barred by limitation if not brought within 12 years 
from accrual (ff cause of action. 

The d'efendant’s residence beyond the limits of the E. I. Co.’s Courts is not a good and sufficient cause 
within the meaning of the same exceptions, to excuse the plaintiff’s delay in suing beydnd]the 12 years. 

Right Hon'ble T, This was an appeal from a decree of the Sudder 

Dewauny Adawlut at Bombay, which formed the last of a series of proceedings in 
the Court of that Province upon the question now pending for the final decision of 
His Majesty in Council 

The first of these proceedings was a complaint filed in the Zillah Court at Su-* 
rat in the year 1819, against Roop Chund, since deceased, by the present respondent 
Purtab Chund, suing in fovond pauperis, in which he claimed, as heir of his late 
uncle Pana Chund, deceased, the sum of 8,477 sicca rupees, and an equal amount of 
interest upon a note-of-hand, alleged to have been given by Roop Chund, in the 
year 1792, to Koorum Chund, the partner of the respondent's uncle, Pana Chund, 
to secure the amount of the balance then due from Roop Chund to the partnership. 
After severa*! intermediate proceedings in the Zillah Court and in the Sudder Adaw- 
lut, which it is not necessary to particularize (during whicli the defendant Roop- 
Chuiid died, and the present appellants intervened, and were admitted to defend 
the suit), the cause came on before the Zillah Court for final hearing on the 14tli 
of February 1823. The defence set up during these proceedings by Roop Chund, 
and afterwards by liia heirs, was, firsts that Roop Chund never owed anything to 
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Pana Chund or Kooruni^CliunJ. Secondly^ that the note prod nerd liad hooii 
dulontly ohtainod from the widow of Koorum Chnnd by iheplaintitl’ who had no legal 
interest therein or right to sue thereon. Thirdly^ that the supposed cause of action 
had arisen more than twelve years bcfoi’e the commencement of the suit, and was, 
therefore, barred by the Regulations of the Company. 

In reply to the frst defence, the plaintiff relied. upon the production of the 
books of uccmint and the note. In reply to the second defence, it was stated that, 
after the death of Koorum Chund, and the respondent's uncle, Pana Chund, he, tlie 
jdaintiff* came to a settlement of the partnership accounts with the widow of Koo* 
rum Cluuicl, who, having received from him her dues, gave him a deed of release, 
whereupon he took possession of the dvfier and the note as having the exclusive 
right to them. In reply to the third defence, he relied upon the fact that the note 
was executed at Poonah, where Roop Clnmd resided, and that he had never been 
at Surat since, until just before the conjinenccment of^tliesuit ; and further, that 
Roop Chund on his arrival from Poonah in 1819, had admitted the justice of his 
claim, and liad oflored to pay a sum of money b 3 ^ way of compromise. 

The widow of Koorum Chund was examined upon interrogatories exhibited 
by the direction of tlio Court, and stated in substance that the note had no refer- 
ence to any partnership concern between -Koorum Chund and the plaintiff‘'s uncle, 
Pana Chund, but w’us given for money due to her husband alone, and that the 
release w^as executed by her without reading it, and was intended to relate only to 
charities and other like expenses. That at the time she executed it, she did not give 
the note to the plaintiff, hut that he stole it, together with her books and papers. 

The Zillah Court, upon consideration of the whole case, was of opinion that 
the evidence of Koorum Chuud’s widow was fatal to the plaintiffls claim, and also 
that the plaintiff had not shown in proof why the Statute of Limitations of twelve 
years should not hear upon his case, ari^l, therefore, passed judgment against the 
plaintiff, and decreed tliat onc-half of the fees of the defendant’s vakeel should 
be recovered from the defendant, and the remainder from any pi-operty that might 
be found to belong to the plaintiff, and the fees of the plaintiffs vakeel should also 
bo recovered from any property found to belong to the plaintiff. The cause was 
carried back by appeal to the Sudder Adawlut, before which fresh evidence was 
taken, relative to the several questions raised before the Zillah Court, and on the 
3rd of June 1823, the Second Judge, before whom the cause was heard, recorded 
his view . of the case, delivering his opinion, for the reasons therein stated, that 
the decisiou of the Zillah Judge should be reversed, and the amount of the note 
with interest and costs in both Courts should be aw^arded to the plaintiff below 
and their appellants, and referred the case for the consideration of the full Court. 
And afterwards, on the 26th of the same month, the rest of the Court, after con- 
sideilrig the documents and proceedings, concurred generally in the view taken by 
tlie Second Judge, and determined to reverse the decree passed by the Zillah Court 
at Surat, and decreed that the sum of 6,064 sicca rupees 3 annavS be paid to the 
appellant by the heirs of Roop Chund,* with full costs in both Courts. 

Against this decree the i^i'csent appeal has been lodged, and the case was 
argued before this Board on the 7th of December last, when the Counsel for the 
appellants insisted— that the respondent had made out no right of action 
,agaipst Roop Chund or his heirs ; secondly, as the supposed cause of action 
bfid'arjsen beyond the jurisdiction of the Court at Surat, and as the defendant 
: ROqp Chund was not resident within it as a fixed inhabitant, hut had only come 
to Sumt for a temporary purpose, tlie Zillah Court had no jurisdiction in the case j 
m^ lhiTdl% that the plaintift s right of action, if it ever existed, had been barred by 
:theiflapse of time,' 

. ; ' -Ibeir Loi*dslxips* intimated their opinion in the course of the argument, that 
the^plabtiff s titlb to sue, unless he had been barred by the lapse of time, was snfti- 
ciently eslaldished liy the, evidence, and that as the heirs of Roop Chund had inter- 
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veiiGcl in tlio suit, aud there was no evidence that they were resident at Sarat 
where Ronp C'hund had formerly lived, no objection could be raised by them to the 
jurisdiction, especially as no such point was made by them in either of the Courts 
abroad, whore iiie fact could have been easily ascertained It is, therefore, unneces- 
snry to say any thing now upon those points, and the less so because their Lord- 
vships are of opinion that upon the ^third objection the decree of the Sudder Adaw- 
Int must be reversed, aud the plaintiff’s suit dismissed. That objection was founded 
upon the first Regulation of the Governor of Eombay, confirmed in Council in 
August 1800, for the institution of a Court of JiTstice in Surat. 

By the 13th Article of that Eegulation, the Judge of that Court is i^rohibited 
hearing, trying, or determining the merits of any suit whatever, against any person 
or persons, if tlje cause of action shall have arisen twelve years before any suit shall 
have been commenced on account of it, unless the complainant can show by clear and 
positive proof that he had demanded the money or matter in question, and that the 
defendant had admitted the truth of the demand, or promised to pay the money, or 
that he directly preferred his claim within that period for the matter in dispute, 
to a Court of competent jurisdiction, to try the demand, and assign satisfactory 
reason to the Court why he did not proceed in the suit, or that either from 
minority or some other good and sufficient cause, he had been precluded from 
obtaining redress. In’this case the cause of action arose twenty-seven years be- 
fore any suit was commenced. Unless, therefore, the respondent can bring him- 
self within one of the exceptions to this prohibition, the dismissal of the complaint 
by the Zillah Court of Surat must he held to have been right, and the decree of the 
Sucldcr Adawlut erroneous. The respondent contended, and the Sudder Adawlut 
decided, that the case was broyght within two of the exceptions— that the 
defendant had admitted the truth of the demand ; and secondly, that the 
plaintiff was prevented by the defendant s continued residence at Poonah, where 
the note was given, from procuring a settlement of the bond, and that he had 
thereby shown that by a good and sufficient cause he had been, precluded from 
obtaining redress. 

The evidence upon which the supposed admission by Roop Chiind of the 
truth of the plaintiff’s demand rests, is to be found in the depositions of Koosul 
Chund, Tarar^Chund, and of Wugt Cluind, Joy Chund, taken before the Sudder 
Adawlut, and printed in the 23rd and 2-ttli pages of the Appendix D, But when 
this evidence is examined, it will be found to amount to no more than an offer of 
a specific sum of money by wny of compromise, in no way involving an admission 
of the justice of the plaintiffs demand further than what may be inferred from 
the offer of any compromise, an inference which is never permitted, and which in 
this case would be most unfair, when the action was commenced while the defend- 
ant was absent for a temporary purpose from bis usual place of business, to 
whicli he was anxious to return. Their Lordships, therefore, are of opinion 
tliat the facts stated by those witnesses ought not to be taken as’ proof of _ 
any admission by the defendant of the truth of the plaintiffs demand,, so as to 
take the case out of the prohibitory Clause of the J3th Article of the Regulation. 
The only other ground upon which the plaintiff seeks to be exempted from the effect 
^of the prohibtion is the continued residence of the defendant at Poonah. But no 
evidence is to be found in any of the proceedings to show that the plaintiff might 
not, by adopting proper stejis, have obtained redress in the Mahratta Courts at 
Poonah. It was stated, indeed, in the course of the ai'gument, that it was useless for 
a poor man to commence any proceedings against a wealthy o|)ponent in the 
Peishwa’s Court j but their Lordships cannot, in the absence of all proof, judicially 
assume this as a fact. It Avas also urged that the decision of the Sudder Adawlut 
might be taken as evidence of tbe opinion of the Judges of that Court, who must 
be presumed to know bow justice was administered in the Native Courts, that the 
plaintiff could not have piocitred redress there if he had attempted it. But the Second^ 
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Judge who alone any reasons for the decree, does not assign this as the 

reason why the plaintili was prevented obtaining an earlier settlement of the bond at 
Poonah, and we have upon this fact the opinion of the Zillab Judge the other 
way. Their Lordships, therefore, are of opininon that they ought not to adopt 
these vague surmises as a substitute for the clear and positive proof required by 
the Regulation in question. ^ 

If their Lordships had found that, by a train of decisions in the Courts abroad, 
the residence of the defendant beyond the limits of jurisdiction of the Company’s 
Courts had been considered a good mid sufficient excuse for the complainnat’s delay 
beyond the twelve years, they wmuld have considered themselves bound by a prac- 
tice upon which the plaintiff might have been fairly presumed to have relied, and 
the case was allowed to stand over for the purpose of enabling the Counsel of the 
respondent to produce any such decisions, but none can be found. In the absence, 
therefore, of proof and authority, their Lordships can find no principle on which 
they can determine that the residence of Roop Chund at Poonah afforded such an 
obstacle to the plaintiff’s obtaining earlier redress, as to exempt him from the effect 
of the prohibition under discussion. The learned Counsel for the respondent re- 
lied very much upon a decision in this country, in the case of Williams vs Jones, 
13 East, R. 439. But the point argued and decided in that case was essentially 
difierent from the question now under discussion. In that case, the plaintiff’s 
claim was clearly brought within the express exception of the Statute, but it 
was contended that his right of action was gone, because by the adoption of the 
Statute of Limitations in India, where the contract was made, his remedy had been 
barred there by the lapse of time, and the decision of the Court proceeded upon 
the ground that as before the Statute of Limitations the plaintiff’s right of action 
in this country had no limit, and as the circumstances of the case exempted it 
from the operation of that Statute, his remedy could only be barred by the extiii- 
gnishment of his right : and as the adoption of the Statute of Limitations in 
India could only bar his remedy there, but did not extinguish his light, his remedy 
in this country remained unimpaired. 

Here the only qae*stion is, whether the plaintiff’s case brings him within tho 
exceptions; namely, whether he has shown, by clear and positive proof that either 
from minority, or other good and sufficient cause, he had been precluded from ob- 
taining redress. 

Their Lordships are of opinion that no such case has been made out, and 
will, therefore, recommend His Majesty to allow this appeal, to reverse the decree 
of the Budder Adawlut, and to affirm the sentence of the Zillah Court. 


The 8th February 1 837. 

Present : 

Lord Brougham, Mr. Baron Parke, Sir J. Nicholl, T. Erskine, Sir E. Hyde East, 

and Sir A. Johnston. 

Costa. 

On Appecd from the Sudder Deioanny Adawlut of Bombay, 

Madho Row Chinto Punt Golay, 
versus 

Bhookun-Las Boolaki-Das. 

Appeal by defendant against whom the suit was decreed in the Court of first in.stanco, which decree 
was affirmed on appeal by the Sudder Adawlut. The Privy Council held that the plaintifi' had not made 
out hia case below, and reversed the judgment, but awarded to the defendant costs in tho first Ooiui: only, 
and- not either of the Appellate Coui'ta, on the ground that the plaintiff, as respondent, was deiendiug 
ffih judgment. 

! Lord, BroMgham.—'^nws. Lordships are of opinion that the plaintiff has 
not made out his case beloWj and that .the judgment must he reversed, there 
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no sufficient evidence to fix tke defendant with the in question ; and 
cousequenUy the jiulgmcut in the first case, and the judgment in the second in- 
stance upon the appeal prosecuted to the Sadder Adawliit, must be reversed. It 
will also follow that the costs in both must be refunded if paid by the present. ‘ 
appellant. 

i/r. Baron Parke,— They will, be reversed of course without the costs of the 
proceedings here. 

Lord Brougham,— if there is any part not paid, they must be paid ; if 
leave to appeal was given upon security, there will be no costs to be paid ; but 
then the question will arise, whether the appellant, the defendant in the Court 
below in the first instance, and the appellant in the appeal here, ought not to 
have his costs 1 Now, he ought to have no costs of the appeal, but he ought to have 
his costs in the first Court, where he ought to .have prevailed ; he ought to have 
Ills costs in the original Court, where ‘ there ought to have* been a non-suit, or a 
verdict for the defendant. 

Mr, Baron Parke. — There is no ground whatever for the judgment, except 
the observation of Mr. Lloyd, that they ought to have cross-examined the witness ; 
but if you look at the evidence, it is clear lie knows nothing about it. 

Lord Brougham. — If you look at the bottom of page 10 , and take the pas- 
sage, that he was a gomastah,” and separate it from what goes before and after, 
you would have some case ; but the top of the next page shews he knows nothing 
about it. 

Mr. Sergeant Spankie. — ^Yes, my lord, that was my case ; and I thought my 
learned friend Mr. Lloyd knew better what an examination in the Examiners' 
Office was, than to talk of cross-examining. 

Mr. Biuron Parke.* — No inference is to be drawn from not putting questions 
on cross-examination. 

Mr. Sergeant Spankie. — It is shooting in the dark. We ought to send out 
some people to instruct the agents there. 

Lord Brougham. — The costs are considerable ; one cannot help feeling that 
a single question put by you might have given the case an exceedingly different 
appearance if that account had been brought home to Chinto Punt. 

Mr. Justice Bosanquet — If Gopal had said he had communicated the re- 
ceipt of the money, there would have been an end of it. 

Mr. Baron Parke. — They seem to have* proceeded upon the assumption that 
the account was sent, which is quite incorrect. 

Lord Brougham. — ^They should have done what Mr. Baron Parke has said ; 
but there is the report of the bankers, that he delivered in the account to Chinto 
Punt, that is stated in the judgment, but that is only to be found in the i:pport 
of the bankers. 

Mr. Miller. — Novvhei'e else. 

Lord Brougham. — It is intended to get rid of the statement that he lived in, 
i the house. 

Mr. Sergeant Spankie. — Yes. 

Lord Brougham. — We reverse the judgment without cost ; but any costs 
paid below by the appellant to the respondent to be refunded, and the costs of the 
appellant in the Court of first instance to be paid by the respondent, but no costs 
to be in the Court in which the present appellant was the appellant, and the present 
respondent was respondent, because the respondent was defending the judgment. 

Mr. Sergeant Spankie. — The costs to be refunded in the first Court, but none 
in tbe second. 

Mr. Brougham. — But the present appellant's costs in the first Court to be 
paid by the present respondent. 

- The Right Hon'hle T. Evskine. — The costs in the Zillah Court to be paid to 
the appellant, but no costs in the Sudder Dewanny, 
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The 10th February 1837. 

Present : 

Mi\ Justice Brougham^ Mr. Baron Parke, Mr. Justice Bosanquet, T, Erskine, Sir 
E. Hyde East, and Sir A. Johnston. 

Appeal to Privy Council— Consolidation of suits. 

On A fiscal from the Sudder Deivanny Adaivhit in Calc-idtcL 
Moofti Mohunimud Ubdoolah and anotlieiv 
versus 

Baboo Mootechund. 

UpOE the construction of the Statute 21 Geo. Ill c. 70 s. 21, it was hold that two suits (each for 
less than 50,000 rupees, but both for more than that amount), in which separate judgments wore given, 
could not he consolidated for the purpose of permitting an appeal to the Privy Council, each judgment, 
when pronounced, having been final and conclusive. 

Mr. Miller. — My Lords: this is a petition of appeal from Bengal With 
respect to the form of this petition, there is an arrangement between the parties, in 
consequence of which it comes before your Lordsliips now in this form. This peti- 
tion prays that His Majesty in Council will be pleased to take their said appeal 
in tlie said two causes into your most gracious consideration.’" 

Right Hon'ble T. Ershine. — Are there two causes? 

Mr. Miller- — Yes, my Lord. 

Mr. Justice Bosanquet. — We understand that the appellant in one case is Mo- 
hummud Uhdoollah. 

M'r. Miller. — Mohummud Ubdoollah and Moofti Mohummud Ismael 

Right Hoiihle T. Ershine. — There is a cross-appeal 

Mr. Miller. — No ; the petitioners arc the appellants in’ the consolidated cause. 

Mr. SerjekLnt Spanhie. — There were two causes below. Ther^'Vas one defend- 
ant in one, and three defendants in the other. 

Mr, Baron Parke, — Are you agreed ? 

Mr. Serjeant Spankie. — As to that fact. 

Mr. Baron Parke. — But not as to the result ? 

Mn Serjeant Spankie. — No, my Lord. 

Mr, Bamn Parke. — There are two different cases. 

Mr. Miller. — Which were consolidated in India. 

Mr. Baron Parke — What were those two different cases ? 

Right Hon'ble T. Ershine. — It appears to be an appeal by Moofti Mohuuinual 
TJbdoollah against Baboo Mootechund, and it appears to be an appeal by Muote- 
chund against Ubdoollah ; that appears to be a cross-appeal 

Mr. Miller. — It does appear so. 

Mq\ Baron Parke. — Where are these from ? 

Mr. Miller. — From Bengal The petition prays that the same may be de- 
clared consolidated, and heard together as one appeal, and that your order of sum- 
mons may be issued to the said respondent to appear and put in hivS answer thereto, 
and that service thereof upon his agents may be deemed good service, and that an 
early day may be appointed for hearing the said appeal, and that the said decrees 
of the Sudder JDewanny Adawlut, in the said two causes, may be reversed, altered,' 
or. varied, ^ and that your petitioners may have such further and other relief in the 
premises as to your Majesty, in your great wisdom, may seem meet.” 

' ‘ Mr. Baron Parke. — What is the amount of the pro-perty ? 

Mr^ Miller. — ;If your Lordship will allow me, I will state the facts of the case. 

,Mr. Baron Parke, — Will you have the goodness to answer that question t 
Miller. — The amount of the first cause is 19,04*6 rupees. 

Mr. Wigram. — That is the principal 

Mr. Baron Parke. — What is the whole amount of ihe principal and iutorest ? 
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Jfr. Wigmm, — 3-l,4!76 rupees, and in the other cause it^is 19,046. 

Mr. Baron Parke . — They are both below the amount. 

Mr. Wigram. — They are. 

Mr. Baron Parke. — But can you consolidate so as to give us jurisdiction 1 

Mr. I^ller . — We shall endeavour to satisfy your Lordship of that; each of the 
suits separately is below the amount required. 

Sir A. Johnston. — There are two suits brought liere by the Company under 
the Act. 

Mr. Miller.— they are. 

Mr, Baron Parke. — What is the Statute ? 

Mr. Serjeant Siiankie . — The 21st of 'Geo. Ill chapter 70, section 21. 

Mr. Miller . — The petition states on the 24th of November. 

Mr. Baron Parke. — There is a poiut of law depending entirely upon the con- 
struction of the Act, mthout knowing more of the facts. 

Mr. Miller . — There are certain facts in this case which are somewhat material 

Right Hon'ble T. Ersldne.—^Q must first be satisfied that we have power to 
hear it. 

Mr. Wigram. — In our Courts you have suits^ cross-suits, and supplemental 
suits and at last the Court acts upon them as one suit. The words of the Act 
are in Civil suits, the value of which shall be <£5,000.'' 

Mr. Baron Parke. — There can be no appeal to the King in Council except in 
suits, the value of which is £5,000. 

Mr. Miller, — I shall satisfy your Lordships that, before this case came from 
India, it was one suit. The petition sets forth that, on the 24th day of November 
1818, Baboo Mootechimd, of the city of Benares, merchant (the respondent hereto), 
filed his plaint in the Provincial Court of Appeal of the province of Bareilly 
against your petitioners, and also^i against Moofti Gholam Umbuyee, the father of 
your petitioners, and one Mohunampd Hubeebood-deen, for the recovery of the sum 
of 19,046 rupees ; that is the first suit. It then sets forth that Moliumraud Hubee- 
bood-deen never appeared to the said plaint or any of the subsequent proceedings 
in this cause ; and your petitioners, and their said father, duly appeared to the said 
43laint. It then sets forth that, on the 2ud day of October 1820, the said -Provin- 
cial Court made a decree. It sets forth that the second suit took place between 
tjie parties ; that on the same 24th day of November 1818, on which the said 
respondent filed his plaint in the said cause No. 152, he also filed another plaint 
against your petitioner, Moofti Mohummud Ubdoollah alone, for the recovery from 
him of the sum of 15,430 rupees. The petition sets forth that the said Provincial 
Court, on the same 2nd day of October 1820, in which they*had made their decree 
in the said cause, No. 152, also made their decree in the said cause, No, 153, where- 
by they dismissed the claim of the said respondent with costs. 

With respect to the second suit, it sets forth, '' That on the 3rd of Februarjq 
3821, the said respondent appealed from the said decrees of the said Provincial 
Court in both the said causes, Nos. 152 and 153, to the Court of Sadder Dewanny 
Adawlut at Calcutta, before which additional evidence was taken in both the said 
causes. That on the 23rd day of August, 1823, the said Court of Sadder Dewanny 
Adawlut made their decree in the cause which had been numbered 152 on the file 
of the said Provincial Court, and was then numbered as 2106 of 1821, on the file 
of the said Court of Sudder De-wanny Adawlut, whereby they decreed that the said 
decision of the Provincial Court should be reversed, and the appellants' appeal be 
decreed." And the said Court proceeded in their said decree to direct, in the words 
and figures, or to the purport and effect following (that is to say), “ The appellant 
aforesaid will receive the sum of rixpeevS 19,046-3-3, the principal amount of the 
bond dated the 1st of Jamadee Vassanee, 1222, Anno Hejira, xvith interest thereon 
at the rate of one rupee pe^ centt por mensem." The remainder of that I need not 
trouble your Lordship with. It also refers to the judgment of the Court of Sudder 
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DewatiDy Adawliit, 0*5 JIip ftaine 2or(l August, 1823, whereby it was ordered that 
the decree of the Provincial Court should be reversed. 

It then sets forth the Act of Parliament passed in the 21st of George 
III. Chapter 70. In this Act of Parliament it is stated, That the said Court 
should, and lawfully might hold all such pleas and appeals in ,^t}ie manner 
and with powers, as it theretofore had held the^same, and should be decked in law 
a Court of Record, and the judgments therein given should he final and con- 
clusive, except upon appeal to his Majesty, in civil »suits only, the value of which 
should be J^5,000 and upwards. Though, for their greater certainty as to the 
contents of fhe said Act of Parliament, your petitioners refer thereto."'’ The peti- 
tion then sets forth, That a Regulation for the administration of justice in the 
presidency of Bengal, aforesaid, No. XVI was passed on or about the 24th of 
November, 1797.” 

Mr. Wicjrmi. — They do not dispute the calculation of interest and principal. 

Mr, Serjeavt Spanhie. — A man might charge twelve per cent, interest. 

Mr. Baron Barite. — But he must appeal within a certain time. 

31r. Sergeant S'panJde. — He must appeal within six months in India, and with- 
in twelve months here. 

Rvjlit Hon'Ue T. Erskine. — What are the facts which you say make these two 
suits one ? 

Mr. Miller.—lihe petition further sets forth, ‘‘That on the 22ad day of Novem- 
ber, 1823, your petitioners presented a petition to the said Court of Sudder Dewan- 
ny Adawlut, praying that the said two causes might be re-heard, or that an appeal 
might be admitted from the said decrees of the said Court therein, to your Majesty 
in Council.” 

iir. Baron Parke. — Now vv^e want to know what the facts are which make these 
two causes one. 

Mr. Miller. — I was about to read the judgment of the Judges who decided 
the cause below, " That on the 27th day of November, 1 823, the said petition of 
your petitioners was brought on before Courtney Smith, Esq., the Second Judge of 
the -said Court of Sudder Dewanny Adawlut, who was thereupon pleased to refuse 
the prayer of your petitioners for a i-e-hearing of the said cause ; but with res- 
pect to the prayer of your petitioners for the admission of an appeal to your 
Majesty in Council, he was pleased to express himself on the proceedings of tlm 
said Court in the following terms: “ On tho subject of the second wish submitted, 
it appears that the appellant himself, in his petition submitting the grounds of 
appeal in suit No. 2100, states as follows : — “At length, becoming helpless, with 
a view to institute legal proceedings, I forwarded the bond and the ikrarnamahs 
executed by the defendants, with copies of the razeenamah and kliaia of the hothee 
of JVToradabad, to my mokhtar, who, with the advice of the vakeel^ converted one 
suit into two suits."' From the tenor of which quotation it would appear that the 
appellant conceived these two suits to be in fact but one ; that the appellant’s object 
was to institute one suit, which was over-ruled by the suggestion of the vakeel. 
Moreover, besides this statement on the part of the appellant, it is gathered from, 
the general scope and tenor of all the papers filed by both parties, and of the orders 
passed thereon by the Judges of both Courts, that the Judges of both Courts, with 
the, parties themselves, have considered these two suits to be in fact but one. The 
aggregate of the principal of both suits is rupees 30,475-3-3, and the date of the 
decision in both suits is one and the same, viz., the 24th of November, 1818, 
A. D., and it is clear from both the decrees of this Court which have awarded 
interest at the rata of one rupee per cent, per mensem on the aggregate sum 
of this principal, that, calculating up to the date of the decision uf this Court, 
the, aggregate^ amount of both suits will exceed the sum stipulated as necessary 
for A the admission of an appeal to England by tho 3rd Section of Regulation XVI 
of 17:97, A> D.,, and that, moreover, the interest runs on until the realization 
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of the amount decreed. It therefore seems to me that the^ suits are appealable 
to England, and that the appeal should bo permitted by the Court. And the 
said Judge, in a further part of the said proceedings, was pleased, amongst 
other things, to direct that the appeal to England of both suits should be permitted, 
and that when the appellant should, agreeably to Eegulation XXVI of 1814, A. D., 
petition for the execution of both decrees, and the respondents should fulfil the^ 
conditions of an appeal to England, an order would be passed for the security being 
taken from the appellant, and for tiie execution of both decrees, and the papers were 
to he broughi^ before the Third Judge of the Court, who was a party to the issues 
of both decrees, with a view to affirmation/' 

Mr. Justice Vaughan, — They appeal to England in both suits. 

Mr, Miller. — On the 23rd day of December, 1828, the vakeels of your petition- ^ 
er, and the said respondent being both present, the said petition of your petition- 
ers was brought before John Shakespear, Esq., the Third Judge of the said Court of 
Sudder Dewanny Adawlut, and he was pleased to declare that, as the appellant 
himself has stated in his petition submitting the grounds of appeal that his . 
Mokhtarkar ignorantly converted one suit into two, therefore the amount of both 
suits is, agreeabl}^ to Regulation XVI of 1797, appealable to England it is there- 
fore ordered, in accordance with the opinion expressed to the Second J udge, that 
in case the respondents shall afford security for the costs of the appeal to England, 
within a period of one month after ascertaining the sufficiency of the same, am 
order will be issued, permitting an appeal. 

Mr, Baron Parke,. — If bis Mokhtarkar does that to- give him some advam ** 
tage, he must purchase that at the expense of another advantage. 

Mr, Miller, — Those are the facts. Now I submit to your Lordships that it is 
by no means unusual in Courts tliat suits have been consolidated. * 

Mr. Baron Parke,— never were consolidated except for the purpose of 
being appealed ; they never were consolidated during any part of the progress. 

Right Hon'hle T, Erskine, — ^The decrees had been pronounced before they - 
attempted to consolidate. 

Mr„ Miller, — I will submit to your Lordship what was to he considered the- 
nature of the suits at that time. The prayer was in the alternative, either that the 
causes might be re-heard, or that there might be an appeal to England. Now I 
submit that in substance the nature of the order here is a judgment upon a re- 
hearing. I submit that is similar to what takes place here upon further directions, 
Supposing this cause liad been re-heard, it would not have been incompetent for 
your Lordships to have consolidated the two causes if such re-hearing had taken.^^ 
place ? 

Mr, Baron Parke, — ^They never did consolidate. In short, you have' not^ any- 
ground to go upon. ■ 

Mr. Miller.— 1 should be extremely sorry to waste your Lordships' time, but 
this is a point of extreme importance, inasmuch as there may be several such cases. 

Mr. Baron Parke. — The Act of Parlianaent is positive ; that.we, cannot enter- 
tain as a suit that which is of less value than c£’5,000 ; therefore, wh«^Ver the Judge 
may say, it is impossible for us to admit you. 

Right Ron'ble T. Erskine. — If, in the progress of the suit, they had been 
consolidated, and one decree had been made in the consolidated suit, that would have 
afforded a different argument. 

Mr, Miller.— 1 am not aware that there is any rule whatever which says that 
the consolidation must take place at the commencement of the suit, and before any 
decree has been pronounced, and I think that the consolidation may take place 
afterwards. Supposing that, instead of the judgments being pronounced in the 
manner they have been pronounced, the prayer of the petition had been granted, 
and that^ a re-hearing had actually taken place, and in that case the suit was 
to be consolidated, I submit that that would have been precisely the same thing ak 
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^vliat baB taken place*iii ibis case. It would bave been then perfectly competent for 
this appeal to liave been submitted to your Lordships under the Act of Parliament. 
Thgn it comes to tbiS; whether your Lordships are now to turn us round mainly 
in point of form. There is an observation which was made — 

M7\ Baron Parhe. — -A judgment for less than oP5,000 is final and conclusive. 
There are two judgments here, each of them f#)r less than i?5,000, and therefore 
each of them by the words of the Act of Parliament is final and conclusive. If you 
had got one judgment of the Court below, possibly tbe Court above might have 
boon in a different case ; but you have got two judgments, and the moment those 
judgments are pronounced by the last Court in India, each is a final and conclusive 
one. Can you possibly come here after that ? 

Mr, Miller. — I am ready t6 satisfy your Lordshii^s, as far as I can, that there 
can be no doubt what the substance of the judgment pronounced is. 

Mr. Baron Parhe. — There are two transcripts and two judgments, 

Mr. Jiidicc Bosanquet . — What is the judgment that you a 2 :)pcal against ? 

Mr. BaronParke. — The judgments they appeal against are the two judgments 
162 and 153. 

Mr. Miller. — I can only say, looking to the evident meaning of what the Judges 
expressed, that they intended to consolidate those causes. 

Mr. Baron Parhe. — They had no power to do it. 

Mr. Miller. — Tlien the question is, whether yqur Lordships would turn us 
* round ujoon what, I submit, is a more point of form. 

Sir E. H. East — The object of the Act is to prevent enormous expense in 
appealing causes under a certain value. They first go into a Court in India with two 
causes, encumheringtlie parties with additional expense, all through the proceedings 
in India. It is you yourselves that create the difficulty. The spirit of the Act 
of Parliament as well as the letter is against you. 

Mr. Wigram. — I will beg to call your Lordships’ attention to one statement 
here, which is this ; — Supposing there wore two suits, which had in fact been 
consolidated, then there would be no difficulty. Now, supposing two matters 
are comprised in one suit, which would make that suit, in common language, 
multifarious, so that they might have been separated, and the Court, at the 
hearing of the cause, should say in one of its proceedings, “We will now sever«thesc 
siiits,” I apprehend that would also come within the rule, but I am not called upon 
to argue that. But here your Lordships see, though it is said in our appeal, that 
when the case was appealed from the Provincial Court to the Sudder, there was an 
V occasion to take further evidence, and the CoiuT then made an order, by which 
additional evidence was taken in both the causes. Now I am told that that was 
actiially taken under the order of the Court, and that one order was made in both 
causes. When thej^ come to speak of what they have done, in giving their reasons 
why they consider the two suits as one, they say that it is.gathcred from the 
general scope and tenor of all the papers filed by both parties, and of the ordei's 
passed thereon by the Judges of both Courts, that the Judges of both Courts, with 
the parties themselves, have considered these two suits to be in fact but one, from 
tile begnining to the end Now, supposing it appears that they had by that Court 
been so treated from the beginning to the end, then, in the result, they come to a 
conclusion which makes one party liable, your Lordship sees it enmes to this, that 
; in one suit there is one party suing two parties, and only one in another. The 
fitigation involves a sum of /^5,000 in the two suits. Therefore there is, in fact, a 
stake to that amount ? But does not this further point occur, what the parties 
tnight have done is this. It ajipears that upon such petition of appeal to the Sudder 
:|^mwlut for leave either to re-hear the cause, or to appeal, they say upon the 23rd 
pf December, J823, “ the Vakeels of your petitioners and the aai*d Respondent, being 
the, said petition of your petitioners was brought before John Shake- 
aspeaL Esq ” Now, they allow the to come over from the otder of the Sudder 
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Adawlut, in a form in which, according to the practice of the Court, there has been 
consolidation. Now, if the practice there is to treat two suits as one, on account of the 
position of the parties, these are, according to the practice of the Courts, but one suit. 

Mr, Baron Farhe. — Here it is two different people — One suit is against one, 
and the other against two. These are two different defendants in one suit ; there is 
a joint debt and a several debt : wg should not allow them to be joined here. 

]^T. Wigram. — Within these two months, before the Lord Chancellor, we had a 
case where an infant had interest in three several properties, and there were different 
trustees appointed to each property. A bill was filed against them all, and I advis- 
ed a demurrer, upon the ground of the suit being multifarious ; but the Lord Chan- 
cellor decided against the demurrer, upon the ground of whether multifarious ness ex- 
ists or not, always depends upon circumstances. Now, here it is clear that the judg- 
ment of the Court is, that the two suits naight be conducted as one. 

Mr, Baron Farhe. — In the case you put, were all the trustees defendants? 

Mr. Wigram. — No ; my demurrer was upon the ground that Lord Sligo, not 
being a trustee except in one suit, he had no right to he vexed with another suit. 
But I use it for this purpose : if, according to the practice of the Courts in India, 
they do deal with two suits as one, and are in the habit of making orders for exami- 
nation of witnesses in both suits at once, and to treat them as one cause ; if the or- 
ders passed by the J udges of both Courts have treated the suits as one ; if the 
Judges of both Courts have considered these suits to be one, suppose that fact to be 
tme and unquestionable, then-'— 

Mr, Baron Parhe^ — In order to found your argument, yon must show that 
there is only one judgment. If there are two judgments, then, by the express words 
of the Statute, they are final and conclusive. “ The said Court should, and lawfully 
might, hold all such pleas and appeals in the manner and with powers as it thereto- 
fore had held the same and should be deemed in law a Court of Eecord ; and the 
judgments therein given should be final and conclusive, except upon appeal to His 
Majesty in Civil suits only, the value of which should be dfe?5,000.’^ Each judgment 
for a less sum than <5£^5,000 is final and conclusive. 

Mr, Justice Vaughan. — These are treated as separate suits. 

Mr. Justice Bosanquet — Suppose a judgment against several underwriters, all 
depending upon the same point, and those actions are consolidated, as we know 
they often are, the meaning of which is that the decision of one shall hind no other ; 
in those ca.ses there must be a separate judgment in each. Could a consolidation of 
those cases give a right to appeal under such a Statute as this ? 

Mr. Baron Parhe.-^ThQxe the consolidation is of a different kind. Here there 
are two decrees, and by the express words of the Statute, each of those is final and 
conclusive. You have two separate decrees here, each of them for less than cf 5,000. 

Mr. Wigram. — This being an important question, I trust your Lordshfjps will 
give us costs, 

Mr. Berjeant Spanhie. — We thought it better to take this point, without going 
to the expense of all the proceedings. 

Mr. Baron Farhe. — We are now supporting the decree of the Judge below. 
It ought to be dismissed without costs. 

tEc lOtb February 1837. , . 

Joint Family Property (Debt oii)*~Coxitribution. 

On Appeal from the Sudder Deivanny Adawhot of Bengal, 

Domun Sing and others, 
versus 

Kaseeram- and Toolseeram. 

^ There heiug disputes in a joint Hindoo family with respect to the property acciuired by the father, the 
parties agreed to refer the matter to arbitration ; and while the arbitration was still pending, ceifain- agree- 
ments were entered- into by which the parties agreed to pay thek egtnal proportions of a joint debt effected 
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on tlie coJimoii family propert;^, and tliat the payment under this agreement should not he delayed hy any 
division of the family property, or by the settlement of the debts due to the family. Held that the parties 
^verc bound by the agreement to contribute towards payment of the debt in eq^ual proportions according to 
the interest they respectively had in the family estate. 


Mr, Baron ParJce , — Their Lordships are of opinion, that the decree of the 
Court below ought to be affirmed. In ,this case the action was founded upon an 
agreement alleged to have been made by the o appellants to pay their equal pro- 
portions of a joint debt effected on a common family property. It is clear, that 
that common family property was divided in 1799, and it is clear that there were 
then several agreements entered into, and the first question in the case turns upon 
the meaning of those agreements. If it was the meaning of them that the Bank- 
ers' claims were to be paid by all the five persons in equal proportions, according to 
the interest they respectively had in the family estate, and that that was to be done 
by the settlement of the accounts between the parties, it is clear that the respon- 
dents were right in bringing this action against the present appellants for four-fifths 
of the Bankers' account, and that question depends upon the construction of these 
agreements which were entered into between the parties after the reference that 
took place in 1799. 

Now, none of their Lordships have any doubt upon tho construction of those 
agreements. It appears that there had been disputes between the family twith 
respect to the property acquired by the father, and that all these parties agreed to 
refer the matter to certain arbitrators, and while this arbitration was still pending, 
it appears that they entered into two agreements. Ojie of those agreements rs 
dated the 11th of June 1799, that is, the first of those agreements entered into 
between the parties, and in that agreement the five sons allege that they have 
made a division of the landed property, and they agree to- pay the- Bankers in 
equal shares, that is, that each should pay one-fifth of those demands. 
Tlaey further state that in case any one of them should be under an inability to do 
so, and his lands should* be sold in consequence, that from their own shares they 
would make that good, and that they will certainly and without fail liquidate the 
Bankers’ demands." Therefore those are demands which all parties agreed 
should at all events be liquidated. 

Then there comes a separate agreement, in which, after alluding to the de- 
mands of the Bankers upon which suits were then pending, they go on to provide, 
that in case there should be other demands they would leave them to the decision 


of the arbitrators, and they agreed to abide their decision with respect to their 
quota. That is the provision with respect to an ulterior demand 

And then comes the third agreement, and they having again jorovided that 
though they have divided the estates among themselves, the personal property, in- 
cluding cash, still remains in common, agree that all the debts which are duo to 
the estate should be equally divided among them, and they stipulate that the pay- 
ment of the Bankers' demand shall on no account be delayed until the partition be 
effected. Therefore they as clearly as possible say, that the engagements with 
respect to the Bankers' demands shall be carried into immediate effect, and shall 
not be delayed by any division of the family property, or by the settlement of the 
debts which may be due to the family to be divided betiveen them. 

That is clear to their Lordships as in the agreement between the parties there 
is nothing to induce us to come to a different conclusion. That being so, the res- 
pondents have clearly a right to recover from the appellants four-fifths of all those 
Bankers' demands, unless the appellants can show some other answer to this right. 

Now their first answer is, we have a set-off against the respondents, because' 
Madho Earn their father was indebted to his brothers upon the management of the 
family concerns, that he received more rents than he liad applied, and that case it 
was competent' to them' to make out ; but there is not a scintilla of legal evidence 
of their haying, such a claim against him, and when the Zillah Court referred the 
case, it 'is clear that they never at that time brought forward such a claim ; and if 
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they have such a claim, neither the decision of the Court h^low nor of this Court 
will prevent them from enforcing it, therefore their appeal must fail, on the ground 
of their not having brought legal evidence of this set-off. 

Another ground which they set up is, that this was referred to arbitrators. 
!N ow there is no foundation for saying that it was so referred; there is no legal 
evidence of that, and that also must fail 

With respect to the last reason assigned in the case of the appellants, that the 
Courts below erred in directing a deduction of four-fifths of 1,912 rupees instead 
of directing a deduction of four-fifths of the difference between 1,912 rupees and 
the original sum, it is quite clear, I think, that there is a mistake in the wording of 
the decree in that respect, and that the sum was not meant to be reduced to 1,912 
rupees, but reduced hy 1,912 rupees. It was not likely that so large a demand as 
8,000 rupees should be reduced to 1,912, and therefore we must take it that 1,912 
rupees were to be struck off from 8,000, and then the decree is perfectly right in 
giving credit to the respondents for four-fifths of all sums, and the result will be, 
that the decree of the Sudder Dewanny Adawlut must be affirmed with costs. 

Mr. Miller , — I trust as the Sudder Dewanny Adawlut did not give the op- 
portunity — 

Mr. Baron Parke . — You have that opportunity stiU ; if Madho Ram is indebted 
to you upon the balance of the account, you may sue him. 

Mr. Serjeant Spanhie — There is a judgment, on your own shewing, against you, 
and I allow you an opportunity of recovering that demand. 

Mr. Baron Parke . — You may,' notwithstanding this judgment, sue him for any 
balance that is due. 

Judgment affirmed with costs. 


The 18th February 1837. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, Mr. Justice Erskine? 

Sir E. Hyde East, and Sir A. J ohnston. 

Sale of Land for arrears of Bevenue— Kistbundy or Instalment-bond—Surety- 

bond. 

On Appeal from the Sudder Beiuanny Adawlut of Bengal. 

Kirt Chunder Roy and others, 

* versus 

The Government and Mohunny Mohun Thakoor. 

By Regulations XIV. 1793 and VII. 1799 the Govemor-General in Council may order a sale for arrears 
of a monthly instalment of Revenue before the close of the year ; but in order to warrant that act, there must 
be an airear of a previous year or of a montbiy instalment. 

The existence of a written engagement or Kistbundy is not a condition precedent to the right to enforce 
the payment of the Revenue by monSily instalments, provided the monthly instalments be fixed and deter- 
mined. 

By Regulation V, 1812, if there be an arrear of the annual assessment or of a fixed monthly Mst or 
instalment' of that assessment unpaid on the first day of the following month, the Governor-General in 
Conneil may order a sale, and the Board of Revenue may direct the whole estate of the defaulting xemindar 
to be sold. 

' Where the monthly instalments are fixed and determined, the Government does not forego the right of 
selling the zemindary on default being made to pay these instalments, hy tahing , a bond foom sureties by 
which iite estates of the sureties also were rendered liable for ithe due payment. 

Mr. Baron Parke . — As this case is represented to be one of great interest to ^ 
numerous class of persons in India, their Lordships were desirous of hearing both 
tbe learned Counsel for the appellants before they gave their decision. We have now 
had the opportunity of considering all the arguments which could be adduced in 
support of the appeal, and of carefully examining the pleadings and proceedings in 
the Native Courts ; and as we feel no doubt as to the course we ought to pursue, we 
think it unnecessary to trouble the Counsel for the respondents. We are of 
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opinion that we must i;^coinmend to His Majesty to affirm the decree of the Suckler 
Dewanny Aclawlut. 

The questj^jii is, whether the sale by the East India Company to the other res- 
pondents of the zemindary of Edilpore, was legaL Whether, if the Company had a 
right to sell, they used unnecessary harshness towards the appellants in the exercise 
of that right, is a point on which it is not within^ our province to form an opinion ; 
that question must depend upon the general state of the revenue at the time, the 
habits and dispositions of the people, and a variety of considerations which can have 
no place in a Court of Justice : — our duty is to decide upon l^gal rights, and we 
best discharge that duty when we strictly confine ourselves to its performance. 

The right of the East India Company to sell depends upon two points ; 
whether there was in this case such an arrear of revenue as to authorize a sale ; and 
secondly, if there was, whether the entire zemindary could be sold in order to 
satisfy that arrear. The law on this subject is contained in the Regulations, and is 
very clearly and distinctly expressed. 

The first of these to which it is material to advert is the 14th Regulation of 
the year 1703. That Regulation recites the importance of arming the Collectors' 
with power to enforce the discharge of the annual revenue without the assistance 
of the Courts of Justice, making those officers responsible to the parties for the due 
exercise of their powers. It states that, as the Collectors have in their possession 
the engagements of the proprietors and farmers, specifying the amount of the an- 
nual revenue they have agreed to pay, with the monthly proportions in which it is 
to be discharged, the Collectors cannot suffer by unjust prosecutions, and on the 
other hand, the proprietor and farmer will be able to prevent the powers of the 
Collectors being exercised to their detriment, by performing punctually the engage- 
ments they have entered into with the public. It then proceeds to enact that, if 
the whole or a portion of the kist or instalment payable in any month by a pro- 
prietor or farmer of land shall remain undischarged on the first of the following 
month, the sum so remaining unpaid shall he considered as an arrear of revenue . . 
The Regulation then specifies the powers with which the Collectors are armed for 
the recovery of arrears, by causing the defaulter to be confined, and appointing an 
Amin or receiver ; and by the 13th Section, at the end of the year, if an arrear 
shall remain due, the Collector is to communicate the amount to the Board of 
Revenue, who are to report to the Governor-General, and recommend the sale of 
such a portion of the estate of the defaulter, as may be sufficient for the liquidation of 
the amount ; but lands are not to be sold in any case without the sanction of the 
Govemor-General in Council. By Section 23 Regulation VIJ. 1799, if the revenue 
due to Government is in arrear at the close of the year, the Collector is to report to 
the Board of Revenue, and to recommend the sale of lands sufficient to make good 
the arrear, and the interest to the time of sale, But no part of -that Regulation is 
to be understood to preclude the Governor-General in Council from ordering a sale 
of land within the current revenue year, in any particular case wherein he may 
judge it proper to order such sale within the year. 

If the sale of lands is ordered at Calcutta, security to contest the claim must 
'be given to the Collector eight days prior to the day fixed for the sale^ of which 
day proclamation is to be made not less than a month before. 

' . From these Regulations it is clear that the Governor-General in Council may 
legally orders sale for the arrears of a monthly instalment before the close of the 
year, but in order to warrant that act, there must be an arrear of a previous year or 
of a monthly instalment. 

; . ; it is said for the appellant that there can be no such monthly instalment, un- 
1%^ there be a written engagement, or kistbundy, signed or recognised by the zemin- 

^ecifying such instalment, as well as some instrument agreeing for the annual 
atiotpf, . and -much stress is now laid on this objection^ although it not brought 
' forward in the Provincial Court, , 
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There is no doubt that it is most desirable that the "Collectors should take, 
in every instance, a written engagement signed by the parties to be charged. It 
appears by the recital in the Regulation of 1793, that it is intended that he should 
do so for his own protection from vex:atious suits, and unquestionably he ought to 
do it for the benefit of zemindars also ; but although such an instrument was 
supposed by the Governor-GeneraJ in Council, in enacting that Regulation to be 
likely to exist, its existence is not made, either expressly or by implication, a con- 
dition precedent to the right to enforce the payment of the revenue by monthly 
instalments. If the annual amount of revenue be fixed and agreed for by the 
zemindar, though not by writing, to be paid by certain ascertained monthly instal- 
ments, the powers given by the Regulation attach. The kist or instalment in such 
case is payable monthly '' within the provisions of the Regulation of 1793 ; upon 
this point the decrees of the Provincial Court and the Sudder Rewanny agree. Idie 
Judges of both consider that the want of a written instrument constitutes no objec- 
tion, provided the monthly instalments be fixed and determined, though the Courts 
^differed in opinion upon the facts, as to the existence, in this particular case, of 
that certainty in the amount of the monthly payment, which is an essential requi- 
site in order to authorize a sale within the year. 

If that requisite be complied with, and an arrear exist, the portion of the Re- 
gulations to which I have referred clearly authorizes a sale by the Governor-General 
in Council within the year. 

Does this Regulation authorize a sale of the whole zemindary^ or only of such 
a part as may be reasonably sufficient to satisfy the arrears ; that is, if more than 
such a portion be sold, is the sale invalid, and does the purchaser acquire no title ? 
A short consideration of other portions of the Code of Regulations will place this 
point boyond doubt. 

We have before seen that the Collectors are to recommend a sale of such a 
portion only as may he sufficient to raise the arrear. By Regulation I of 1801, 
{Section 6, the unqualified operation of the rules as to the selection of such a por- 
tion of the land of the defaulter as may appear to be sufficient, is said to have oper- 
ated prejudicially to the public interests as well as those of the proprietors them- 
selves ; and where the jumma does not exceed 500 rupees, the Board is authorized 
to sell the entire estate, and where it exceeds that sum, they may still sell the 
whole when, from the best information they can obtain of the value, the surplus over 
the arrear is likely to be inconsiderable. 

If the provisions of the Regulations had stopped here, it might well have been 
doubted whether the intention was not to vest a discretion in the Revenue Board 
not capable of being impeached, by a suit in the Courts, to set aside a sale 
made by them and invalidate the title of the purchaser ; though it seems to 
have been the opinion of the Court of Sudder Dewanny in the case cited from 
3 Macnaghten, page 5, that a sale effected before 1812 could be set aside 
on that ground. But all doubt on this question is removed by the enactments 
of the Vth Regulation of 1812, which expressly declares : — “That the consideration, 
of, and decision on the expediency of selling the entire estate, or of disposing in the 
“ first instance of any particular part of it, is hereby declared to reside in the Board 
“ of Revenue and Board of Commissioners respectively, subject to the control exer- 
“ cised by the Government, in its executive capacity, in matters connected with the 
public revenue.” Then it proceeds^to enact that “ no means existing by which any 
“ certain or accurate computation can be formed a priori, of the real value of any 
“estate, or portion of estate, which may be exposed to sale for the recovery of arrears 
“ of public assessment, or of the adequacy of the price which may be offered for such 
“ estate, or portion of estate, it is hereby declared that sales made at public auction 
“ for that purpose are not liable to be annulled by the Courts of Judicature, on the 
“ ground that the proceeds of the sales have materially exceeded the amount of the 
“ arrears due from the proprietor of the lands to Government. The Board of Reve-^^ . 

I 
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nne aiul Board of Co^nmlssioners will be guided in cases of that nature by their 
own discretion ; subject of course to any instructions with which they may. at any 
time, bo furnished by the Governor-General in Council/’ 

It would be difficult to find language better calculated to do away with all ob- 
jection, on the ground of excess, as to the validity of sales made by order of the Re- 
venue Board, under the sanction of the Governor-General, where an arrear existed, 
and it is impossible to deny that such a provision is founded on just views of conve- 
nience and policy ; for if sales were to be questioned, and conveyances annulled by 
Courts of Judicature, on the ground that too much had been ordered to be sold ac- 
cording to their view of the value of the estate, no title would he safe, no purchaser 
could be, sure of holding his estate ; for nothing could be more doubtful and uncer- 
tain than the determination of questions of probable value by the Jiulges of the Ad- 
awlut Courts, All this mischiof is obviated by the Regulation of 1812, by which 
the discretion as to qiianiwm is vested in the Board of Revenue, and sales by public 
miction under their authority are rendered absolutely secure from all objection as to 
excess, 

''fhe law therefore is clear that if, tliere be an arrear of the annual assessment, or 
of a fixed monthly Hst or instahnent of that assessment unpaid on the first day of 
the following month, the Govornor-General in Council may order a sale, and the Board 
of Revenue may direct the whole estate of the defaulting zemindar to be sold. That 
this is the law, is distinctly admitted by the appellants themselves, who in their an- 
swers to the reasons of appeal, pages 80, 81, acknowledge that, if there be a single 
defaulted rupee, the authorities may dispose of the estate, provided always that there 
be a just demand by the Government, and the zemindars refuse to answer it. 

It remains for ua to apply the law to the facts of this case. 

Andi first, that a sale was ordered by the Governor-General in Council is un- 
doubted. This fact has not been questioned in either of the Courts below, nor can 
the pointbe now raised, that the Governor-General ought to have assigned some 
special reason for the sale. If such an objection could be tenable under any cir- 
cunfStances, it cannot be allowed at this late stage, inasmuch as if it had been urged 
iu the Courts below, it might have been at once disposed of by proof of the fact, that 
there were such reasons, and that they were assigned in the order. 

The only remaining question of fact is, whether there was an arrear of a fixed 
annual assessment, or of a fixed monthly instalment of such assessment. 

That the zemindar of Edilpore was assessed at the annual jumma of Rs. 54,996- 
15 is undoubted. The ancestors of the appellants, at the time of the , annual 
settlement, gave in a durkhast for that amount. The appellants stated the same 
amount as annually due, by a petition to the Collector in 1811, and the first fact 
asserted in the appellants petition to the Govornor-General is that such was the 
amount of assessment, and there is no contradictory evidence or question raised on 
that head. 

Was this payable by fixed monthly instalments ? 

It was contended on the part of the appellants that, in the absence of a written 
document (which in the Sudder Dowaimy, but not in the Court below, they insisted 
to be necQSsary), the custom was for six annas out of each rupee, or three-eighths of 
the entire annual revenues to become due in the month of Bhadoon, and that on that 
supposition nothing was in arrear at the time of the sale which took place on the 
16th November 1812. If we assume this mode of calculation, it appears still 
that there was a small arrear of revenue both at the time of the pi^oclaintion for 
vSale, the 26th of October 1812, and on the 25th Katik, 9th November, the 
last day on i^hich, according to that proclamation, the arrears were receivable at the 
Oellector''s treasury. The sum due in Bhadoon, would, on the six anna, calculation, 
^/xa^es 20,623-1 S-IOJ ; and it appears by the treasury receipts that before the 
'20,109 rupees only were actually received, which would leave a balance 
dT ' But on the 12th November there were paid 2,499 rupees, or according 
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to the extracts of books of the Collectoi'\s proceedings, Es. 2^400, though the latter 
is probably a mistake, and the Collector is admitted to have had orders from the 
Government to receive cash for arrear>s, even after the day mentioned in the adver- 
tisements ; and therefore if this sum of Rs. 2,499 was received in part, on account of 
the arrears of Bhadoon, it might be very questionable, if after that receipt, and the 
notification of it to the Board of Revenue, which arrived on the 10th November, the 
day appointed, the sale would be le^al so far as it depended upon the arrears due in ' 
Bhadoon (which, as it will subsequently appear, it does not). But if a portion of the 
Es. 2,499 is to be applied to discharge the arrears of the annual revenue due in 
Bhadoon, then another difficulty arises ; there would be an arrear of a portion of the ' 
instalment for three months, payable upon the engagement entered into by the ap- 
pellants to the Government on the 14th of July 1804, and the sale of the zemiudary 
would be lawful for this arrear, if the appellants were bound by that engagement 
It was subscribed by them : it admitted the arrears then due to be 1 02,902 rupees 
3 annas 12 gundas and 8 quarters : it specified the mode of payment from 1211 to 
1219' inclusive, to be 833 rupees for all the months in the year except the last These 
monthly payments were, at all events, fixed and ascertained, and there can be 
no question but that the Government did not forego the right of selling the zemindaiy, 
if default should be made in paying these instalments, by taking, as they did, a bond 
from sureties, by which the estates of the sureties also were rendered liable for the 
due payment. 

Bub it is said; on behalf on the appellants, that they were not bound by their 
engagement of July 1804, because it was obtained by a sort of duress, namely, the 
threat of an illegal sale of the zemindary, fqji’ the whole arrear of a lac and upwards due 
at that time. It is unnecessary to enter into the details of that transaction. If the sale 
was not legal, the zemindars should have questioned it at that time in due course of 
law. They did not choose to do so, but entered into an engagement with the. Govern- 
ment to pay the arrear in ten years, by which they waived all question as to the arrear 
being really due, in consideration of a great extension of the time of payment, unaq- 
companied by any charge of interest. With that engagement, they complied for seven 
years and upwards, and it is quite impossible for any Court of Justice to allow 
such a transaction to he now impeached and set aside. 

But independently of these considerations, from which it appears that there 
must have been an arrear of revenue to authorize a sale, even supposing the six-anna . 
custom of computation to apply, their Lordships have no doubt, but that the view taken 
of the case by the Sudder I)e wanny Adawlut was correct. Although there were varia- 
tions in the monthly instalments during the early part of the time, in which the zemin- 
dary was under the management of the appellants, namely, from 1211 to 1219 (1804 
to 1812,) yet for the seven last years the sum demanded up to the end of Bhadoon 
was always Rs. 26,319-12, and the several monthly j)ayments composing that, sum,, 
according to the towjees, except in the year 1216, corresponded exactly, and the kist- 
bundy in the Government office for that year agreed with the towjees for the, other 
years, so that there was ample proof of a constant course of uniform payment by fixed 
monthly instalments for >seven years, forming abundant evidence of an agreement be- 
tween the Government and the zemindars, for the payment of these instalments. 

On this view of the case, there was an arrear of the revenue of 1219 due on Bha- 
doon, at the date of the proclamation of sale, of upwai^ds, of 10,000 rupees, and at the 
time of the sale itself there was still an arrear of Rs. 6,210-12, comprising three 
monthly instalments of the old arrears, if those instalments are not to be taken to have 
been paid by the sum of Es. 2,499 on. the 12th of November, and if they were, then 
the whole of the arrear of Es. 6,210-12 was for the revenue of 1219 up to that 
month. ‘ , 

The argmnent for the appellants that this arrear must be considered as 
having been paid, because the Collector received on the 12th November a security 
for this -suni payable on the 28th, cannot avail them. The duty of the Collector 
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■vvas to receive in easily and it is clear from liivS letter to the Board of the 1 2th 
November 1822, that he understood his duty, and took the engagement subject 
to the approbation of the Board, If, as suggested, he assured the zemindars that 
they had saved their estate, he went beyond his authority, but it is not improbable 
tliat he meant merely to hold out to them the hope that the security would be 
accepted, in which case no sale would have taken place. This, unfortunately for 
the appellants, for reasons into which we cannot^ enquire, the Government declined 
to do. 

Their Lordships are therefore of opinion that the sale was in point of law 
valid, and the title of the purchaser unimpeached, and will therefore advise 
His Majesty to afl&rm the decree of the Suclder Dewanny Adawlut, and with costs. 

iir. Lloyd . — The East India Company do not ask for costs in this case. 

Jfr. Baron Parhe. — You do not ask for costs. 

Dr. Lushington. — But I am for the respondent, the actual purchaser, and we 
submit that our costs ought to be paid. 

Mr. Baron Parke. — You will get nothing, as they are paupers. 

Dr. Lushington. — No, but the Court of Sudder Dewanny Adawlut reversed 
the decree of the Provincial Court, and they condemued the present appellants 
both in the costs of the East India Company and of the respondent. Now, if the 
East India Company consent not to take the fund from us, then we shall have the 
means of getting our costs out of the fund, because the appellants, not being in 
a condition to give security out of the ordinary fund, assented to 5,000 rupees 
of the purchase-money being impounded as a security. Now I think in justice 
the East India 'Company must take care that we are not damnified, inasmuch 
as we could not look at any question of this sort in taking the title. We could 
look at nothing that was done by the Company itself as a sovereign power. 

Lord Brotighanu — The judgment of the Zillah Court was against you with 
costs ; — then you must have back your costs. 

Mr. Baron Parke. — You have got them by the decree of the Suclder 
Dewanny. 

Lord Brougham. — The Sudder gave you your costs back. 

Dn Lushington. — It did. 

Mr. Miller. — I believe that they also obliged us to pay their costs. 

Lord Brougham. — The Sudder gave them their costs against you, — they 
gave them their costs of the appeal that is affirmed, — my doubt is how far the 
Zillah Court disposed of the costs. 

Mr. Miller. — The Sudder Court not only gave them the costs paid to us, 
but obliged us to pay to them the costs of the appeal. 

Lord Brougham. — The Sudder put itself in the position of the Zillah Court, 
andgavethe judgment which the Zillah Court should have given, wdiich was not 
only that he should pay back the costs he had got from them by the first and 
erroneous decree, but that they should get their costs from you, because the 
Zillah Court ought to have given them their costs in the first instance. And 
then they had to dispose of the costs of the appeal, and they gave those costs 
against you. But they ought not to have given them those costs, because that 
is making the respondent pay for defending his own decree. 

, Dr. Lushington. — That is the constant practice in the Courts in India. 

- Mr. Miller. — In a case of this nature, I think your Lordships would by no 
means think it necessary to give costs against us, contrary to your general rule. 

Lord Brougham. — ^We do not know how that is, 

Mr. Miller.—l have no doubt that it was so. 

Mr. Baron Parhe. — This is the decree of the Sudder Dewanny, that the 
.judgment of , the Court below be rendered null and of no effect, that a decree 
' ‘5be;’made out in favor of the appellants, and that the whole costs of suit in 
‘‘"both Courts, with the exception of the charges of the additional vakeels ap- 
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“ pointed by Mobnnny Mohnn Thakoor, one of the appellai;^ts, be made payable 
“ by the respondents.’' 

Lord Brougham, — Then it is a very extraordinary course. It is not a 
colorable appeal — we will hear you upon that point of costs if you wish. If you 
have any cause to shew why in a case of this sort, the respondent in the Sadder 
should pay the costs of defending the decree in his favor, why he should be 
mulcted to the amount of the app^lants costs for not totally giving up the decree 
that he was in possession by the Zillah Court, we will hear you. 

Mr. Lloyd. — I believe your Lordship will find that it is the universal practice 
of the Courts in India to pursue that course. 

Lord Brougham. — It is contrary to all our principles in this country. 

Dr. Lushington. — I know it is contrary to the practice of the House of 
Lords so to do ; but I know that in one Court it is the uniform practice. I know 
that the High Court of Delegates uniformly have given the costs from the very 
original Court in which the suit commenced \ it is the usual practice, and it is 
so now up to the last time they sat. 

Mr. Baron Parhe. — The principle is that there has been a wrong from the 
beginning — that there has been a failure of justice. 

Do\ Lushington. — The principle is this, that this person had the right upon 
his side in the first instance, and he is not to suffer in consequence of ‘any error 
that has been committed by any body. 

Lord Brougham. — That is the Court of Delegates. We have not adopted 
that practice here. 

Dr. Lushington. — No, I admit that of late years the custom has not been 
to do so here, but it was formerly. 

Lord Brougham. — Do you mean to say that the practice here resembled 
that in the High Court of Delegates ? 

Dr. Lushington. — It was frequently the case. The argument I should 
address to your Lordships would be, that we are purchasers at a public sale under 
the authority of the East India Company, having nothing in the world to do but to 
take the title of the property as they give it to us. They had sovereign powder. 

Mr. Baron Parke. — You took their guarantee for having a right to sell ? 

Dr. Lushington. — We had no other means, and therefore.it would be 
exceedingly detrimental to those sales going on with advantage to all the persons 
concerned, if the purchaser turned out to be subject to every cost in maintaining 
his title. 

Mr. Miller. — In a case of this nature, instead of there being anything to 
call upon your Lordships to depart from the rule y/hich has been pursued, I 
believe, invariably, I submit to your Lords, that in a case of this extreme severity 
your Lordships will not visit the original claimant who had the judgment in his 
favor with the costs. 

Mr. Baron Parhe. — Nothing can be got out of the original claimant now 
because he is a pauper. 

Dr. Lushington. — Nothing. What I want is, as against the East India 
Company, to have that 5,000 rupees which has been deposited set free for my 
demand for costs. 

Mr. Richards. — The 5,000 rupees is within your Lordship’s jurisdiction. 
That , money was impounded for the purpose of being applied in any way your 
Lordships might think just. 

Mr. Baron Parhe. — The East India Company do not claim any. part of it ? 

Mr. Lloyd. — They do not claim any part of it ; it was deposited for the costs 
of the appeal. 

Mr. Richards. — The purchaser has been perfectly innocent of any blame. 

Dr. Lushington.-^KYL we ask is that the 5,000 rupees should go as far as 
it will 
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Mr. Baron Parh^k — The East India Company are willing to remain as they 

are ? 

Mr. Lloyd. — ^yes. 

Dr. Lnshington — All that we ask is that these 5,000 rupees may go as 
far as they will in the payment of our costs. 

Mr. Miller. — I fear that 1 cannot resist the proposal of Ur. Liishiugtou 
with respect to these 5,000 rupees, provided thaf>sum falls short of the sum that 
they should pay to us in respect of the costs in the Provincial Court, which I 
understand your Lordships to he of opinion should be paid to us on the common 
principle of set-off. 

Mr, Baron Parhe. — First of all we must decide that these costs are to be 
set off, because if it is the common practice of the Court, we must not break 
in upon. it. We have done so in some cases. 

Mr. Miller. — With great submission to your Lordships in almost every instance 
your Lordships have done so, and I submit that in this case of extreme hardship your 
Lordships will not visit us with the costs of the other party in opposition to the 
decree of the first Court. 

Mr. Baron Parke. — We do not know enough of the case to pronounce any 
opinion about that. 

Lr. Lnshington. — Your Lordships will feel anxious to indemnify the pur- 
chaser as far as you can. 

Lord Brongham. — Can you furnish us with a note of the cases in which we 
have already done that ? 

3Ir. Miller. — I -will furnish your Lordships with that. 

Lord Brongham. — And whether the costs in the Zillah and in the Sadder 
have been paid below ? 

Dr. Lnshington. — With deference I should say this, that whatever might be 
the nature of the precedent, or whatever determination you might come to, suppos- 
ing you were to say that you would reverse the decree of the Sudder as regards 
the Company, you would not reverse it with regard to us, we stand in a different 
predicament. At any rate we should have it. 

Mr. Baron Parke (to Mr. Clarke). — You have seen a great number of these 
cases, ^ Is it the constant practice to give the costs where they reverse the decree 
in the Zillah Court ? 

Mr. Clarke. — ^The costs always follow the original decree ; but if the judg- 
ment in appeal reverses the original decree, the costs generally go with it. 

Lord Brongham. — If the Zillah Court decides for you, and you go to the 
Sudder, you pay the costs of the appellant in the Sudder, because the decree is 
reversed ? 

Mn Clarke. — That is the common practice in India. 

Dr. Lnshington. — And in most of the Colonies, I believe. 

Mr. Miller. — If your Lordships will allow me I will endeavour to furnish you 
with cases upon that point. 

Dr. Lnshington.'^ln, the appeals from the Admiralty Courts abroad, it was 
the universal practice. Lord Stowell always gave the costs when he reversed the 
decree ; I remember one very important case of a Lieutenant, who had made a 
seizure in the Island of Antigua, where the seizure was held to be illegal, and his 
claim to the forfeiture was annulled with costs. Lord Stowell reversed the whole 
and gave the costs in both Courts, that is a reported case. 

Lord Brougham. — Mr. Miller, when shall you be able to give a note of these 

, Mr. Miller. — If there are any cases, within a few days. 

I I Lord Brougham.-^-lt must be before Wednesday morning. 

^ Baron Parke. — Then it will stand in that way, that the respondents have 
thek costs - of. this appeal out of the 5,000 rupees, and that will be subject to the 
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question, wlietLer they are to refund the costs they have received in the Sudder 
Adawlut. The East India Company pay their costs, and the purchaser is to have 
the costs of the appeal, subject to the question whether he is to refund any part of 
the costs. 


The* 16th May 1837. 

Present : 

Lord Wynford, Lord Brougham, Mr. Justice Bosanquet, Mr. Justice Erskine, Sir 
E. Hyde East, and Sir A. Johnston. 

Evidence (Alterations in instrument)— Practice of Privy Council (in cases of 
appeal from concurrent judgments) statements of a fact by a Court conclusive* 

On Ap'pealfrom the Sudder Deivanny Adawlut of Bombay, 

Petamber Manikjee 
verms 

Moteechund Manikjee, 

If an instnimont on wliiuli a case depends, should appear to have been altered, it cannot bo received in 
■evidence or be acted upon till it is most satisfactorily proved by aU the subscribing witnesses at the least 
•and other evidence that the alteration was made antecedently to the signature. 

The Privy Council, in cases depending upon facts which have received the concurring judgments of 
two Courts in India, will not set aside, the last judgment unless it can see very clearly that that judgment 
is wrong. 

When a Court of Justice states a fact, that fact is conclusive in the case. 

Lord Wynford . — This is, in fact, an appeal against two judgments : the 
judgment of the Zillah Court confirmed by the Sudder Adawlut, the latter Court 
making no observations, but merely confirming the judgment given by the Court 
below. 

The question depends entirely upon facts, and in a case coining before this 
Court, depending upon facts which have received the judgments of two Courts 
in India., this Board ought not to set aside the last judgment, unless it can sea 
very clearly that that judgment is wrong. It must be most completely satisfied 
it was wrong and inconsistent ^yith the justice of the case, and against the facts. 
So far from that being the case in the present case, I believe their Lordships in 
general are of opinion that, if those facts had been presented to us in the first 
instance, we should have pronounced the same judgment pronounced by the two 
Courts in India. This case depends upon an instrument I will read : — Motee 
Ghtmd Manikjee, pass this writing to you, Petamber Manikjee. In the money 
'transaction for the district of Petlad with the Patels Jey-bhaee, Samul-hhaee, 
^'and Wasta-bhaee Eshwan-das, the persons mentioned below have shares as 
"follows. Bhut Triciitn-jee Wussun-jee has five and a half annas, of which 
"Jumna*das Sunkiirlal and Bechur Joeta have shares. Eutun-jee lCahan*das,’ 
" who has a shop at Ahmedabad, two annas in the rupee. You have five and a 
" half annas in tlie rupee, of which I have a fourth share with J umna-das Sankur- 
"lal and Bechur Joeta. The remaining three annas in the rupee belong to 
"Nursai-bhaee Petamber-das's house, in which Eutun-jee Kahan-das has half 
" (one and a half), and you have half of the remaining three annas and a half, 
"and I the other, being three-quarters of an anna each. In this house I 
" have a fourth share. As is above stated, sixteen annas or one rupee among four 
"persons.’' On the back of this agreement a paper was pasted, containing an 
indorsement in the hand writiug of the respondent: "Was divided whatever sum 
" have been received, each partner taken his share. Besides this, three 
" thousand five hundred rupees (3,500) is due to you by the house at Eahoor, 
"wvhich you cao take Avhea the money comes from Poona, but this money 
" is entered in another book. Until the money arrives from Poona, I shall give 
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you interest at the^same rate as I usually do.’' — (Signed) Paruk Motee-cliiTnd 
Manik-jee. 

It appears to be subscribed by the respondent in this case, and it appears 
to be witnessed by the Pundit Hurry JSTarain, and it is enough for us to say ho 
lias given evidence to prove the signature was formerly affixed to it. 

It is further witnessed by other parties, but^Hurry Narain is the only one who 
says he saw the defendant execute that deed ; none of the other witnesses say that. 
It is enough to refer to the judgment of the Court below, without going through 
the circumstances of the case, for when a Court of Justice states a fact, that fact 
is conclusive in the case ; if a Judge at nisi prius states a fact, the Court above 
will not suffer that fact to he enquired into, but takes it upon his statement. 

Let us see what the Zillah Court says upon the subject ; On examining this 
''' paper it appears that part of the original paper has been cut off, and four lines 
^■jnst above the signature written on the back of it; these four lines and the 
signature are written in a different hand writing from the first part of the 
document. The Court, in order to have this point well ascertained, thinks- 
it necessary to shew it to some hankers, and a question is put to the following 
bankers," But I beg to obsein^e, that the Court found that instrument had been 
mutilated in the manner stated upon their own view of it without the assistance 
of the bankers, and that in my opinion gets rid of the objection made to these 
persons being called in, for we get the fact here stated that the instrument had 
been mutilated in the manner mentioned, by cutting off a part of the paper, and 
writing upon it, the paper containing the four lines as it is stated at the back ; but 
as it is printed at the bottom of this paper, it is most material that we should take 
notice that only one subscribing witness saw this signed, the other three witnesses 
did not. I put the Pundit Hurry Narain out of the question. If you attend to 
his statement, i*t is clear he did not see it. But I do not give much effect to that, 
as it is not on oath ; but of the four witnesses only one of them saw this paper 
signed, and putting that witness out of the question, why may not some very 
important lines have been cut off from the original document ? cutting the paper 
off entirely, so that the signature which was at the bottom of the first paper might 
be added by introducing another paper vrith those four lines upon it, and the 
genuine signature applicable to a different transaction is appended to this paper, 
which is ill this state, and but for the evidence of this one witness there is no 
testimony in this cause which goes the length of disproving that circumstance. 
Now is there any Court in the world that would receive such an instrument cut in 
the manner that this is, without more satisfactory evidence than has been produced ? 
If a plaintiff produces a bond in this country, or any other instrument which appears 
to have been altered, the Court will not receive it or act upon it till it is most 
satisfactorily proved by all the subscribing witnesses at the least, and other evidence, 
that that alteration was made antecedently to the signature ; there is no such 
evidence here, and this is the whole of the case of the plaintiff below. 

There is a circumstance I ought to take notice of : an Ameen of Police says 
the defendant admitted he was a partner in the house, but I cannot admit that that 
is sufficient to buoy tip an instrument that is beaten down by all the facts that 
appear. 

Under these circumstances, the Court, so far from thinking they have that 
satisfactory evidence that will enable them to reverse two judgments in India, 
where the Judges had an opportunity not only of hearing the wdtnesses, which is a 
great advantage they have over us in that respect, and where they had an oppor- 
tunity of seeing this instrument, for though an English Judge might not have 
understood the writing, the maimer in which these alterations were made, might 
have given us strong reasons for forming a conclusion with respect to this matter, 
but 'UneW these, circumstances the Court is of oj)inion that the appeal must he 
disrilissecl, and as this case on the. vie^v we have taken of it is founded in forgery 
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at least, and most likely forgery supported by perjuiy, we^tliiuk it ought to be 
dismissed with costs. 

Appeal dismissed with costs. 


The Isrd June 1837. 

^ Present : 

Ijord Wynford, Lord Brougham, Mr. Justice Bosanquet, Mr. Baron Parke, 
Mr, Justice Erskinc, Sir E. Hyde East, and Sir A. Johnston, 

rractice of Privy Council (in case of appeal from concurrent Judgments.) 

» On Appeal from the Siidder Pexoanny AdcmViit of Bombay. 

Khoorshedjee Manikjee, 
versus 

Mehrwanjee Khoorshedjee and an other. 

The rule upon which the Privy Council universally acts in the case of an appeal from concurring 
Judgments of the Courts below, is to affirm the last judgment imless they see that it is clearly wrong. 

Mr. Baron Par/id— T his case comes before their Lordships on an appeal 
again It a decree of the Sadder Adawlut, affirming a decree of the Provincial 
Court, which decree of the Provincial Court affirmed the decree of the Zillah Court. 

We have therefore three concurring judgments of the Courts below, upon which 
we are called upon to advise Her Majesty. 

The rule upon which the Board has universally acted is to affirm the judg- 
ment,, unless they see that the judgment is clearly wi'ong. In this case, their 
Lordships, after looking at the evidence, and taking great pains upon the subject, 
cannot pronounce an opinion that these decrees are wrong ; and the result will be 
that these decrees are to be, affirmed. 

One question made in the argument to-day was, whether the will or codicil, 
or either of them, were sufficiently proved, ^Upon that, their Lordships pronounce 
no opinion ; they do not know that they arc agreed upon that part of the case ; 
and if the question was to depend upon this^ whether there was proof of the 
will, it would be necessary to take a little time'to consider that part of the case. 
The ground upon which the Courts have proceeded is that, taking the will and 
codicil to be proved, the plaintiff has no right to institute a suit to be iet into 
possession of the unadministered effects of the testator } and the ground up6n which 
they appear to have proceeded is that, according to their notion, when the sons were 
let into possession, there was an end of the right of the executors to interfere. That 
appears to have been the ground upon which the Court proceeded, that it was not a 
power of control, to be exercised by the executors from time to "time, according to 
the conduct of the children ; but if fhey shewed a disposition to amend, it was for 
them to consider whether they would let them into the shop ; and if they did let 
them into the shop, all their powers ended ; and that seems not to have been an 
inconvenient notion, that their admission to the management was to be , dependent 
upon the conduct of the children ; but if they were once let into tbe possession of 
the concern, the power of the Vakeel was at an end ; and the Court of Sudder 
Adawlut did not see any sufficient reason to differ from the opinion of the Zillah 
Court, but followed the decree of the Provincial Court in that respeef. 

If that be the true construction of the will, it becomes a mere question of 
fact, whether this executor did let the sons into possession of the shop and the 
management of the concern. There appears on the part of the defendants a 
certain quantity of proof given of their having continued to act ns in the adminis- 
tration of the estate of the testator ; that they continued to manage the concern ; 
that they sued for debts and paid debts ; that is the positive evidence given by the 
defendants ; and then Hormuzjee is examined by the plaintiff, and gives not veiy 

K 
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dear or satisfactory evidence upon that subject. According to the account he 
gives, he appears to have said that the plaintiff ‘so far continued in the manage- 
ment of the concern that he would not suffer access to the chest except in hivS 
presence ; and when he is examined as to the part that the defendants took, and 
whether the plaintiff himself really acted as Wkeel or executor, he answers 
You and the plaintiff became Koorshed-jee’s Vakeels ; did you then pay his 
debts, recover his claims, and manage his affairs?' — and he says? ‘‘No f and that 
shews that the sons were permitted by the executor to do it. Then, in another part 
of the same examination, in answer to a question put by the Court,, — “Was the 
business which Dada Bhaee and Mehrwanjee managed for a period of four years 
right and proper?'' — ^he cannot deny that they were in the actual management 
of the business — he gives an evasive answer : — “ They do not at present* manage 
business properly." The result that the Zillah Court came to was that the sons 
had been admitted completely to the management of the concern ; that is one of 
the grounds they allege for their judgment ; and this Court cannot see that the 
Zillah Court, who were the proper Judges of the matter of fact upon the testimony 
produced, have come to a wrong conclusion in that respect. On that ground, their 
Lordships are prepared to advise Her Majesty that the decree of the Zillah Court, 
and the other decrees that follow it, should be affirmed. This becomes a mere 
question of fact, whether the Vakeels named in the will, admitting it to have been 
properly proved, admitted the sons to take the actual management ; and on that 
we are of opinion that permission was given ; and if they have once given that 
permission, their control becomes at an end. 

Upon these grounds, their Lordships think the judgment below should he 
affirmed ; but in consequence of the difficulties in the case, and the great obscurity 
of the will itself, they think the decree should he affirmed without costs. . 

Decree affirmed without costs. 


The 5th December 1837. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr, Justice Bosanquet^ and Mr. Justice Erskine. 

On Ap'peal from the Sndder Dewanny Admvhit of Bombay. 

Judgment for part of claim— Aclmowledgment of Defendant. 

Eduljee Framjee, Representative of Fyz-oolla Khan Azum Khan, deceased, 

versus 

Abdoola Hajee Gherak. 

MTiere an action is brouglit for a certain smn, on failui’e of plaintiff to prove Ms entire claim, judgment 
may l)e given for a smaller amount in accordance with the achnOwledgraent of the defendant. 

Bosanquet, J. — This suit was com^'isneed for the purpose of recovering rupees 
3,481. ^ A judgment has Been given for a smaller sum. The judgment given by 
the Zillah Court, which has been subsequently confirmed, was for rupees 
■ .S,‘207, with interest upon it The plaint begins by saying, “ I have claim 
against I'yz-oolla Khan, amounting to rupees 3,481, principal and interest, on 
an account the particulars of which are written below." And after stating se- 
; 5 retal circumstances, the particulars are stated below in seven items, amount- 
to thq sum claimed, to rupees 3,481. The whole of that was not proved, and 
t|pre, was, a defect of proof of the circumstances that are mentioned in the plaint, 
proof of the acknowledgment, on the part of the defendant, that a 
sum ahaouhting to rupees 2,701 was due from the defendant to the plaintiff, pro- 



PKIVY COUNCIL JUDGMENTS 


7 ^ 


vMed the evidence that was given of a paper that was l^ronght to the Moofti, 
and on which he gave evidence, and of which he said he made a copy, and of which 
he professed afterwards to produce a copy, was evidence in the case. 

Now, with respect to the testimony of the Moofti itself, there does not appear 
to be any ground for imputing any discredit to it. The only real objection which 
is now made in this case, is an objection that was not taken at all in any of the 
Courts below. It was assumed,^ apparently upon those proceedings, from the be- 
ginning to the end, by the parties, and by all the Courts through which this cau«e 
has passed, that the paper which is set out in the Appendix is the paper that was 
.spoken to in the evidence of the Moofti, when he stated that the parties came 
before him, and agreed that a paper should be drawn up, and acknowledged that 
he has entitled to the amount in question. There is not one word in any one of 
those petitions of appeal, or any observations of any one of the Judges, that throws 
any doubt upon the identity of that paper. It does therefore appear to their 
Lordships, that being the case, it being quite clear that the parties have taken this 
paper to be the paper spoken to, that we must consider that as the paper 
which was acted upon in the cause, and which was the paper spoken to by the 
Moofti in his evidence. Then, if so, that is an acknowledgment that the amount 
of rupees 2,701 was due by the present appellant, upon which, of course, interest 
follows. One Judge thought it was necessary that there should be a deed amount- 
ing to a compromise for the sum in question, and that being incomplete, it was not 
able to be supported as such ; but the Superior Court appears to have treated it as 
I think they were bound to treat it, namely, as an acknowledgment by the qoarty 
who agreed to the contents of that paper, that he did owe the present respondent 
that amount ; and it is a common and ordinary course that an action is brought for 
a certain sum, and judgment is given for a smaller amount. As this is a case in 
which the judgment of the Sudder Adawlut must be afHrmed, and as this judgment 
has already been affirmed by two Courts, their Lordships are of opinion that it 
must be affirmed with costs. 

Judgment affirmed with costs. 


The 5th December 1837. 

Praotiooof Privy Council— Costs— Appeal— Section 7, Eegulation II, 180CJ Bombay 

Code. 

On Appeal from the Sadder Dewanoiy Ada%ohvb of Bombay, 

Mussumat Keemee Baee, 
versus 

Luchmun Dass Narrain Dass. 

Wliere a discretion is vested in a Court as to costs, the Privy Council will not, allow any appeal 
against the exercise of that discretion, because no appeal lies against a mere decree as to costs. 

But where a Coiirt has no discretion to exercise in the matter (as where a suit was instituted by parties 
who had no right to institute it, as the person on whose name and on whose behalf they instituted it was 
dead at the time) costs must follow the decree, according to Section 7, Kegulation IL 1800 of the Bombay 
Code. 

The Right Eon'ble T, Er shine, — It will not be, necessary to hear the Coun- 
sel on the part of the respondents in this case after what has been said with res- 
pect to the amount of costs ; the main question arises upon the registration of 
1800 ; the Ilnd Regulation, Sectiqn 7, w^ich enacts, that after the parties in a suit 
^^have been heard, and witnesses and exhibits examined and considered, the Judge 
^^is to give judgment according to justice and right, and is to order costs to be paid 
“ tp the party in whose favor the decree should be made.’^ There are subsequent 
Regulations which are applicable to cases where tlie parties may elect to proceed in ‘ 
their cause, or where the defendant absconds and does not appear. 
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In tluM ca«e, the^nction was brought by two of the clerks of a person of ilto 
nanre of PcrmanuiuUdas, for iDjuvy supponetl to have been sustaiued to the reputation 
and the trade of their master by the condiictof the defendant. But it appeared in the 
course of the cause, that the master liad died Ijcfore this action had been com- 
menced, and therefore, although there appeared to have boon some injury susiainocl 
by the plaiuiifis themselves, inasmuch as they rejected that as the ground of their 
suit, but rested it entirely upon the right that tCeir master had to recover damages 
for injury sustained by him ; the Court thought that the suit would not be further 
proceeded in, and proceeded to adjudge the co>sts of the suit, and then, considering, 
upon looking into the proceedings, that the defendants had misconducted them- 
selves, instead of following the terms of this Regulation, they proceeded to direct 
that the defendants should pay their own costs, and the plaintiffs their costs ; that 
is, that each, party should pay their own costs. 

Now, if there had l)eGn a discretion vested in the Zillah Court, their Lordships 
would not, I think, have allowed an appeal against the exercise of that discretion, 
because no appeal against a mere decree as to costs would be allowed ; but the 
question here is, whether the Zillah Court had any discretion to exercise or not, 
and whether they were not bound by the terms of this Regulation. Upon the 
appeal by one of the defendants against their decision, the Provincial Court and the 
Su<lder Dewanny Adawhit Court were both of opinion that the Zillah Court had 
no discretion to exercise, and therefore that they ought to have awarded the costs 
to be paid by the plaintiffs in that suit to both the defendants ; but, inasmuch as 
the appeal there was only by one of the defendants, they could not reverse the sen- 
tence against the other defendant who had not appealed, but gave the costs which 
had been incurred by the appeal to the defendant, to be paid to him by the plain- 
tiff. Their Lordships are of opinion that the judgment of the Provincial and 
Sudder Uewanny Adawlut Court is correct ; that the Zillah Court had no discretion 
to exercise upon the subject, because the ground of the decision of the Zillah Court 
appears to have been that this was a suit instituted by parties who had no right to 
institute it, for the person in %vhose name and on whose behalf they instituted it 
was dead at the time, and therefore, having no right to institute it, the judgment 
was upon the merits, and therefore that the whole case being before them according 
to this provision in the Regniation/they must give the costs according to the result 
of the suit. 

A case has been cited from Borradaile's Reports, in which the Court appears, in 
enaction under very peculiar circumstances, to have given a most extraordinary deci- 
sion. First of all, in deciding that the defendants should pay the costs to a plain- 
tiff who did not succeed, and then, when, that failing, plaintiff appealed, in two 
stages, to other Courts, and failed also in appeal, in giving the costs in like manner 
again>st the respondents, who in all three of the proceedings had succeeded. 
This is rather too strong a case, their Lordships think, to be cited as an authority ; 
and there appears to have been no objection made by the parties, no appeal from 
the decision of the Court below as to costs, and therefore the point never having 
been raised, cannot be cited as an authority. - 

Again, it has been said that there has been a Regulation passed in the year 
1827, after the decree in question was made, and that we must look at that Regula- 
latiou, not merely as declaring what should take place from the year 1 827, but as 
recognizing the practice of the Courts, which is supposed to have prevailed from the 
time of the passing of the Regulation of 1800 down to that day ; but there is 
nothing in the Regulation of 1827 which %is declaratory, or which shows any re- 
cognition of any such practice in their form ; they are evidently prospective only ; 
and inasmuch as this decree was pronounced before that Regulation was made, we 
’ mpst decide this case without any reference to those profusions. . Their Lordships, 

- therefore, are of opinion that tlm judgment of the Court of Sudder JDewanny Adawlut 
be affirmed; far as the same applies to the appellant’s own proportion of 
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costs widcli amount to 1,298 rupees in the Zillah Coiirt, and the whole of 
the costs in the Courts of Appeal from the Zillah Court. 

Mr. Miller. — My Lords, I dare say we shall agree; if your ‘ Lordshij)s will 
permit us, we vsliall enter into communication with respect to the amount if your 
Lordships desire to fix them. 

Lord Brougham. — There is no difficulty about that ; it is 1,298 rupees in the 
Zillah Court and the costs of the Appeal Courts, and if any costs are to be deducted, 
they must be refunded, and also there will be the costs of this appeal. 

Mr. Miller. — I hop^. 

The Hon'hle T. Ershine. — The judgment must be .affirmed, with costs, of course. 

Lord Broughuni. — If the respondent have been paid enough to repay it, then 
he will refund the costs in the Zillah Court which have been improperly paid him. 

Mr, Ililler. — I hope your Lordships will not decree costs of the appeal against 
us, because when we come here, we shew that there is 'an error in the decree of the 
Court below wuth respect to these very costs. 

3Ir. Baron Parke. — That is not tlie ground upon which you appeal. 

The Bight Hon'hle T. Ershine. — That appears to have been an evident 
mistake. 

Mr. Serjeant Spanhie. — Yes, my Lord; 

Lord Brougham. — And if you have been paid enough to repay, you will 
deduct in order to make repayment. 

Mr. Serjeant Spanhie. — The 12,000 rupees is carried forward improperly; it 
is the difference between 1,298 and 4,000 rupees and odd, which we have to repay. 

The Right Hon^hle T. Ershine. — The decree will be affirmed as to all the 
appellant's own costs, the decree being confined to the appellant's own costs. 

Mr. Justice Bosanquet. — There is J,29S impees in the Zillah Court ; all the 
rest is right. 

Mr. Serjeant Spanhie. — There is the sum of 4,000 rupees carried forward, and 
that is carried forward as the sum of 4,000 instead of being 1,298 rupees. 

The Right Hon' hie T. Ershine. — Reducing the costs in the Zillah Court to 
1,298 rupees. 

Mr. Serjeant ^Spanhie. — The respondent to be entitled to any costs subsequent 
to that period, including the costs of this appeal. That is the substance of it. 


The 7th December 1837. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, Sir J. Nicholl, Mr. 
Justice Erskine, and Sir E. Hyde East. 

Sale of Hogulan Dues (by Mahomedan Widow ) 

On Appeal from the Sadder Deivanny Adawlat of Bombay. 

Bomanjee Muncherjee, 

. versus 

Syud Hossain Abdoolah. 

A sale of Mogolan dues by a Mahomedan widow annulled as made without proof of power to sell. 
Lord Prougham . — This suit was brought by a party whose title, if it cannot 
be displaced by the title assumed to be given to the purchaser, stands unimpeach- 
ed and admitted, but the suit is for the purpose of setting aside that title, 
which was given, or pretended to be given, by the Headji Begum to the purchaser, 
the then defendant, that is, the defendant below in the first instance before the 
Natiye Court; and the appellant here originally brought the suit for only 227 
rupees, for the one year's income of' the moghulall dues ; it afterwards, by an order 
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alloAving a siippWnen^ral petition to be presented, became a suit for the purpose 
of disposing of the -^vhole question as to the right to sell, that is, as to the title 
obtained by the purchaser, and the validity of the sale so pretended to be made by 
the Headji Begum to the appellant ; we are therefore now assuming— (and the 
parties will attend to this for a moment to see wether there is any mistake in our 
assumption) — we are assuming that this decree below, reversing the judgment 
of the Zillah Court, which judgment reversed the judgment of the Court of the 
first instance, in which the decree had originally been given against the sale, and 
for the present respondent, that the decree of the Zillah Court disposes not merely 
of the question which was, first brought before the Court of the first instance^ 
touching the one year's income of the mogulan dues, but that it disposes of the other 
question, of the validity of the sale, as well as the right to those 227 rupees for the 
one year’s dues ; we are assuming it disposes of that question by the decree, contain- 
ing a declaration that the Hdaeji Begum had no power to sell, and further, an- 
nulling the sale contended for below, 

Mr. Lloyd.— It leaves that open. 

Lo7xI Brouglimn . — The stamp having been increased from 40 rupees, which 
would have been sufficient, had the amount sought to be recovered been the value 
of one year’s income to 100 rupees, the amount required, if it had been the 10 years’" 
income calculated in order to protect the revenue, in case of the whole value of the 
estate being in suit, and not^ the year’s dues, we assume that — 

Mr, Lewis . — ^We assume that to be the case. 

Mr. Lloyd. — 1 1 leaves the question open as against the widow. 

Lord Brougham . — It leaves the question open, in what way one does not exact- 
ly see, except that not having covenanted for title, yet nevertheless it is understood ; 
it seems to be taken 'for granted that the purchaser who ha>s obtained a bad title 
has a right to sue her at law for damages foi having conveyed that bad title, offer 
recovering the purchase-money ; we are assuming that — 

Mr. Serjeant Spaniels . — All those questions have been reserved. 

Lord Brougham . — We have considered this case very minutely during the long 
and most able argument on both sides, and (so far as an argument can be satisfactory 
upon questions involving great difficulty) the very satisfactoxy argument on 
both sides ; we have also considered the matter since the close of that argument, 
and we are of opinion that, though the case on neither side is free from doubt, 
and though it is very probable the evidence produced on both side is not entitled to 
entire credit, and though there appears certainly to be the production of one do- 
cument, respecting the authenticity of which there is much doubt upon the minds of 
the Court, I mean the copy of the power of attorney in page 9, produced by the 
present respondent, the plaintiff below, nevertheless we do not see sufficient grounds 
for reversing the decision come to in the first instance by the Native Commissioner’s 
Court, declaring that the Headji Begum was not armed with sufficient power to 
deal with this property by way of sale after the death of her husband, and that 
the sale must be annulled which she assumed to make. 

It is unnecessary to go into the particulars of this case further than to state 
that such is our opinion that we cannot, under these circumstances, reverse the 
decree of the Sudder Adawlut Court ; and upon the whole of the case, we think 
the judgment come to by that Court, reversmg the decree of the , Zillah Court, 
fhust be ^a:ffirmed, and the consequence will be that the sale will be annulled. The 
' only observation arising upon that decree is, that there is a certain inaccuracy of 
Ixprassion in the reason assigned for the reversal, which is stated to be not the want 
{ df; power by the Hedji Begum to make the sale, not the non-existence de facto 
rsxxfficient power of attorney to unable her to sell the absent bi-other’s 
the share of the moghulaU dues, but the non-production of that power 
* #^^to/n9y ; that is inaccurately stated. It is not the non-production of the power - 
IhattsHhe 'ground of the decision against the validity of the sale, or against the 
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H'eadji Begum’s power to make that sale, but it is the uon-production of that power 
or of any circumstances proved which might have enabled the Court to presume the 
existence of that power. It follows that the Zillah Court was not right in the 
second instance in "holding that the Headji Begum had that power, and obliges 
the Court of the last resort, the Sudder Adawlut Court, to decree that she, not 
having that power, had sold property she had no right to convey, and, therefore, 
annulled the same ; therefore the duacree must be affirmed, and the decree having 
given the plaintiff below, the present-respondent, bis costs in all the three stages, 
that is, affirmed like the rest, and is parcel of this affirmance ; but under the 
circumstances of the case, and with reference to the conduct of the parties^ we 
are not of opinion that the respondent should have his costs of this appeal ; we think 
it quite right that he should have his costs in all the stages below, and, among 
other reasons, for this, that before the Native Commissioner, after the point had been 
made and stated by the Court, and distinctly brought to the knowledge of the 
present appellant’s vakeel, that the production of the power of attorney under which 
the sale was made, or assumed to be made was necessaiy4‘or this case ; that time after 
time the Court of the first instance adjourned first for seven days, then for three days, 
and then for two days ; in addition to those, twenty days'’ time was afforded for the pro- 
duction of that instrument, and not only was it not produced, which might be because he 
had not got it to produce, but that no statement was ever made by him (when thus 
pressed by the Court so frequently) of the fact which he now asserts, that he had not 
got it, until on the 27th of July, two days after the 25th (upon which 25th it is to 
be observed Headji Begum’s evidence had been open to the Court), notice was given 
that she was entitled to be examined, and an order for her examination, she being 
a Mahomedan woman, at her own residence, having been obtained, then, and then 
only, it was that the vakeel of the present appellant for the first time stated that 
he had not got possession of that instrument, which of itself would justify the Court 
below in our opinion in giving the costs of all those proceedings ; but when we 
take into consideration the conduct, in other respects, of the respondent, particu- 
larly with respect to the production of that instrument, the alleged copy of which 
Is in page 9, we are of opinion he is not entitled to his costs of this appeal. 

J udgment of the Sudder Adawlut Court confirmed. 


The 9th December 1837. 

* : 

liord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, Mr. Justice Erskine, and 

Sir E. Hyde East. 

Agreement (kararnamah)— Payment of Government Revenue— Conditional sale— 

Mortgage. 

On Appeal from the Siiddev Dewanny Admvlut of Madras, 

Sri Rajah Kakerlapoody J agganadha Eaj Bahadoor, 
versus 

Sri Rajah Vutsavoy Jagganadha Jaggaputty Raj Bahadoor. 

The uppehant hecame security for the payment by the respondent of the Goyernment dues in respect of 
mootah then about to he sold for those dues ; and by the first Icamrnmmlh entered into by the paities it was 
’Stipulated that, on default of the respondent to pay any part of the instalmentB, the appellant was to obtain a 
Jfcransfer of the property and to retain it after returning to the respondent the money which may have been 
paid by him. By a second h^-rarnamf^h entered into on the same &y, the plan of a conditional sale provided 
by the first ^cararnmnah was reduced to a mortgage with a covenant between the parties that, whenever the 
appellant' should teie possession of the mootah for the purpose of enabling Mm to discharge the amount for 
which he became security, he should restore the mootah to the respondent as soon as he was re-imbursed all 
that he had advanced, out of the rents and profits of the mootah, HEnn that there was no such inconsiaten- 
■cy between the two instruments as to make the second an invalid instrument. 

Bosanquet, J, — ^Theie LordsWps are of opinion in this case, that the decree of 
the Court of Sudder Uewanny Adawlut ought to be afiBxmed, The facts of the case 
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are very few. It appears tliat the respondent, being in possession of a mootali itpois 
which certain dues were owing to the Government, the land was advertised for 
sale by the authority of the Collector. The appellant, either for the purpose of 
purchasing, as it is suggested, or for some other’ reason, was present, together with 
the respondent, at the time when this property was about to bo sold, and on the 
application of the respondent, he was induced to give a security for the payment of 
the duties due to the Government, amounting to^'about 29,000 rupees, and to take 
a security for the repayment of that as well as the repayment of the sum of 2,000 
rupees, which the respondent owed to another person, and which he agreed to ad-^ 
vancG, and that he advanced 1,000, and 1 think the other 1,000 of that was not ad- 
vanced ; but that is completely immaterial in the present case. On this commu- 
nication there were certain instruments executed, of which there is no doubt there 
was a pottah executed and an anzee, which were necessary for the purpose of autho- 
rizing the Collector to make a transfer of this property to the appellant, who had 
entered into this security. These instruments are, upon the face of them, vsuch as to 
authorize the Collector at '*'onceto make a transfer of the property ; but as it was 
meant as a security to a certain extent, and no further, he entered into the first karar- 
namah, by which it is stipulated, ^Hhat if the respondent should not pay the iii- 
“ stalments fully, and any part of them should be in arrear, the zemindary is to be 
“ continued under the appellant consistently with the writing aforesaid, and that he 
“ is only to return to the respandent the rupees which may have been paid by 
“ him.'’' This is veiy positive, undoubtedly. The pottah and avzee were deposited 
with a third person, who was not to give them up to the appellant for the purpose 
of enabling him to obtain the transfer of the property until there should be a de- 
fault made according to this agreement. A default was undoubtedly made, the 
respondent did not pay the whole he had engaged to pay, and a default having been 
made, and the appelianj having been called upon to pay the money, they were 
given up and carried to the Collector, and the transfer was made. 

Upon the face of this, the appellant was entitled to retain the property. The 
value of the property appears, upon the various statements made in the course of 
this case, to be of a very large amount in proportion to the sum agreed to be ad- 
vanced ; what the precise amount of it may be is not very material to this transac- 
tion, supposing the advance agreed to he made to he very greatly disproportionate 
to the real value of the property. I will come presently to what it appears to have 
been ; but admitting this to be a very hard and very oppressive^ bargain, if nothing 
else was done, the party in whose favor it was made would he entitled to take ad- 
vantage of it ; but one fact which is stated by the respondent, denied by the appel- 
lant, and insisted u]ion in that reply, is, that on the same day another instrument was 
entered into, by which this plan of a conditional sale, entitling the appellant to re^ 
tain the property, provided no default was made, was in fact, x-educed to a mort- 
gage with a covenant between the appellant and the respondent, that whenever he 
should take possession of this mootah for the purpose of enabling him to discharge 
, the amount for which he became security, when he should have received out of the 
rents and profits of that mootah the sum he had paid, with all expenses, he should 
restore the mootah to the respondent. 

Now, then, we must remember who the respondent and appellant were, res- 
; pectively. The appellant was the uncle of the respondent by blood, and also related 
to him by marriage. The account which is given of the transaction by one of the wit- 
nesses who comes to pinve the actual execution of the second instrument, the karar- 
natnah, states, if he be worthy of credit, that which passed upon the occasion, for 
. hjEtving ^stated that he himself was the writer of this instrument, and having stated 
who were the witnesses to that instrument, and those witnesses are called on the 
ftest pocasion before thp Provincial Court, he not only states that he wrote it, and 
thos^ persons attested it, but he states this : After the passing of the kararhamah, I 
askpd. the defendant what advantage there was for him by his taking the trouble 
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of writing the zamin f He answered me thus : “ He is thg real son of the elder- 
sister of my mother, and Jagganadha Raj, who is my protector, has, for the accom- 
plishment of his, the plaintiff s business, incurred expenses and trouble, and afforded 
him assistance whereby he obtained a great reputation, and it would tend to my 
honour, if I, although I may suffer great trouble, pay five or six thousand rupees, 
“ and preserve the mootah for him ( the plaintiff) ; and I have at present caused the 
pottah and ar^ee to be written and taken, merely in order to he sure ; and as soon 
'' as the money due to me is paid I will give back his mootah to him.’' If that 
account is true, if this witness is to be believed, that explains the object for which, 
this kararnamah was given ; and if this second kararnamah was given, there can 
be no question that it was an agreement between these parties, which the respon- 
dent was as much entitled to take advantage of as the appellant is entitled to take 
advantage of the first kararnamah, supposing a second executed. 

The case was brought in the first instance before the Provincial Court, and both 
these documents were filed. The first kararnamah, together with the ar^ee and the 
pottah were filed, and no objection was made to them ; consequently, they are to be 
taken as correct. The question, then is whether there has been anything to take off 
the effect of this first kararnamah, given on behalf of the appellant ; witnesses were 
called for the purpose of proving this second kararnamah, the regular ordinary witiress- 
es ; that is to say the person who actually wrote it, gives the account of it, and the 
attesting witness. The Judge of the Provincial Court did not think it necessary to 
call for further witnesses, for he was of opinion, — and he so states in his judgment, — - 
that if the first instrument was a good and valid instrument, it follows as a ne- 
cessary consequence, that whatever transactions may have subsequently occurred, it 
bond fide became the property and the right of the defendant. He did not enter 
into any question whether there was evidence of that second instrument, and 
it appears that subsequently he admitted to the appellant that it was unnecessary 
for him to call witnesses to rebut the evidence given on the part of the res- 
pondent. 

^ In that state of things the respondent appeals to the Sudder Dewanny Aclawlut ; 
and that Court having heard the case argued upon the evidence, the decree was, as 
appears to their Lordships, very properly reversed, because they were of opinion, 
and their Lordships are also of opinion, that if that second kararnamah was exe- 
cuted, of which the evidence was plain before the Provincial Court, and was not 
opposed, that was sufiScient to entitle the respondent to possession, in consequence of 
the whole advances having been discharged out of the profits of the mootah. It is 
material to observe here that, in giving their judgment upon that occasion, they 
stated the value of this mootah, with all the particulars, and how much had been 
received from it during the time, so as completely to apprize the respondent of the 
circumstance of the beneficial property being much greater than the amount of the 
security which had been given on the part of the appellant; and then it being re- 
presented to them that the witnesses had been stopped on the part of the appellant, 
the reply of the Court was, that it was perfectly open to the appellant to controvert 
any view taken of the value of this property, supposing the value to be an impor- 
tant feature of the case ; but the view taken by the Provincial Court was that the 
first instrument being executed whatever might have taken place afterwards, that in- 
strument entitled the appellant to treat this as a sale, and to hold it ; it is also to be 
observed that, in a very early stage of these proceedings, certainly in the reply of the 
respondent, it was stated that this mootah, which was given as a security for the 
advance of a sum of about 31,000 rupees, was worth a lac of rupees, so that the 
attention of the party had been completely called to that ; but he called no 
witnesses to disprove it ; he not only called no witnesses, but he does not appear, 
from the beginning to the end, to have called that fact at all in question. ^ In the 
final decree of the Court of Sudder Dewanny A dawlut, they state that in detail. 
In his petition of appeal he never calls that in question, and the* objection is now 

L 
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started for tlie first# time, that that representatioD is not to he relied upon. 
Their Lordsliips cannot but think that this fact appearing upon these proceedings, 
taking into consideration the conduct of all the parties in this suit, that a mootah 
of the value stated in these proceedings was professed to be sold by the first 
kararnamah for about one year and ten months’ purchase, which certainly is a 
very inadequate price ; that is an important feature in the case. 

Then, upon the reply, evidence being adduced for the purpose of impeaching 
the testimony of those who set up the second kararnamah, which is undoubtedly 
fvimd facie legal evid^ce of the execution of that instrument, evidence is called 
on the other side to support it upon the testimony of those respective witnesses. 
If the case turned entirely upon this, there might be some difficulty in saying 
whereabout possibly the balance of credit was due ; but there is a circumstance 
then introduced into the case in the first instance, nanaely, another instrument, 
which is adduced for the purpose of rebutting the evidence offered on the part 
of the respondent, of the execution of that kararnamah ; and that transaction 
if it really took place, would certainly go very far, if not conclusively, to show 
that there was a fabrication. I speak here of the receipt by which it is asserted 
that 1 4,000 rupees, which had been paid by the respondent, and the payment of 
which 1 4,000 rupees by him appears to be corroborated by other witnesses on the 
respondent’s side, was actually repaid by the appellant to the respondent, and an 
instrument upon that occasion taken, in which it is stated, after setting out the 
whole of the transaction : “ I therefore demanded from you the payment of that 
sum, which you have this day paid to me in ready cash ; the price of the 
cottam- mootah has therefore been discharged in full ; I will never make any 
kind of demand. This receipt has been written and given with my consent.” 
This receipt is said to have been given on the 18th of February 1823. It is 
eviclent from the proceedings that the date of 1823 is a mistake; the original 
transaction took place the 28th of July 1812, and it appears by a document which 
has been given in evidence, that, in February 1813, — the very day in February, I 
think, does not appear, — but by a document filed, and which was read on the 
part, of the respondent, it appears that, in that very month of February 1813, 
an applidition was made to the Collector by the respondent, requesting him to 
stay his hand, and not to allow the transfer of this property, as being contrary 
to good faith, and making an objection to the transfer. It is supposed that, 
notwithstanding he was then protesting against the transfer of this property, 
be did, in this very month of February 1813, execute this receipt, in which he 
states the whole transaction, stating himself completely out of Court, and that 
he had received payment of the whole sum he himself had advanced, and that 
he never could.make any kind of demand. 

In order to prove this instrument, witnesses were called, and, among others, 
a witness was called who was the attesting witness, and which witness, when 
'called upon, could not even tell the particulars of the letters of his own signature, 
or of the signature of the person who signed it. In respect of not being able 
to read the letters of the signature of anothei-, that might very possibly b^e ; he 
might write a yerj bad hand ; but that he could not tell the letters of his own - 
signature appears very improbable. There are witnesses called on the part of 
the respondent to contradict the circumstance of that 1 4,000 rupees ever having 
be^n repaid from acknowledgments on the part of the appellant. On the other 
hand, evidence is called by the appellant for the purpose of proving that they 
were paid., The Court pf Sudder Dewanny Adawlut were clearly of opinion 
‘that that instrument was a fabrication, and their Lordships certainly concur in that 
Opinion. That being the case, it is a very important circumstance that the main 
Stature of the appellant’s case, which was brought forward for, the first time, 

the case had been sent for review, for the purpose of rebutting the evidence 
of’tliig' " Second- ^ y.Pjl'SBi^Us to' the grou iid, hut falls to the ground 
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because it is a fabricated instrument, set np on the part of j;lie appellant, and that 
has certainly ^ae effect of cutting down .to a great extent the attempt on the part 
of the appellant to rebut the evidence Tfhicb, it must be always recollected, is 
primd facie evidence of that instrument. 

Putting that instrument out of view, — recollecting that the instrument never 
had been adverted to in the early part of the proceedings, — that it might naturally 
be expected when the second docuihent was set up on the part of the respondent,^ — 
that the appellant should come and assert another document, the conclusive 
answer to that is, that nothing of that kind is brought forward till the case 
is sent for review. It is in contradiction also, as I noticed, to the judgment of 
the Court of Sudder Adawlut. The appellant insisted that he had paid the 
whole money to the Collector, -whereas now he admits that it was paid by the 
respondent, but then he asserts that he repaid it to him. . 

Putting that out of the case, then we have now to consider whether there 
is a probability of this second kararnamah having been executed, or whether it is 
so improbable that it should have been executed, there being primd facie legal 
proof of it, that their Lordships ought to hold, contrary to the opinion of the 
Court of Sudder Dewanny Adawlut, that the instrument is not available. There 
are two circumstances wdth respect to probability and improbability, The' 
improbability on the one side is said to be this : that this was not an absolute 
but a conditional sale in the first in'^^tance ; if it was a conditional sale, which 
condition is recited in the first kararnamah, why was not the additional condition 
by which it was to be held as a mortgage also inserted in the same instrument t 
Undoubtedly, that is a circumstance which at first strikes one as very improbable, 
and has great weight with their Lordships in the consideration of this question. 
But though it is improbable, and appears to be so to their Lordships, it' is by no 
means an impossibility, as I think one can conceive circumstances in the case 
which were not unlikely to produce that, and that I find noticed in the judgment 
of the Court of Sudder Dewanny Adawlut. It must never be forgotten that 
this is a transaction between near relations, that the object of the respondent 
was to prevent this, which appears to liave been his paternal inheritance, from 
being disposed of to strangers by a public sale, and lie persuades uucle to 
become a security for him ; his uncle requires security that he shall not be called 
upon to pay money without the power of reimbursement, and he takes a security 
which enables him to take possession of the property, provided the intsalments 
shall not be duly paid and punctually paid to the amount of the smallest sum, 
by his nephew, ou behalf of wdiom he makes this advance. Then an instrument 
is executed to that effect, but it is stated by the witness Ooondoor, to whose 
evidence I have already referred, that the uncle pi’cmised to his nephew that, 
though he took possession of his property, if he should be repaid out of the rents 
and profits, he WQuld give him back his estate. There is nothing very improbable 
in the uncle having made that promise to his nephew, and if he did make that 
promise, binding upon him as a private agreement, it is not improbable that he 
should put into writing. It is an agreement that would not' affect any other 
person to whom the uncle should transfer the property which he had acquired, 
but it is an agreement by which, as long as he held the property, he would be 
bound ; and the Court of Sudder Dewanny Adawlut took notice in their judgment 
that an instrument might have been executed in the common form, which I 
think they say probably the first kararnamah was, notwithstanding the subsequent 
instrument. There is some expression of that kind which leads one to infer, and 
indeed that is a necessary inference from the proceedings, that the Sudder De- 
wanny Adawlut, constituting the Judges on the spot, saw nothing in the mature 
of this transaction so improbable as to induce them to believe it could not have 
taken place. ■ 

It is fui’ther to be observed, with respect to the witnes^s by whom the facts 
axe proved, that we have not the benefit the Court before 
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whom the question brought in the first instance had cf seeing the witnesses, 
and the opinion of the Court was given, not merely upon the fact of the execution 
of that kararnamah, but taking it tcT be executed, and Connecting that fact with 
the testimony which had been given. 

Such being the circumstances of improbability which had their full weight with 
the Court, though Ido not think them unanswerable, then comes the circumstance of 
probability on the other side, namely, the value bf the property. Is it at all probable 
that tljis property should have been sold and sold out and out, for less, as it appears 
to their Lordships upon these proceedings, than two years’ value ? But supposing 
it was even three years’ value, or even four years^* value, would it not have been ex- 
tremely improbable that an instrument should have been executed by the nephew to 
his uncle, transferring it to him out and out, provided he was in arrear in the pay- 
ment of bis instalment to the amount of a single rupee ? It is so improbable a trans- 
action, one should be very much inclined to suppose that, though this instrument 
was executed for the purpose of enabling the appellant, the uncle, to have that kind 
of possession of the property, yet there should be some private understanding or 
some promise that when he should be reimbursed, or if he should pay to a larger 
amount, or something of that kind, he would restore to him his paternal property. 
That is probable, and, that being probable, it returns to what I observed before ; it 
being highly probable such a promise should be made, is it not highly probable that 
that promise should be put into writing ? 

Under these circumstances, their Lordships are of opinion that the conclusion to 
which the Court of Sudder Dewanny Adawlut came is correct ; that the receipt set 
up for the purpose of rebutting the second kararnamah is a fabrication ; that the 
second kararnamah has been executed, and that, consequently, effect is to be given 
to that kararnamah. The receipt being clearly a fabrication, that impeaches the 
testimony brouglit forward, to a certain extent, by the person who sets it up, who is 
the appellant, when he brings forward testimony for the purpose of impeaching the 
credit of the witnesses to the second kararnamah, who state circumstances which are 
primd facie legal evidence of the actual making of the instrument by the person 
who wrote it. The Court of Sudder Dewanny Adawlut must be the best judges of 
instruments of this description ; and their Lordships are of opinion that tliere is no 
such inconsistency between those two instruments as to make the second an invalid 
instrument ; but treating it, therefore, as an agreement between the parties, notwith- 
standing the first instrument msiy have been deposited, the effect of the transaction 
is that, if the appellant should be reimbursed all which he lias advanced out of the 
rents and profits, he will restore the estate to his nephew. Then, if he is to restore 
the estate to his nephew, he must not only restore tlie estate, but what he has l)een 
overpaid ; and it does not appear to their Lordships there is any such apparent ol)- 
jection to the amount they have awarded (I think 9,000 rupees is the sum he has 
been overpaid) as to furnish an objection, and that objection does not appear to have 
been taken in any of the proceedings on the petition of appeal. Their Lordships 
under these circumstances are of opinion that the decree of the Court of Sudder 
Dewanny Adawlut must be affirmed and affirmed with costs. 

Decree affirmed with costs. 

The 11th December 1837. 

Present : 

Hereditary ufQees— Enam Gramms— Limitation. 

On Appeal from the 8udder Dewanny Adawhit of Bombay. 

Beema Shunkiir, Bal-Orishna, and Venaik, sons of Gungadhara Sastri^ 

; ’ ^ versus 

‘ Jamas-jee Shapor-jee and others. 

grant of a village in Lnam by tbe Government cannot deprive tke Meymoodars of their beroditary 
,'To entitle tbc persob i|^^oase^ion tOi tbc enjoyment of the office and receipt of the dues from the 
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villago, it is not essential that the duties of the Office should have been actuall^performcd, if the party T 7 as 
prepared to discharge thorn when required. Claims to recoyor arreais of such dues arc limited by Section 4 
Regulation V. 1827 of the Bombay Code to 12 years. 

Erskme, J, — In this case Jamas-jee Shapor-jee and Ramvalub Jenan Earn, two 
of the present respondents together with Toolee Earn, Muja Earn, and Eustom-jee 
Eutton-jee whose interests are represented by the other two respondents, on the I7th 
of September 1 827, commenced a suit in the Court of the Assistant Judge in the zillah 
of Surat, against the present appellants for the recovery of the sum of Ks. 1,344 be- 
ing the amount of the arrears of certain hereditary rights of office alleged to be due 
to the plaintiffs from the appellants. The plaintiffs' suit was founded upon the alle- 
gation that they were the hereditary Meymoodars, Parek, and Mehtahs of the Chow- 
rassee pergunnali, and that the owner of the village Dindolee, which was situate 
within the pergnnnah, wei'e bound to pay to the hereditary Meymoodars the 
annual sum of Es. 56 ; that the village of Dindolee had, in the year 1803, been 
granted by the Governor in Council to Gungadhara Sastri, the deceased father of 
the present appellants, who succeeded to the village as his heirs j and that neither 
the father nor the appellants had paid any part of the hereditary dues, the value 
of which the plaintiffs claimed in that suit. The defence set up by the appel- 
lants was in substance, a denial of the plaintiffs’ title to the hereditary offices 
claimed by them ; secondly, a claim of exemption from the payment of the accus- 
tomed dues, by virtue of the grant of the village by the Company to the father 
of the appellants in Enam ; thirdly, a denial of the right of the plaintiffs to recover 
any of the alleged arrears, on the ground of their never having performed the 
duties of their several offices in respect of the village of Dindolee since the date of 
the grant, and that the appellants and their father had in consequence employed 
and paid others to transact those duties ; four tidy, a denial of the plaintiffs' right 
to recover under the Eegulations of 1827, Eegulation V. cap. I The plaintiffs 
supported their claim by several documents filed as evidence in the suit, and by 
the testimony of several witnesses examined in their behalf The defendants 
produced no evidence. The Assistant Judge on the 11th Setpember 1828, pro- 
nounced bis judgment, and thereby decreed that defendants should pay plaintiffs 
Ks. 1,344, as the dues of the Meymoodars and others for twenty-four years, at 
Es. 56-1 per annum and costs. Erom this decree the appellants appealed to the 
Zillah Courts of Surat upon the grounds already enumerated, as their defence before 
the Assistant Judge. 

In this stage of the cause, the grant of Dindolee in Enam to the appellants’ 
father Which had not been given in evidence ])efore the Assistant Judge, was pro- 
duced by the Collector of Surat, which, however, is wholly silent on the subject of 
the dues in question ; and the following answers to questions put by the Court to the 
Collector were returned and read. I’he first question put by the Court was, ‘^When 
Government give a town in jaghire, do the Jaghiredars pay the Meymoodars, and 
other officers their rights of office, or do they cease from the time the town is given 
in'jaghire?" The answers were, Either the Honourable Company or the Giiicowar 
give villages in jaghire ; the Jaghiredars must pay the hereditary Meymoodars, 
Pareks, and Mehtahs their yearly dues ; no hereditary office ceases on a village being 
given in jaghire, but continues as heretofore.” The second question was, “ If the 
Meymoodars, Pareks, and Mehtahs do not go to Jaghiredars’ villages to perform the 
duties of their offices, do they then receive their fees of office, or not ?’ And the an- 
swer returned was, The Meymoodars, Pareks, and Mehtahs do perform their 
duties, but transact all business that comes before them in the office at the head 
station, and there receive the fees of office ” In addition to this, the depositions 
of two hereditary zulatee or accoun tants were cited, who proved that it was cus- 
tomary for the owners of land given in jaghire to pay the customary dues to the 
hereditary Meymoodars, Pareks, and Mehtahs, even where no duties were performed* 
' On the 19th of Novembei*, 1829, the Zillah Court pronounced its decree which 
concludes thus : It is now here proved that the Meymoodars’ rights are hereditary^ 
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but it is well known tiiat the childi’en receive these riglits from their father, and tha 
the person doing the duties receives the fees ; and if Government give a village in 
jaghire, the Meymoodars’ rights over it do not lapse ; and it is proved beyond all doubt 
that plaintiffs are the Meymoodars and Mehtahs of these villages, and if they had 
performed the duties of their office, their claims would have been proved against 
defendants ; but it is clearly proved that plaintiffs have not performed the duties of 
this office for twenty -four years, nor received thSir dues, which therefore do not ac- 
crue to them for that period. Therefore, after mature deliberation, the Senior Assis- 
tant Judge’s decree is reversed, and the plaintiffs’ claim thrown out ; but the plain- 
tiffs’ rights as Meymoodars and Mehtahs are decreed to them, and that defendants 
should in future employ plaintiffs in those duties, and pay them tbeir dues, and if they 
should not call upon them to perform the duties, nor shew good reason why they 
should not employ them, they shall nevertheless pay them their fees, plaintiffs pay- 
ing costs in both Courts.” 

Against this decree the present respondents appealed to the Sudder Dewanny 
Adawlut at Bombay, and the cause came on to be heard on the evidence produced 
in the Courts below on the 15th December 183L The sitting Puisne Judge gave 
his opinion to the following effect : “ The trying authority is for confirming the deci- 
sion of the Senior Assistant Judge, and awarding to the appellants the ambhnt 
sued for ; but as the correctness of this opinion may be questioned in referonce to 
the law of limitation, the case is referred to a full Court, for the adoption of 
such mode of disposal as the Judges may consider most expedient.” And on the 
ICth May 1832 the four Judges pronounced the decree of the Court, viz, ‘'The 
parties being this clay present in Court by their vakeels, and all the papers and 
proceedings filed in tlie suit having been read, , and mature dehberation had 
thereon, the Court is of opinion that the appellants are entitled to recover fees 
for the last twelve years, and therefore determines to amend the Judge’s decree 
of IDth November* 1829 to that extent; costs to he borne in proportion to the 
sum awarded.” 

From this decree the present appeal was px-esented to His late Majesty in 
Council, and has been referred by Her present Majesty to the Lords of the Judicial 
Committee, and was argued before them on Saturday last. When these points 
were insisted upon by the learned Council for the appellants : firsts that the 
, plaintiffs’ witnesses had not made out any title to the fees claimed ; secondly^ that 
the respondents were not entitled to recover anything, on the ground that they had 
not performed any of the duties in respect of which the fees were payable ; and third- 
ly, that their claim was barred by the 5th Bombay Eegiilatiou of 1S27, chapter 1, or 
that at all events it should be reduced to the amount of six years’ arrears under the 3rd 
Section of that chapter. On the other hand, the respondents insisted that they hud 
clearly made out their claim, and that the Sudder Adawlut, so far from having awarded 
them more than tliey were entitled to recover, ought to have confirmed the sentence of 
the Assistant Judge of the Zillah Court, and decreed them the arrears of the whole 
twenty-four years, for that neither the 3rd nor the 4th Sections of the Eegulation 
relied on applied to their case. 

Their Lordships disposed of the first point during the argument, being sativsfied 
that, although the evidence of the enjoyment of the office was slight, there was never- 
theless sufficient to shew the respondents’ title to it, and receipt of the dues from the 
village of Dindolee before and down to the grant of that village to the appellants’ 
father in 1803 ; and there being no evidence on the other side, which the appellants 
might easily have produced if those fees had been paid to any other party, tbeir Lord-- 
,Bhips also intimated their opinion that tlie grant of the village in Enam by the Com- 
pp-Tly ootdd not deprive the Meymoodars of their hereditary rights, and, agreeing with 
'the Courts below, that it was not essential to the respondent’s case that the duties 
'should have been actually performed if the respondents were prepared to discharge 
them when required, and seeing no reason to doubt the , conclusion formed by the 
Zillali Court, that respondents attended at their office according to the ordinary 
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course of practice in sucli cases. Their Lordships confined tlie'^rgument of the learn- 
ed Counsel for the respondents to the questions arising out of the Bombay E-egula- 
tions, and, after hearing the Counsel on both sides, took time to consider their true 
bearing and effect upon the case before them. 

Their Lordships have now fully considered these Regulations, and are of opinion 
that the decree of the Sadder Adawlut is right and ought to be affirmed. They can- 
not, however, adopt the view taken by the learned Counsel for the respondents, that 
the claim of their client ought to have been extended beyond the twelve years by 
viidueofthe provisions of the 1st Section. For their Lordships think that that 
Section is in no way applicable to the present j^roceedhig. The object of that 
Section appeal’s to have been to prevent the title of the actual possessor of any 
lauds, liouses, hereditary offices, or other immoveable property, from being questioned 
after an uninterrupted possession as proprietor for more than thirty years ; and if 
the appellant had been able to shew that some persons other than the plaintiffs had 
been for more than thirty years in the possession of the office of moojomoodan for 
this pergunnah, the title of the possessor might have been set up by the appellants 
in answer to the respondent’s claim, otherwise they would have been liable to a 
double payment. The question then is, whether this case falls within the 3rd or 
4th Section, for the 2nd Section refers to suits for damages, for injurievS to the person/ 
and for the recovery of privileges of caste, and therefore is obviously wholly inapplica- 
ble. The 4th Section declares that in all suits not falling under any of the limit- 
ations in the preceding Sections of that Chapter, it shall be a sufficient defence that 
the cause of action arose more than twelve years before the suit was filed. 

Unless, therefore, the appellants can bring the case within the provision of the 
3rd Section, the Sadder Adawlut has rightly decreed to the respondents the amount 
of the arrears for the last twelve years. 

This Section provides that in all Civil suits for debts not founded upon, or 
supportkl by, an acknowledgment in writing, and in all suits for damages other than 
those specified in the pi-eceding Section, it skall be a sufficient defence that the cause 
of action arose more than six years before the suit was filed. 

The question is, whether this is a suit for debt or damages within the meaning of 
this Section, for if it be either the one or the other, as it clearly does not fall within any 
of the exceptions, the amount to be recovered must be reduced to the arrears for the 
last six years. In order to decide the question, it is necessary to bear in mind the 
foundation of the respondent's claim ; it does not rest upon any contract, expressed 
or implied, made by the sovereign proprietor of the territory, of which a part has 
since been given to the appellants, by which the possessors of land within that 
territoxy are bound to contribute in certain proportions to the maintenance of certain 
hereditary officers created by the grant, imposing an obligation on the officers to 
perform certain duties when required, and an obligation on each landowner to pay 
an annual stipend for the maintenance of the officer. 

The question is not whether such an obligation might he enforced by a smt in 
the nature of an action of debt, but whether a claim so constituted is a debt within 
the purview of this Regulation, and their Lordships are of opinion that it is not. They 
consider the debt pointed to by this Section as confined to demands founded upon the 
contract of the parties, for the terms of which the Government in India justly though 
it. unsafe to rely upon the fading memory of witnesses beyond the period of six years ; 
neither can this be looked upon as a suit for damages within the^ meaning of the 
Regulations. For the respondents are not suing for damages sustained by them, in 
consequence of any tortious interference with their hereditary rights, or for any 
breach of contract by the appellants, but seek in this suit to recover the payment of 
the 'specific sums granted to them, in respect of the lands occupied by the appellants ; 
and their Lordships are of opinion that the Judges of the Sadder Adawlut were 
right in applying the fourth Section of the Regulations to this case, and will advice 
Her Majesty to affirm their decree and to dismiss this appeal with costs. 
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The 30th November 1838. 

Present : 

Lord Brougham, Mr. Baron Parke, Sir T. Erskine, Sir H. Jenuer, Sir S, Lushington, 

and Sir E. Hyde East. 

Mortgage— Ectuitable Mortgagee. 

Pandoorung Bullal tundit, 
versus 

Balkrishen Hurbajee Mahajun. 

^To entitle a person to claim as equitable mortgagee, it is not sufficient to sbow tliat ho paid off the 
original mortgage, but also that it was his own money that was paid, and that he was to stand in the 
position of the original mortgagee. 

Mn Miller and Mr, Wigram having been heard for the appellant. 

Mr. Serjeant Spankie rose to address their Lordships. 

Mr. Baron Parke. — You need not trouble yourself ; none of their Lordships 
have any doubt about the propriety of the decree of the Sudder Dewanny. 

In this case the appellant shapes his case as equitable mortgagee from Kha- 
teykur. 

He says he has paid off the mortgage at their request, and he was to stand in 
the position of the mortgagee, as if areal mortgage had been made to him. He has 
given proof, sufficient perhaps, that he was the hand that paid off the money under 
the original mortgage ; but that it was his own money, or that he was to stand in 
the situation of the original mortgagee, he has not made out. It depends upon the 
letter No. S ; he says it is a genuine letter ; that fact is not proved ; there is no proof 
brought forward in favour of it, and his own conduct affi>rds a strong argument 
against him. He made originally a very different case, and never said a word about 
this mortgage for above a year ; there is no proof of that document upon which he 
now relies. 

Lord Brougham. — The proof of that letter was a most material point in the 
case. It was, as Dr, Lushington said, very early made the subject of dispute by 
the party against whom the 61aim was made ; and whatever may be said as to the 
informality of these proceedings, you are not to make the want of form on the one 
side supply the defects on the other side, or make the mere statement, that he was 
ready to move, be taken as proof that he did make the motion. 

The appeal will be dismissed without costs. 

The 30th November 1838. 

Mesne ProJats. 

On Appeal from the Sudder Dewanny Adawlut of Madras. 

Sooriah Row, 
versus 

Rajah Enoogunty Sooriah, 

Decrco of Sudder Court estiinatiiig the amount of mesne profits from tbe ayerage of two preceding 
years, as ascertained in a former suit (the evidence in tbe present suit being unsatisfactory on both sides) 
uphold; . , 

Brshine, J. — It is not necessary in this case to enter into a consideration of 
those circumstances which led to the present action, because the whole issue between 
the parties was, by the conduct of the Court itself, and by the assent of the parties, 
reduced to this simple question : The only point to be proved in this case is the 
‘".precise amount of the net profits of the village of Gorasa in the years Swabhanoo 
. and.Tarana/" By this their Lordships understand the Court to state that, the only 
question for the parties to direct their proof to was, what was the real value of the 
property during those two years ? or, in other words, what was the amount which 
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tlie plaintiff had lost in consequence of his not having Men, in possession of that 
property to th© possession of which he was entitled ? 

The Court before whom this plaint was first brought was so dissatisfied with 
the evidence on both sides, that it took the extraordinary course of dismissing the 
suit altogether, making the plaintiff pay the costs. 

Now, it was obvious, from th^ evidence before the Court, that the plaintiff was 
entitled to something, and the Court ought to have ascertained, in the best manner 
it could, what that something was ; it ought not to have made the plaintiff pay the 
costs when he was entitled to something ; but, upon the appeal, the Court of Sadder 
Adawlut seems to have been dissatisfied with the great mass of evidence given on 
both sides, and they, therefore, agreeing with the Provincial Court that the evidence 
•was altogether unsatisfactory, and not to be depended upon as to the actual produce, 
proceed to say,— ‘‘ What the value of those profits may be, the documents and wit- 
nesses in this case will not prove, but it need only be observed that the defendant 
himself rated the produce of this very village in his suit No. 2 of 1820, in the Provin- 
Cial Court for the Northern Division, at Ps. 8,132-2 for two years ; and the Northern 
Provincial Court, in their decree in that suit, awarded in his favor Rs, 4,11 1-11-2, 
*'as the value of the profits of the year Pramadi ; and according to the plaint, Rs. 

“ 8,342-13-7 had been paid to the plaintiff on account of the profits of the two years, 
^Wishoo 1821-2 and Chitrabhanoo 1822-3, up to the date of the decree of the Siid- 
der Adawlut in the appeal suit before alluded to. It may, therefore, very fairly 
be inferred that the sum claimed by the appellant as the value of the mesne pro- 
-‘'fits of one year, viz, Es. 4,121-6-9, is not considerably o-ver-rated, if it be over- 
rated at alD* And then they proceed to adjudge to the plaintiff something less 
than would be due upon that calculation, after deducting from tlmt amount 1,000' 
rupees, received b}" the plaintiff himself. It is impossible for the Court to say that 
the fact of the defendant himself, or of those under whom the present appellant 
claims, — that the defendant himself in that suit having claimed the sum of 8,000 
rupees for two years before, and received half of it for one year's profit, and there 
having been double that sum paid into Court for to years’ profit, — that those facts 
did' not amount to evidence to guide the Court, and to satisfy them that it was a 
fair average value, because those years in respect of which that account was taken, 
were the years immediately preceding 1823 and 1824, the profits of which were 
under discussion. Without, saying what the value of the evidence would have been 
if there had been any contradictory evidence, or if there had been any circumstances 
to shew that tlie value of those years was less than that of the preceeding years, 
or any other circumstances, still it is enough to say that it was evidence upon 
which the Court might, in the absence of any other proof, found its judgment ; 
and that it was a fair calculation of the profits of the years 1823 and 1624. The 
Court has discarded altogether the evidence of the defendant as well as the other evi- 
ence of the plaintiff. And if their Lordships, upon looking at the evidence for the 
defendant, could see that it placed within the reach any means of saying how much 
less than that sum the produce of the years 1823 and 1824 was worth, they would 
have availed themselves of the opportunity thus given, of correcting any error into 
which the Court of Sadder Adawlut might have fallen, in taking the amount of 
the preceding years ; but when the evidence of the defendant is looked at, it really 
seems to be perfectly valueless, because it depends upon the testimony of two witnesses, 
Volaty Ramanapa and Volaty Honoonianloo, who state, according to their judgment, 
what the assessment of those two-years actually was ; but they are not the persons 
making the assessment, they had no accounts to produce to corroborate it, and they 
^are speaking at a distance of ten years. The first witness states he is a Mirasidar, 
or Curnum of Gorasa, from which it would seem he had been the person making out 
the account ; but upon an examination of the evidence, we find he was not the per- 
son making out the account, but his younger brother. And all the ground upon 
which he builds his testimony, that the assessment in 1823 was Rs. 950, and in, 
1824 Rs, 860, seems to rest upon what he states afterwards as a fact, that he used 
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to see these acco-unts, \^xen the parties had an opportunity of producing the accounts 
themselves, and the parties who made the account The Court cannot receive that 
as evidence of the fact of the assessment having been to that amount : he did not 
make it ; he borrowed his knowledge from seeing the accounts only, and it therefore 
is not receivable as evidence of the actual amount of the assessment. The evidence 
of the next witness is more loose, though he states some knowledge corresponding 
with the other witness ; he had not personal knowledge of it, and very slight means 
of knowledge 5 indeed, he says, — “As myself and the Gorasa Ourniim, named Volaty 
^‘Oama Raz, are cousins, and as I used to go to Gorasa occasionally, having a 
there, I understood the above circumstances,’"’ which being translated, 
means “ he and I used to talk them over, and that was our understanding/’ But 
where is the cousin, — why was not he called ? If it was to depend upon the evidence 
and the account of the Curnum, why was not he called ? Having made the assess- 
ment to prove the value, the accounts were not to be the measure of the value 
but the knowledge of the person making the assessment would be evidence, and 
it might be very strong evidence, of what the value was. 

Those being the only two witnesses who interfered with the conclusion drawn by 
the Court, — that, as the value of the village was 4,000 and odd rupees in 1819, 
1820, 1821, and 1822, therefore, they might presume it was about the same time 
in 1823, and 1824, — it seems to their Lordships that they cannot interfere with the 
decision the Court have come to, in adjudging to the respondent that account, 
oninus the sum he is proved or admitted to have received, 3,000 rupees ; and there- 
fore the judgment of the Court below is affirmed, but without costs. 

Lord Brougham. — The judgment of the Court in the first instance gave costs 
in the most unaccountable Avay I ever saw. That judgment was reversed, and costs 
given to him of the first Court. 

Mr, Sergeant Spankie. — Yes, my Lord. 

Lord Brougham. — He has got the costs of all the three proceedings below, 
but no costs hei'e. 

Ershine, J . — costs of this appeal ; I have already observed that the ap- 
pellant had ample means of proving the actual value of the village, because, upon the 
death of Hiladry Row, the property reverted to the present appellant, he goes 
through the whole of the accounts, and an account would be rendered by the 
Government to him of what was received during the time it was under sequestration. 

The 3rd December 1838. 

Present : 

Lord Brougham, Lord Denman, Sir T. Erskine, and Sir H. Jenner. 

Salo of Legacy by Sheriff— Proof of extinction of Legatee’s interest. 

On Appeal from the Sudder JDeivanny Adawlut of Madras, 

Stephen Lazar and his wife Thamar Lazar, 
versus 

Colla Ragava Chitty. 

A seizure and sale by tlic Sheriff of the amount of a legacy, imdor a writ against the executor, declared 
invalid in the absence of proof of payment extinguishing the legatee's interest. 

Lord Denman. — In this case their Lordships have had to consider the propriety 
of the judgment of tb . Sudder Dewanny Adawlut, in setting up a bill of sale to the 
respondent in this case, which the Sheriff executed, having taken possession under a 
certain writ whieb came into his hands in the year 1826.' There are two very import- 
ant questions with regard to the jurisdiction both of the Sheriff and the Court ; in 
the second, because there certainly is a great peculiarity in the language of the writ, 
requiring him to seize goods and chattels 'within the jurisdiction under which he has 
Beiaed lands which are not yrimei /acie within his jurisdiction; and there is also 
great question whether the Court had a right to proceed with regafd to those lands, 
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wliicli tlieir LordshijDS undei^stand to be^ not witbiu the juriidictiaii limited by the 
charter of the King, btit tvithin the jaghite of the Company. However, their Lord- 
ships do not find it necessary to enter into the consideration of those very important 
questions ; and the point not necessarily coming before them, their Lordships think 
they ought not to volunteer any opinion at all upon a question of such magnitude ; 
and of course it follows that, upon the other part of the case, their Lordships are 
of opinion that the appellants are entitled to their judgment, 

^Now, that depends upon one very short view of the case, according to the 
opinion which their Lordships have formed of the nature of it, and we do not enter 
into the question of whether the proceedings have been fraudulent or not, or in 
what sense and for what purposes they may have been fraudulent; but the 
opinion which I have now to pronounce proceeds upon its being generally admitted 
on all hands that the appellants had an interest in this property under the will of 
Sultan Shamier, and that, possessing that interest as they did, there is nothiDo* 
like a sufficient proof that they were in any way divested of it. We do not see 
how they could be divested of it except by the clearest proof of their being paid 
of, and that could only be for the life of the female appellant^ for the family had 
an interest in it after her death, and we find that there is nothing to satisfy us that 
any such payment has taken place as to extinguish the interest of the parties. 

It appears that the possession must be considered as having been changed in 
the year 1826, because that is the period to which the bill of sale relates, and it re- 
fers to that period. Now, at that period, the parties were actually in possession 
under that bill of sale, having resumed the possession of the lands of the executor 
and family' of the female appellant, and afterwards putting them into the Lands of 
Narcis for the benefit of these appellants. However, we do not consider that in this 
appeal the proceeding of the parties is to be taken as a history of a series of frauds ; 
but with this observation, that there is a considerable appearance that this property 
was in Narcis for the benefit of the appellants, we pass by the charge of fraud, find- 
iog the circumstances very difficult to understand, simply saying that we are by no 
means satisfied that the interest which was originally created under the will of the 
grandfather has been extinguished by payment to these appellants ; and with that 
view of the case, feeling that they had an interest which the creditors of Nazir (the 
executor of Sultan Shamier) had no right to possess themselves of, their Lordships feel 
bound to say that the seizure and the sale have for that reason been improper, Aiid 
we think, therefore, that the judgment of the Court of Sudcler Dewanny must be re- 
versed, and the original judgment of the Provincial Court of course will be revived ; 
and we consider that the appellants ought to have the costs of all the proceedings. 

Zord Brougham , — We not only relieve the appellants from paying costs, but 
give their costs in the second instance, and their costs of appeal here. , 

The 17th December 18SS. 

Fresent : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Bosanquet, Sir T. Erskine, Sir 
S. Lushington, Sir E. H. East, and Sir A. Jhonstone. 

Evidence— Mesne profits (limited to amount claimed). 

On appeal from the Sudder Deioanny Adawlut of Madras, 

Sooriah Row, 
versus 

Cotaghery Boochiah. 

THe obsemfion that tlie evidencG af a ^ritness proyes too, much la not rebutted by the suggestion that 
It caimot be supposed that the witness was suhorned, for, if he wa» possessed of common shrewdness, ha 
would not haye overdone the thing and thus have given rise to such an objection. 

The Court cannot give more mesne profits than is claimed, although a greater amount may be proved. 

Lord Brougham. — It appears to us that there is no sufficient ground for setting ^ 
aside the judgment of the Court below. It is for the appellant to satisfy us that 
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injustice has been donf?.to him by the decree of the Coiirb and it has been correctly ob- 
served, that the case of the plaintiff was scanty in point of evidence, — to which obser- 
Tation an answer has been made by the learned Serjeant and Mr. Moore, that from their 
situation the evidence of that which was in contest between the parties, namely, the 
umouut of mesne profits, was not so fully within their reach as it was within tiie reach 
of the appellant, but there was on their part evidence enough , — primd facie evidence, 
as we should say here, — to go to a Jury. The other party had to consider how they 
should meet that evidence. Tliey might have rested upon the defect of evidence ; 
but it being incumbent upon the appellant to shew the judgment below to be wrong 
at the time, we must see what was the nature of the evidence before the Court. 
The defendant might have left the plaintiff to prevail by the force of his own case, 
contending that he was not called upon to answer it, .unless it was such as if, unan- 
swered, disposed of the case ; but here, instead of relying upon the weakness of their 
case, ho has undertaken to rebut it by evidence. Let us look, then, to the sort of 
evidence be has produced, and that which might have been expected ; and, first, I 
would refer to the fact of a certain witness not being called upon the part of the ap- 
pellant, who from his situation must have been well acquainted with the subject- 
matter — better acquainted than the other witnesses, and with the means of informa- 
tion witliiu his roach. The next point is, with respect to the books ; and what- 
ever Ave ’may say as to the change of possession of the books in the subsequent stage 
of the cause under the decree at that early period, when this proof Avas adduced on 
the other side these books were Avithin reach — were in possession of the party; and 
the Court, I liave no doubt, proceeded upon this principle, that everything is to bo 
presumed against the party wlio keeps his adversary out of possession of the proper- 
ty, and out of possession of the evidence, and takes means to keep that evidence 
in his own possession ; the Court, I have no doubt, looking to the circumstances of 
this case, tlioiight that, everything Avas to be presumed against the defendant ; and 
the proof, on the part of the jolaintiff, to be pressed most strongly against him, 
AVhere he kept the other party out of possession, and received the rents and profits 
of the estate, and kept the books in Avhich the accounts were recorded, not AvithsUnd- 
iug the plaintiff had given the most scanty proof of the rents and profits, — a position 
to which I do not quite accede. And there is another point to Avhich the Court beloAV 
must have attended, namely, that the credibility of the Avitness is shaken by the 
gross’ discrepancy, beyond all probability of its being founded in truth, the discre- 
pancy between the two accounts, between four hundred rupees on the one side and 
upAvards of tAvelve thousand on the other. 

The obseiwation one cannot help making upon this evidence is, that it proves 
too much on behalf of the defendant Avho gives that suspicious evidence ; in answer 
to Avhich it is ingeniously suggested, as it is often under the pressure of the cause, 
that it cannot be supposed that the witness was suborned, for that if he was pos- 
sessed of common shrewdness he would not have overdone the thing, and thus have 
given rise to such an objection. That is a very tender argument before a Court, 
and too doubtful to justify the Court in placing any considerable reliance upon it, 
for wc do find, happily for the ends of justice, that men do fall into these inconsist- 
encies, and by means thereof the fraudulent character of the evidence becomes 
apparent^ In the opinion of their Lordships, no relialnce can be placed upon that 
remark to rebut the observation to which it is applied. 

On the other point it is necessary to say only one word ; the property in ques- 
tion was treated as separate property by that act on the part of the appellant to 
which we have been referred ; that was the only question for our consideration, 
'and upon the evidence w^e are of opinion that there is no ground to alter this 
, decree. With respect to the damages, the Court have given the amount in the 
, declaration ; but it appeai^s that, adding the interest, a greater amount was proved, 
^d^the Court was restrained from giving that greater amount only because they 
nqiild^Oigive more than the amount in the declaratian. 'Considering the circum- 
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fstaiices of tliis case, we cannot avoid giving the costs. It has been very distiuctlv 

and very ably argued, and I am bound to say, on behalf of the Court very succinct- 
ly argued. 

with costs. 


Judgment affirmed. 


Iiord Brougham, Mr. 


The 11th December 1839. 

? Present : 

Justice Bosanquet, xMr. Justice Erskine, Sir H.- Jemrer and 
Sir E. H. East. 

Security— Sureties, 

On A]ppeal from the Sudder Dewanny Adawlut of Bengal. 

Baja Gopal Inder Narain Roy, 
versus 

Raja J agarnath Gurg. 

A seoiirity yolimMy signed, existing upon the record, and norer taken off the file i, a v„l.M 
auhsisting security. The intentions and motives of the obligor in givin.^ the SBcuriW m fjt n^ a 
what IS mentioned in the instrument. The acceptance of the senarate spen?iKr * he judged by 

ated by the acceptance of separate securities of irothei snrotS ^ ^ 

Lord BrougJiam.-TRK question in this case, which was argued fully before 
then- Lordships, was, whether a security given by Gopal Inder Narain, in the caS of 
Raja Motee Lai tiersus Jagarnath Gurg, must be held still to be a subsistino^ se- 
curity, as it has been decided to be in the Courts below, or not and the ^mund 
mon rt.cb it is deoW to be a sabsistiog security ibhis :_TlS is tbeS of 

Motee M v,rma Moteo Hors, GopsI loeler Naroin bad tendered a seohitVLd 

that that security, —which, be it observed in passing, and it-is not immaterial to 
the case, was tendered by him originaUy alone, and upon the supposition thaUe 
was to stand as the single security without any co-obligor at all,~that that secS 

vm the whole proceedings taken together in the 

Zi ah Court and the Provincial Court by way of appeal, and subsequently in the 
Zillah Court and subsequently again in the Provincial Court, do not amount to an 
acceptance of tlie security. 

Now, we are aU of opinion that, if those proceedings be considered, they are 
manifestly and mdeniably an acceptance of the security, or at least that the security 
does subsist as fully as if that difficulty, which alone is said to encumber the case 
with respect to the existent of the suretyship, never had been interposed by the 
order made in the Calcutta Provincial Court of Appeal on the 19th of March 1806 
It becomes only necessary, in order to supporfc_ this proposition, upon which the 
judgment below must have rested, and upon which our affirmance of that iudo-ment 
proceeds, to state what those proceedings were, which I shall do as succihctlv as 
possible, making but a very few observations as I proceed. ^ 

The Zillah Court, upon a reference to its Nizar, the proper officer (as we should 
^fer it to the Masteg and upon Ins report, accepted the security of Gopal Inder 
Narain as sufficient. When the Provincial Court came afterwards to deal with the 
case, on the of March 1806, they made an order, proceeding upon reasons 
which, whether they are better or worse, it is unnecessary to enquire bttt comino- 
to the conclusion that the' security of the said surety is not vSid ffi tffis 3 
whereupon they order, “ That a copy of these proceedings, containino- a Precent 
be sent to the Zillffii Judge of Midnapore;” and having displaced,asitiscra- 

■ M X "Should the appellant 

Mqtee Hnra, presently give good secunty, the said Judge should cause her to 
enter on the contested zemindary, and if she cannot, in conformity with the order 
of the 2/th of last month, the zemindary should be delivered in charw to Go- 
vernment, and the return should he forwarded on or before the 15th Aprir" 

adniitting, for the present^ that without which the whole ara*unient of 
the appellant in this case fails, — admitting that this Is tantamount to ^an orden 
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rejecting the acceptance of the security^ which had been accepted by the 2illah 
Court below,— admitting that without which, I say, this appeal cannot stand for 
a moment, — then observe what follows. It was referred back according to that 
order to the Zillah Court, when the Zillah Court respectfully, but distinctly^ 
suggests to the Provincial Court a circumstance which ' appeared to the Zillah 
Court to have escaped the attention of the Provincial Court, namely, that the 
acceptance of the security of Gopal Inder ha^been already recorded, and therefore 
it appears unnecessary (this is the delicate form of expression they use, out of 
respect for the Provincial Court) that that security having been already accepted;, 
and its acceptance recorded, ‘‘ It appears unnecessary to inform the Provincial Court 
of the presentation of these papers, because they were placed in the Record Office. 
Now, an order has been issued by the said Court for rejecting the security of the 
said Gopal Inder ; it therefore seems proper to send the statements above-men- 
tioned, since Gopal Inder Narain, Zemindar, had been accepted as sufficient for this 
security."’ 

Upon this it returns to the Provincial Court once more ; and see what is done 
by the Provincial Court. I do not say that what I am about to read as having 
taken place on the 13th of May 1806, amounts to a distant reversal of the order of 
the 19th of March, of the same year, which is the substratum of the appellant’s 
whole argument. I do not say that what is done on this 13th of May 1816 amounts 
to an order rescinding the former order which stated the invalidity, by which must 
be supposed to be meant, according to the scope of the appellant's argument, 
insufficiency of Gopal Inder Narain’s suretyship. I do not say that, therefore, it 
was an order retracing the former steps altogether, and accepting the security which 
at first they had refused. But I say, at least, it so far retraces the steps taken hy 
the order of the 1 9th of March, as to shew that they were not dissatisfied with the 
order made by the Zillah Court, either in the second instance, when they remitted 
it to the Zillah Court, or in the first instance, when the Zillah Court accepted the 
security of Gopal Inder Narain, nor recollect what it was that they had done on 
the 19tli of March. They had said that Gopal Inder Narain’s security was insuffi- 
cient, and that, therefore, it should be referred to the Zillah Court, with that order, 
’and that Motee Hura should be caused to enter on the contested ijemindary, if she 
should give good security. But observe what they now do. They say, At tins time 
it is not right that any order should be given for ousting the respondent who is in 
possession, or for changing his security, which the Zillah Judge has pronounced 
sufficient, because the security of the appellant is also thought sufficient.” That is 
to say, Gopal Inder Narain’s security plus the security of the five kyals. Therefore, 
what they now say is, Go not change the possession. Let Motee Lai give what- 
ever security she pleases, or can give ; do not change the possession because her 
security is pronounced to be sufficient, contrary to what we had originally thought 
on the 19th of March. What is that security ? Gopal Inder Narain and the five 
kyals.” 

Then comes the mode in which the Sudder Gewanny Adawlut deals with it, 
in which they say that, conformably to the custom, and according to the security 
bond, it may be demanded from Gopal Inder Narain and the other five securities j 
treating the whole six, therefore, as being a sufficient security. Now, this clearly 
shews that all these Courts, — not only the Zillah Court, not only the Court of Sud- 
der Adawlut, but the intermediate Court, the Provincial Court, upon whose supposed 
rejection and final rejection it must be contended that the security of Gopal Inder 
Narain never was accepted ; it appears that that Court, as well as the other two, 
considered and dealt with Gopal Inder’s obligation as an existing and valid security. 
That appears clear ; and then it was most accurately stated by the Zillah Court,, 
and not denied by the Provincial Court, and sanctioned by the final finding of the 
, Sudder Adawlut Court, — it was stated most accurately and correctly to be a secu- 
rity standing upon the record, and never taken off the file, but subsisting upon 
the record. 
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Now, one observation plainly arises upon this. Has not 'feopal Incler Narain, 
supposing he has any case at all for being let off, mistaken his way altogether ? 
Ought he not to have proceeded to have that taken off the record, in order to 
have the argument of th%Provincial Court admitted and sanctioned by the Sudder 
Adawlut ? Ought he not to have taken that course, instead of allowing it to 
remain on the file; allowing it to^tand on the record as subsisting, and then 
endeavouring to escape its obligation by the argument to which I am next to 
refer, namely, that true it is it subsists ; that true it is that he voluntarily, and 
with his eyes open, signed the obligation ; that true it is, therefore, that there is a 
subsisting and valid security given by him, and which may stand alone, and 
which is not joint but several, which is not conditioned upon other persons, either 
five or one, or any of the kyals joining in the security. But the appellant says that, 
inasmuch as he acted upon the supposition that he was to be joined with the other 
five, and that the Courts acted upon a supposition that the other five were joined 
with him, they did not accept him alone, but accepted him in conjunction with 
those other five. Now, that is the whole of the residue of the argument which I 
have not hitherto dealt with in the narrative I have given of the facts of this case. 

First, then, it is said that he himself considered that he was only bound, 
in the event of the other five being bound : of what avail is it what a person 
considers who gives an obligation ? You are to look to what he does, not to 
what he thinks ; you are to gather what he means from what he has said in 
his instrument, not from what he suggests ; now, in order to escape the obligation 
of that instrument, you are to look to his obligation which he has contracted in 
point of fact and in point of law — an obligation which is binding upon him, — ^not 
to the intention and motives, and expectation and speculation, which he may have 
had in his own mind at the time he sO' bound himself. If he really had intended 
only, and meant only, to bind himself in this cause upon the supposition of his 
being bound together with the five kyals, he ought to have framed the security 
ia a perfectly different manner, he ought to have made it a joint security with those 
five kyals, which would have given him his remedy against them, and he ought 
to have made it conditional upon those five kyals becoming a subsisting security 
together with himself. He has done no such thing ; and it must further be re- 
marked, as I stated in the outset of my narrative, that he originally (which I 
think cuts even that little ground from under his feet as to what his views and 
intentions were) tendered his security absolutely, singly and alone, and reckoned 
upon his being the only security in the cause, and it was received as such ; but 
then the others were added for greater security. For whose benefit were the others 
added ? Not for the benefit of Gopal Inder Narain, who had originally tendered 
himself alone, and, as so tendered, had been accepted ; no such thing, but for the 
better security of the appellant in the cause. 

The next, and lastly, it is said that the Court only accepted him conditionally, 
because they accepted him together with the other five. Now, really 1 think, if 
the former view of the case was of little avail to the appellant, this can be still 
less, because tbe Court have accepted him alone in point of fact ; but I go further, 
and say that, if they had accepted him with the other five, that would be imma- 
terial for the purpose of this argument, for if they accepted him with the other 
five, and he bound himself, unconditionally without the other five, tbe Court ac- 
cepts him according to his obligation. They accept him as a separate security. 
They accept the other five as separate securities, and that acceptance is valid and 
effectual, and finished and executed as to him, without the least regard to the other 
five because it must be an acceptance in conformity to, and according to the tenor 
of the whole obligation, with which,* in the first part of the argument respecting 
the joint suretyship, I have dealt. It would be just as good an argument, — and 
tliis is really a reduGiio aclahswdum of this j)art of the appellant's case, — it 
would be just as solid a ground of escape for Gopal Inder Narain to say (and this, 
applies to both parts of the case), it would be as good an argument to set up this ; 
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“I gave my securii^, I tendered ^nyself as a surety, upon the supposition that the 
other tive sureties would be sufScient, and the Court accepted me upon the sup- 
position of the other five kyals being sufficient ; if the five kyals prove insufficient, 
therefore cadet qucestio as to me, for I never meant to Jpind myself upon that sup- 
position, and cadet qiimstio as to the Court, for they never meant to accept mo 
upon that supposition/' But can anything be a greater absurdity than this ? 
because this is the very case provided for. The reason why Gopal Inder Narairi's 
security is taken as well as the other five is, in case they should prove insufficient. 
So that, according to the scope of that argument, the very purpose for which Gopal 
Inder Narain is added to the five kyals, namely, the possible insufficiency of tlie 
kyals, would be set up as a reason for letting off Gopal Inder Narain ; the very 
ground of taking Gopal Indor Narain being the possible insufficiency of the other 
live. 

Upon the Avhole, therefore, we arc clearly of opinion that this is a valid and 
subsisting security. In the course of the argument some illustration was thrown 
out Avith respect to the case of recognizances entered into by the Court, with respect 
to Avhich the acceptance is supposed necessary to perfect it. It is unneceKSsary, for 
the farther illustration of this question, to enter into that, hut, upon the grounds 
already stated, their Lordships are of opinion, without any doubt Avhatever, that 
this appeal must be dismissed, and dismissed with costs. 


The JO til July 18T0. 

Present : 

Lord Brougham, Mr. Justice Bosanquet, Sir H. Jenner, Dr, Lushington, and 

Sir E. H.-East. 

Hindoo Law of Inheritance— Widow Eanee, (Right of— to alienate)— Wussee-^ 

yut namah— Gift . 

On Appeal from the Suddev Dewanny Adaivlut of Bengal* 

Keerut Sing, 
versus 

Koolahul Sing and others. 

A cliiltllees Avido'w UanGe has no power to alien ato her deceased husband’s property as against his 
eoUatefal heirs wussoeyutnaniah or deed of gift, 

Di\ Lushington, — This appeal is preferred against three decrees of the Court 
of Sudder Adawlut, bearing date the 19tH of January 1825, confirming three 
decrees, made by the Provincial Court of Patna on the 19th of February 1828. 
The property involved in these suits appears to be very considerable, and on the 
death of the last possessor, the Ranee, the widow of Juswunt Sing, became the 
subject of litigation, and gave rise to the three suits alfeady mentioned. 

It is not necessary to enter into the particulars of the sesuits further than to 
say that the respondents daimed in various proportions the whole property as heirs 
of the Rajah last in possession. The present appellant, Keerut Sing, claims this 
jzemindary upon several grounds : firsts by Aurtue of a witsseeyutnamab or deed 
from the Ranee, the widow of the Rajah Juswunt Sing, the last proprietor, 
AVho died in possession of the property. This deed bears date the 5th of July 
1813,/ the Ranee having died herself oh the 26th of October 1818. Secondly y 
.thp/ appellant alleges himself to be a relation of the late Rajah, though not, as 
wasyadmitted at the bar, the nearest relative. Thirdly^ he claims as in posses-; 

'denying that the respondents, the plaintiffs in the Court below, have made 
out /their, title. Both Courts have pronounced against his claim, and in favor 
respondents. ^ ^ 

' be expedient in the first instance to examine his title under the 

.alleged’’ cteed ; because, if the~ deed Avere validly executed by a person having 
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legal authority so to dispose of the property^ all other qilestions would be un- 
necessary and in considering, the title pref^red under the deed, the power of 
the Ranee so to dispose of the property is obviously the first consideration ; for 
if that question be determined in the negative, none can arise as to the execu- 
tion. 

Then, as to the powder of the Ranee to dispose of the property, assuming 
Keerut Sing to be a near relatioS. of her deceased husband ; this question was 
put by the Court to the Pundits, and answered decidedly in the negative } that 
will appear by reference to the Appendix, folio 212. 

There does not appear to be the least reason to doubt that this answer is 
a true exposition of the law which must govern the claims of all parties to the 
property. It is in conformity with the law, as laid down and acted upon in 
former cases. 

This doctrine, too, is recognized by the Judge of 'the Provincial Court, Ap- 
pendix, page 225, and also in his judgment of the 19th of February 1823 ; and 
this decree is affirmed by the Judge of the Sudder Dewanny Adawlut, on the 
19th of January 1825, but without stating the law particularly. 

As we are all of opinion that the law has been correctly laid down, and that 
the Ranee had no power to execute a deed of this tenor, all title on behalf of 
the appellant, as founded on this deed, necessarily falls to the ground ; and in this 
view all questions as to the execution of the deed require no consideration. But 
as a title, on the footing of possession, has been set up, we have not deemed it 
right wholly to pass by the question of execution. 

Keerut Sing had been the Mookhtar or general Attorney of the deceased 
Ranee, and emjfioyed confidentially by her. Many witnesses have been examined 
to prove the due execution of the deed, executed, beyond all question, if executed 
at all, under most suspicious circumstances. We do not think we are called 
upon to pronounce tlie whole to be a forgery ; neithei’, on the other hand, arc 
we satisfied, on looking to*the evidence and the discrepancies therein, that the 
whole proceeding was bond fide, so that the whole defect was the want of title 
in the grantor. We think that there is no sufficient ground for holding that the 
appellant was a bond fide possessor by reason of this deed. 

The appellant further alleges that his possession should not be disturbed by 
reason that the respondents are not the right heirs. Now, first, as to his pos- 
session, the facts appear to be as follow : — The appellant being Mookhtar, 
as already stated, of the late Ranee, and resident with her on her death, on 
the 2Gth of October 1818, took possession of the property. The property was 
attached, by decree of the Judge of the City of Patna, on the 26th of Decem- 
ber 1818, with permission to any of the parties to institute a suit in three months, 
Tn the month of September 1821, that decree was reversed by the Provincial 
Court, and the appellant restored to the possession of the property. Several suits 
were then instituted, and *011 the 14th of June 1822, the Provincial Court took 
charge of the property by the appointment of a Surbarakar. There was also- a claim 
preferred on behalf of the Government for the f)roperty as an escheat, but it does 
not appear that the claim was prosecuted. We are of opinion that this is not such a 
possession as can bo regarded with any favorable eye. It is not necessary to say 
how it should be dealt with, if there was no title at all in the respondents. ■ It is 
sufficient to observe that, though doubts may exist- as to the proportions in which 
the claimants should share, we think the decrees appealed from are right to the 
extent that the respondents, in some proportion or other, are entitled to the whole 
property. As against them collectively, the appellant has no right at all. 

Under these circumstances, we intend to affirm the decrees of the Court 
below. There are, in point of fact, it may be said, three decrees of the inferior 
Court and three decrees of the superior Court ; for all the suits seem to have been 
considered as one combined suit. Their Lordships think it right not only to affirm 

N 
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these decrees appealed from, but also with costs. They do not think it necessary 
to enter more particularly into the evidence, inasmuch as they aflBrm these decrees ; 
but they are of opinion, looking at all the circumstances attending the taking 
possession of this property, and the manner in which the deed is alleged to have 
been obtained, that it is their duty to affirm the decrees with costs, and to discour- 
age such attempts to take property from the^ right heirs by doubtful deeds of 
gift, and erroneous assertions of heirship. 

Decrees affirmed with costs. 


The 15th February 1841. 

Present : 

Lord Brougham, Mr. Justice Bosanquet, Mr. Justice Erskine, Dr. Lushington, and 

Sir E. H. East. 

Hindoo Daw of Inheritance.— Widow’s Life-Estate.— Practice of Privy Council 
(as to matters of form in appeals from India)— Wusseeyutnamah— Gift— Pro- 
clamation (under Section X8 Begulation III. 1798)— Onus Probandi (indivi- 
sibility of Baj). 

On Appeal from the Siidder Dewanny Adawlut of Bengal. 

Ghirdharee Sing, 
versus 

Koolahul Sing, Neemdharee Sing, and others. 

A widow is entitled by law to a life-estate in her husband’s property. 

In reviowing proceedings of the Courts in India where the Hindoo and Mahomedan Laws are the rule, 
and whore the forms of pleadings are wholly different from those in use in Courts where the Law of 
England prevails, the Privy Council will look to the essential justice of the case, not considering whether 
matters of form liave been strictly attended to. 

Whore a snit for possession is brought upon an alleged misseeyutnamah or deed of gift, and the Court 
directs, in conformity with Section 13 Regulation HI. 1793, proclamation to he made for all persons 
liaving claims to the property to come in, the plaintiff cannot he allowed, after the deree is pronounced 
giving him hut a small share of the property he claims, to object to the proceedings on the ground that 
the lights of the parties entitled to the property were not put in issue, and that he was prevented from 
adducing evidence in support of his case. 

Where a party alleges a Raj to he indivisible, and that he is, as heir, entitled to succeed to the whole, 
the 07m8 of proof is on him. 

Right Honourable Dr, Lushington, — Raja Juswunt Sing was the last male 
possessor of this property, which forms the subject of the present appeal. He died 
in the year 1801. Upon his death the Ranee, his widow, obtained possession, being 
entitled by law to a life-estate. In 1818, October 26th, she also died, and then 
commenced the litigation which has produced the appeal now to be decided. 

Their Lordships have already disposed of another appeal relating to the same 
property, to the particular circumstances of which it will not be necessary to 
advert, though some of the facts must be stated to render the judgment now to 
be given more intelligible. # 

Upon the Ranee's death, several persons preferred claims to the property, 
Keerut Sing founded his title on an alleged wusseyut or deed of gift from the 
deceased Ranee, averring also that he was a near relation. He being Mookhtar 
and resident with the Ranee at the time of her death, immediately took possession 
of her estate and property. Some of the other claimants having disputed Keerut 
Sing's right, disturbances arose. The Judge of the City of Patna, by decree dated 
26th December 1818, attached the property, giving to any of the parties permission 
to bring a suit ; but in September 1821, such decree was reversed, and Keerut 
Sing again put into possession, the other claimants being left to their remedy by 
regular suit. 

On the 20th of December 1821, Koolahul Sing filed his plaint in the- Pro- 
vincial Court of Patna against Keerut Sing, and in this proceeding he alleged the 
hereditary right of succession to tlic property attached to the descendants of Lai Sing, 
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lils grandfather, and to the descendants of Kulal Cliund, 1|ie grandfather of the 
grandfather of Ghirdharee Sing, in proportion of a moiety to each branch. 

On the 31 st December, in the same year, 1821, Ghirdharee Sing filed his 
plaint against Keerut Sing, and therein he claimed the whole by descent, alleging 
also a wusseyut made to him by the Eanee, transferring the property. On the 
23rd of May 1822, the suit of Ghirdharee Sing having been called before the Court, 
the Judge issued an order t^t proclamation should be made for all persons pretend- 
ing to have any claim to the property of the deceased. Eanee to appear in six weeks, 
and prosecute their claims, such order purporting to be made in pursuance of 
Section 13 Regulation 111 of 1793. 

On the 24th of August 1822, Neemdharee Sing filed his plaint against Keerut 
Sing, and therein he stated himself to be the youngest brother of Ghirdharee 
Sing ; he alleged that, according to the custom and rule of the family, the young- 
est brother ought to succeed to the raj and musnud, and further averring that, if 
his claim on the ground of custom should be rejected, the property should be divid- 
ed equally among the heirs. In those three suits each of the plaintiffs produced 
documentary evidence, and Ghirdharee Sing also examined witnesses. Keerut 
Sing, the defendant, also filed many documents and examined some witnesses. 

In February 1823, the Collector of Behar filed a claim for the property on 
behalf of the Government, on the presumption that none of the claimants could 
establish a title. On the questions, of law wiiich arose in the various suits, the 
Court took the opinion of the Pundits, and on the 19th February 1823, proceeded 
to deliver judgment in all the three suits. By such^decrees the Court pronounced 
against all the pretensions of Keerut Sing, the defendant, and divided the property 
into two parts, , giving one part to the descendants of Mya Ram, and the other 
to the descendants of Doolab Sing. The effect of this decree was to give an eighth 
part of the whole to Ghirdharee Sing, another eighth part to Neemdharee Sing, 
and one quarter to Koolahul Sing and others, who were the heirs of Mungul Dutt. 

From these decrees there were four appeals to the Sudder Dewanny 
Adawlut ; three by Keerut Sing against each of the three original plaintiffs, 
and one by Ghirdharee Sing against Koolahul Sing and others entitled to shares 
by the decrees of 19th February 1823. 

The decrees last mentioned where affirmed by the Sudder Dewanny 
Adawlut, and these decrees form the subject of the present appeal. 

The first objection raised on behalf of the appellant is, that in the Court 
below some of the questions which have been determined by the decree were 
never put in issue, and that in con>sequence the appellant is aggrieved, not by 
this omission only, but by being deprived of the opportunity of producing 
evidence material to support his case. But their Lordships are of opinion that 
this objection is in both respects void of any solid foundation. In reviewing the 
proceedings in India, whence the appeal is brought from the Courts where the 
Hindoo and Mahomedan laws are the rule, and where the forms of pleading are 
wholly different fium those in use in Courts where the law of England prevails, 
this Court must look to the essential justice of the case, not considering whether 
matters of form have been strictly attended to. 

The objection is, that in the Court below the only questions really put in issue 
were, whether Keerut Sing, the appellant in the former appeal, was entitled to the 
raj by virtue of the deed of gift or otherwise, and that the claims of the parties to 
the present appeal were not directly put in issue. But it is quite manifest, from the 
whole course of the proceedings, that all parties well knew and acted upon the 
knowledge that the suits were not only to decide upon the claims of Keerut Sing, 
but to determine also what parties were entitled to the property the^ subject of 
the suit. The parties legally must be presumed to know the regulations of the 
East India Company on this subject. But the case is not left to that presumption, 
for, on the 23rd of May 1822, as has been already stated, the Court, in the very 



100 


PRIVY COUNCIL JUDGMENTS. 


suit wtere tbe presert appellant was plaintiff, directed, in conformity with Section 
13 Regulation III of 1793, proclamation to be made for all persons to come in who 
had any claim to prefer to this property. It is wholly impossible, therefore, that 
the appellant could be ignorant of the nature of the proceeding, nor do we find 
any objection raised by him until after the decree had been pronounced giving him 
but a small share of the property he claimed. Nor does the objection, that the 
appellant was prevented from adducing evidefice which might have supported his 
case, stand upon any more solid foundation ; for, even supposing that he or his 
advisers labored under any mistake whilst the proceedings were pending in the 
inferior Court, it is manifest that the decree of the inferior Court at once brought 
the matter to their knowledge, from their own complaint that, when the cause got 
into the superior Court, the Sudder Dewanny Adawlut, they were well aware of all 
possible difficulties arising from any omission ; and yet, though the Court is in the 
habit of receiv'isig fresh evidence, and actually did receive it in this case, the appellant, 
though*iii the petition of appeal he has stated this as aground of complaint, never 
petitioned the Court to admit any additional evidence, nor has at anytime attempted 
to specify what evidence could be brought forward. 

These objections, then, being of no weight, the points in the case arc few and 
simple. 

It has been contended that this raj is an indivisible raj, and that the appellant is, 
as heir, entitled to succeed to the whole. Now, both the Courts below were of opinion 
that the evidence produced wholly failed to establish the position that this raj was 
indivisible, the onus of proofs toderthe circumstances, clearly lying upon the appel- 
lant. The Course of possession and enjoyment is most distinctly opposed to such a 
claim The property had been held jointly, or, as it is termed in the judgment of the 
Court below, in co-parcenery, and Mya Ram, through whom the appellant makes his 
claim, had himself, upon a former occasion, set up a title to the property entirely in- 
consistent with the judgment of the Court ; nay, even the appellant himself, at the 
commeneement of these proceedings, tiled a document in conjunction with the respon- 
dent setting forth a joint claim. Any claim on the ground of adoption falls to the ground 
for nearly the same reasons, as well as for defect of proof. Under these circumstances, 
their Lordships are of opinion that the appeal must be dismissed with costs. ' 


The 15th February 1841. 

Present : 

Lord Brougham, Mr. Justice Bossanquet, Mr. Justice Erskine, Di\ Lushington, and 

Sir E. H. East 

Mahomedan Law— Endowment— Wukf property not alienable. 

On Ajp'peal fQ^om the Sudder Dewanny Adawlut of Bengal, 

Jewan Doss Sahoo, 

. versus 

Shah Kuheer-ood-deen. 

Awrding to Mahomedan Law, wu/efor endowed property is not alienaMe. property is not tlie 

lees property, because of the use of the words “Inam” and. ‘^Itamgha” in the grant, provided the grant 
clearly appears to have been intended for charitable puiposes. A mutmlUe or superintendent of an endowment 
is not hawed by Umitationif he sues to recover possession of endowed property within twelve yeaj^s from the 
dato ofhds appointment. 

, , , Boson quet, J, — The respondent in this case, on the, 1 7th of September 1822, com- 

^menced a suit against the appellant by plaint in the Provincial Court of Patna, to 
,3:eQover pertain villages alleged to have been inalienably appropriated by royal grant to 
' :rthe'^;^Rpport'of a Ehankah or religious house of which the plaintiff was a kiperioror 
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These villages, on the 27th of Januaiy 1807, were transferffed to the defendant by 
Shah Shnmsh-ood-deen, the plaintiff s father, then the Sijjada lNashin,as a secui-ity for 
the repayment of a loan of Rs. 23,501, which transfer was absolute in form, but of 
which a defeazance (meadi-ikrarnamah) was executed on the same day by the defend- 
ant and provided that, if the siina advanced should be repaid on or before May 1809, 
the sale should be void ; if not, that the villages should become the absolute property 
of the defendant. On the 2nd of FelPruary 1810, Shah Shumsh-ood-deen, in consider- 
ation of a further sum of Rs. 5,000, executed another instrument (ikrarnamah) purport- 
ing to convey the villages to the defendant absolutely ; and on the 5th of the same 
month, Shah Shumsh-ood-deen died. 

On the part of the plaintiff, it was contended that the property in question, 
being granted for the maintenance of a religious establishment, was to be considered 
as wuhf or appropriated, and therefore inalienable ; that if not inalienable, the 
transfer of 1807 was conditional in the nature of a mortgage, which, by the Bengal 
Regulation X7II of the year 180G, could not be foreclosed or made absolute with- 
out taking certain proceedings which were admitted not to have been taken in this 
case ; that the transfer of 1810, which purported to be absolute in consideration of 
the payment of Rs. 5,000, was fraudulent and void, having been made by Shah 
Shumsh-ood-deen in his last illness and shortly before his death, and consequently 
that the transfer of 1807, which was originally conditional, had never become abso- 
lute. 

On the part of the defendant, it was contended that the property in question 
was not %DuIcfj hut a proprietary interest given by #yal authority to the grantees 
and their heirs as hereditary property which they were at liberty to dispose of ; that 
the transfer of 1807, admitted to be conditional, ’had by the sale of 1810 become 
absolute notwithstanding the omission to take the proceedings prescribed by Regu- 
lation XVII of 1806, such sale of 1810 being bond fide; and further, that having 
been made by Shah Shumsh-ood-deen, the heir of the persons named in the royal 
gi'ant as grantees, the right of the plaintiff to sue for the recovery of the vil- 
lages was barred by lapse of time, more than twelve years having elapsed from 
the time of the sale in February 1810, to the commencement of the suit in 
1822, for which Regulation III of 1793 and XI of 1805 were relied on. 

The plaintiff appears to have been under age at the death of his father in 
1810, but in 1819 he was appointed by the Government to be Mutwalee, or 
manager of the establishment, and Sijjada Nashin, or superior thereof, at which 
time it is to be presumed that he attained his majority. 

The ' villages in question were granted by two royal firmans, the first by 
Mahomed Feroksir, 14th March 1717, the second by Shah Alum, 13th October 
1762. 

The first of these instruments states that a firman has been issued that one 
lakh of dams from Pergunnah Havily Suhseram in sooba Behar, which yields 
the sum of about Rupees 1,179 to the royal treasury, are endowed and be- 
stowed for the purpose of defraying the expenses of the Khankah of Sheikh Ku- 
-beer Dervish as an altamgha grant, and that it shall be established according 
to the specification made therein. The children of the Sovereign, the Ameers, 
and those who transact the affairs of State, and the jaghiredars and their suc- 
cessors, are enjoined to relinquish the said dams to the , aforenamed individual 
for him to manage and control, and to descend, to his heirs in succession from 
remove to remove, and they are required to consider the grant in every respect 
exempt from all contingencies, and not to demand from the said person a fresh 
Sunnud anntially. Upon this instrument, a memorandum is endorsed that one 
lakh of dams have been granted by His Majesty as an altamgha for the use 
and expenses of the Khankah of Sheikh Kubeer Dervish. 

. In 1744, on the petition of Sheikh Gholain Shurf-ood-deen, the grandson of 
Sheikh Kubeer, who had succeeded him as the Sijjada Nashin, a perwannahwas 
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granted by Maliomed Shall enjoining the chowclries, cultivators, &e., to consider 
the said one lakh oi dams as an altamgha-inam by virtue of the perwanna of 
His Majesty for the purpose of being appropriated to the charge of the tra- 
vellers to and from the Khankah of the said Sheikh Kubeer/ as it stood before, 
to descend to the offspring in succession, and to refrain from taking from the 
said Gholam Shurf-ood-deen, as was the rule before, the true and fair re- 
venues payable to the State and the Dewanny taxes, and enjoining them not to 
deviate from what may be for the benefit of the person in question. 

The terms expressing the grant to have been made for the purpose of 
meeting the charges of the Khankah, and the travellers who frequent the Sheikh 
Kubeer Dervish, are repeated several times in the endorsement. 

A similar perwanna was granted on the petition of Sheikh Kiam-ood-deen, 
the son of Sheikh Gholam Shurf-ood-deen, after the death of his father ; and it 
is declared that Sheikh Kiam-ood-deen is established in the Sijjada Nashin in the 
same manner as his father and grandfather were. 

The second instrument of the third year of Shah Alum, about the 1 8th of 
October 1762, is a grant, nearly similar in form, of two lakhs and eighty-one 
thousand dams, the produce of which is Ks. 3,000, to be fixed as an altamgha- 
inam to the sanctified Sheikh Kiam-ood-deen, for the purpose of defraying the 
expenses of the frequenters to and from him, exempting the lands from the present 
assessment and from all that may be realized tbereout by his good management ; 
and the children and viziers, &c., of the Sovereign are enjoined always to main- 
tain and uphold the said dfder^ and to relinquish the aforesaid dams to them, 
to descend to the offspring in succession to be enjoyed by them ; and deeming this 
grant free from the contingency of alteration or change, the public officers are not to 
demand anything from them upon the score of revenues or charges, and to consider 
the grant free of all Dewanny taxes, or for any writings whatever made on account 
of the State ; deeming this a full and positive injunction, they are not to demand 
a fresh sunnud annually, nor deviate from these royal and munificent orders. 

Upon this instrument a memorandum was endorsed, that 2,81,000 dams 
have been granted by His Majesty in pergunnah Suhseram, &c., as an altamgha- 
inam to Sheikh Kiam-ood-deen for the charges of the Fakirs. 

The proceedings in another suit, commenced by the plaintiff on the 6th of 
April 1821, against Mussumat Beeby Ismut, the widow of Shah Shumsli-ood- 
deen, to recover from her certain other villages comprised in the same royal 
grants, and claimed as property, were put in with the decree of theSudder 

Dewanny Adawlut of the 24th of August 1824 therein, in which proceedings 
were set forth certain opinions of native law officers respecting the nature of 
w'Ubhf property taken under the authority of the Court. 

The present cause being brought before Mr. Fleming, Third Judge of the 
Provincial Court of Patna, on the 29th of December 1825, he determined that 
as the disputed villages had been sold conditionally, and the conditions of 
the Kegulation XVII of 1806 not fulfilled, the transaction could not be consi- 
dered a bond fide sale ; that the second ikrarnamah executed by Shah Shumsh- 
ood-deen, the date of which (he said) was one day only before the death of the 
said Shah, which fact, he says, the defendant does not deny, is invalid ; in addition 
to which, according to the decision pronounced by the Sudder Dewanny Adawlut, 
{i. e.r in the suit against Beeby Ismut) a conveyance like this is not legal. On 
consideration, therefore, of all the circumstances, he considered the conditional 
sale to stand in the character of a mortgage, that it was therefore necessary to 
make up an account of the produce of the villages, and of the principal and interest 
received by the defendant, and therefore ordered him to file the wasilat papers. 

On the 2nd of February 1826, the defendant presented a petition to the Pro- 
Court, that , witnesses might be examined jn regard to the second ikrarnamah, 

. The cause coming on again before Mr, Fleming, on the 19th September 1826, he deter- 



PRIVY COUNCIL JUDGMENTS. 


103 


mined tKat, as the grounds on -which the ikrarnamah in quesifilon had been rendered 
null and void had been recorded in the proceedings holden on the 29th of December 

1825, no further orders could be passed on that head, but on the plaintiff stating 
that the accounts of the defendant were erroneous, it was ordered [that the proceed- 
ings should be suspended ; and Mr. Fleming having, on the 18th of November 

1826, expressed suspicion respecting the genuineness of the accounts, thought _ pro- 
per to give time to the plaintiff to^falsify them, and as he. was going the circuit, he 
directed the cause to be brought on before the Fourth Judge, before whom another 
cause connected -with the present was pending. 

On the 25th of April 1827, Mr. Steer, the Fourth Judge, ordered that an en- 
qun-y into the accounts should be made through the Collector of the Zillah Shaha- 
bad, and a return was made by the Collector, the particulars of which it is not ne- 
cessary to notice. 

On the 25th of June 1827, Mr. Steer pronounced the following judgment ; — 
That if the conditional sale writing had stood, in that case a bond sale could 
not have been effected without acting up to the pro-visions of Regulation XVII of 
1806, but as the conditional sale did not stand by Shah Shumsh-ood-deen having 
taken -a further sum of Es. 5,000, and returned to the defendant the ikrarnamah 
which this individual had executed, which circumstance had taken place more 
than fifteen years, reckoning to the period the suit was brought, justice demanded 
that, after the lapse of so long a time, the defendant should not be deprived 
of the full and final bond fide sale ; that after the period of limitation had gone 
'by, the plea that the ikrarnamah, dated the 2nd of February 1810, was written 
only one day before the demise of Shah Shumsh-ood-deen, could not be admitted j 
that the villages had been sold in the character of a bond fide §ale after the 
period of a conditional sale expired, and that the grounds on which these lands 
were deemed not to be a wulcj endowment had been recorded in the proceedings 
holden in a cause. No. 803. For these reasons, he ordered that the plaintiff’s 
claim should be dismissed with costs of suit. 

The plaintiff having appealed from this judgment to the Sudder Dewanny 
Adawlut, the appeal came on before Mr. Ross, Judge of the said Court, on the 
30th of January 1830, who, after stating the conditional and absolute bills of 
sale to the defendants, the death of Shah Shumsh-ood-deen, and that after his 
death, his widow, Mussumat Kadira (Beeby Tsmut), held possession of the vil- 
lages mentioned in the two firmans till 1819, together with other property of 
the deceased as malikeh or proprietress ; that in 1819 the local agents, knowing 
the villages mentioned in the two firmans to be (wukf) property appropriated to 
religious purposes, appointed the plaintiff to their management as procurator, who 
instituted a suit against her for these villages and others acquired by the pro- 
fits of them ; and that having proved their appropriation to religious endow- 
ments (wukf), he obtained a decree, which decree, as proof of the property being 
an appropriation (wufk), was affirmed by the Sudder De-wanny Adawlut, and 
after stating the proceedings instituted in the present suit, he proceeded thus — 
“ As the villages in dispute were of the number mentioned in the two firmans, 
according to which firmans on proof of the villages being (wukf) appropriated, 
the case No. 2340 (Mussumat Kadira, _ Appellant, against Shah Shumsh-ood- 
deen, Respondent), was decided by this Court on the 24th of August 1824 
hence, in this case two poitits demand consideration, — 1st, -whether Shah Shumsh- 
ood-deen, the villages in question being wukf (appropriated) property, had or had 
not the right of alienating such wukf (appropriated) property, either by bye-bil- 
waffa (conditional saleb by bye-meady (absolute sale), or by any other sort of 
assignment. As to which he says, “ The futwa (law opinion), of the law officers 
of this Court makes this point clear and manifest, viz,, that a mutwalee (pro- 
• curator) has no right to alienate wukf (or appropriated) property by bye-bil- 
waffa {conditional sale) or by any other kind of transfer.” 
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Secondly/’ he^says/^ that from the 2nd of February 1810, the date of 
the ikrarnamah (agreement- bond) executed by Shah Shumsh-ood-deen, more than 
twelve years bad elapsed; that Mussumat Kadira, his widow, as malikeli (pro- 
prietress), held possession of the property that had been seized of the aforesaid 
Shah, and that Shah Kubeer-ood-deen, in the month of April 1819, had been 
appointed mutwalee (procurator) agreeably to the orders of the local agents/’ 

Under these circumstances, he states th^ question to be, whether the suit 
of the plaintiff is or is not worthy of being entertained by the Court ; and pro- 
nounces his opinion that, if from the date of the seisin by a person who be- 
lieved the seller to have power to sell, and no usurpation or fraud was imputa- 
ble to the seller, the right of tho person seized would be well founded agree- 
ably to Section 3 of Regulation II of‘1805 : and he states that Section 14 of 
Regulation III of 1793 would apply to his case ; that the absolute sale of 2nd 
February 1810 was fully proved, and neither the plaintiff, nor any one for him, 
during the twelve years demanded his right, nor did defendant admit it or pro- 
mise payment, nor did the plaintiff advance his claim in any Court ; that the 
plaintiff did not appear to have been prevented by minority, having attained the 
age of majoi'ity in 1819, when he was appointed to the superintendence of the wukf 
property, three years before tho commencement of the suit ; and that, with refer- 
ence to Section 14 of Regulation III of 1793, his claim was beyond the limit of 
cognizance. As in this case, however, Government was neither plaintiff, nor had 
the appellant its sanction for instituting the suit, hence, in his judgment, Section 
2 of the Regulation II of 1805 cannot be applied to this case ; still, although the 
Government was not plaintiff, yet in consequence of the property in question being 
wukf or appropriated property, and the plaintiff appointed mutwalee (procurator) 
by Government for the management of the wukf (appropriated) property which Is 
consecrated for the entertainment of travellers, he thought there was reason to 
question whether the provisions of Section 2 Regulation XI aforesaid could affect 
such a case or not ; that up to the present period no case of the kind has ever been 
tried by the ' Court, consequently the passing of a final order in this case by one 
Judge did not appear expedient It was therefore ordered that the papers for a 
final order should be laid before the two other Judges of the Court. 

Mr. Turnbull, another Judge of the Sudder Dewanny Adawlut, before whom 
the cause was brought, having differed in opinion from Mr. Ross, on the 11th 
February 1830, ordered the papers to be laid before another Judge ; accordingly, it 
came before Mr. Leicester and himself on the 18th February 1830, who, after 
stating their opinion that Mr. Steer had no power to decide the case singly in op- 
position to the opinion of Mr. Fleming, but that he ought either to have post- 
poned the case till the return of Mr. Fleming, or if he thought the enquiry by 
Mr. Fleming incomplete, to have recorded his opinion, and referred the case 
to the final order of another Judge ; that his decision, founded on the authenticity 
of the ikrarnamah of the 2nd of February 1810, which he pronounced to be 
authentic without evidence, and of the verity of which strong suspicions appeared, 
was indeed extraordinary ; since, therefore, the decree of the Provincial Court could 
not be sanctioned, it became necessary to enquire into the merits of the plaintiffs 
claim, and with that veiw to consider, First, whether an inquiry in regal'd to the 
ikrarnainah of the 2nd February 1810, in order to remove the objection of the re- 
spondent by calling for evidence of its authenticity, was or was not necessary As 
tO‘ which, they say, In our opinion an enquiry in regard to the instrument in question 
is' neither necessary nor beneficial to the cause of the defendant, for in the event of the 
instrument in question on enquiry proving valid and authentic, yet the sale by the 
late Shah Shumsh-ood-deen of the villages mentioned in the instrument in question 
l^together improper and illegal, for the villages in question are proved to be of the^ 
OT^ber qf the wukf or appropriated vilages. In such a case the .deceased Shah ha<l 
by law to alienate them/’ 
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'^Secondly, whether the claim of the plaintiff, considering the lapse of twelve 
years from the date of the ikrarnamah, was cognizahle by the Couri” On this 
question their opinion was, That, independently of the circumstance that, up to 
the present date, the ikrarnamah of by-bat (absolute sale) has not been proved in 
such wise as to change the aspect of the first or bye-oil-waffa case (conditional sale) 
and that there appears no necessity to fake evidence in regard to its aiithenticitj^, 
in consideration of Shah Sbumsh-o^d-deen having no power to alienate the villages 
in dispute, yet the ikrarnamah in question, even if it were j)roved aiitlicatic, could, 
not bar the claim of the appellant, because the appellant was appointed by the local 
agents to the officers of the mutwalee (procurator) and sijjacla-nashin (superior) of 
the khankah or monastery of Sheikh Kubeer Dervish (hermit) in 1819.” It is obvi- 
ous, therefore, they say, that, from the date of his appointment, only the superinten- 
dence of the wukf (appropriated) villages appertaining to the khankah in question 
devolved to his care, and previous to that time he had no concern whatever with that 
matter. In such a case, agreeably to the intentions of Section 14 of Regulation III 
of 1793, the claim of the appellant in every way appears worthy of being enter- 
tained by the Court. 

Thirdly,” they say,^^ although according to usage in cases of bye-bil-waffa (con- 
ditional sale) it behoves that the purchavse-money of bye-bil-waffa should be caused 
to be paid by the plaintiff to the defendant after the latter shall have accounted for 
the wasilat (mesne profits ) of the villages in dispute, yet as the estate in question 
was lakheraj, or rent-free, and a profitable one, and has, moreover, been in the pos- 
-session of, the respondent ever since the year 180(1-7 up to the present time, a 
period of sixteen years, it is i^resumable that in such a length of time the purchase- 
money (princi]^! and interest) must have been realized by the defendant from the 
mahal (district) in question. For this reason, and also in consideration of the 
seisin of the defendant in the property iruiquestion being illegal, and the payment 
not lying in the plaintiff, who is the mutwalee (procurator) and superintendent, 
an ascertainment of the wasilat (mesne piufits) is deemed unnecessaxy but rather 
with a view of putting an end to the dispute and the suffering of the parties, it 
is deemed proper that neither the purchase-money be caused to be paid by the 
plaintiff to the defendant, nor the wasilat (mesne profits) money be demanded of 
the defendant by the plaintiff. 

The Court, therefore, decreed in favour of the plaintiffs claim, reversing the 
decision of the Patna Court, and directed the costs of the parties in both Courts 
to be defrayed respectively by each. 

Such being the determination of the' Court of Appeal, their Lordships are 
to consider whether that Court has determined rightly. First, that villages 
contained in the royal grants were to be considered as wukf, and therefore 
inalienable in any manner whatsoever. Secondly, that, notwithstanding the lapse 
of time, the plaintiff, in the character of mutwalee, to which he had been appointed 
by Government in 1819, was entitled to recover those villages, Thirdly, that, as 
the possession of them by the defendant was illegal, and as the plaintiff was not 
the debtor of the defendant, he was not bound to repay the money advanced. 
With respect to the determination that the plaintiff ought not to have any account 
of the mesne profits, as the plaintiff himself has made no complaint, it is un- 
.necessary to consider it. 

The question whether the property mentioned in the two i-oyal grants was 
to be considered as wukf, or as a proprietary right, was much discusvsed in the 
above-mentioned case of Kubeer-ood-deen (the present plaintiff) against Mussumat 
Kadira, and the opinions of the native law officers taken in that cause being 
found to be contradictory, it became necessary to consult the futwas of lawyers 
in cases formerly decided by the Court respecting wukf endowments, and the 
decision of the Sudder Dewanny Adawlut, of the 1st of March 1814, in .the case 
Kulla All Hossoin versus Syf^Ali, together with a futwa of a former Kazi-ool- 

Q 
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lioiizat of tlie Sudd#’ Dewanny Adawlut, and of the Mufti of that Court, were 
referred to. 

The terms of the firman of Aulum Geer in that cause ran thus : “ As it has 
come to the knowledge of His Majesty that, agreeably to a sunnud furnished by 
the Hakims, certain mouzas situate, &c., have been appropriated for the purpose 
of meeting the charges of fakirs and students of the Madrissa, and the Khankah, 
and Musjid of Moolla Dervish Hossein, son^ of Moolla Gholam Ali, and the 
aforesaid individual is hopeful for the royal munificence and favor, His Majesty's 
royal commands are that, in the event of the aforesaid mouzahs being in the 
occupation and enjoyment of that individual, the whole of their mouzahs shall 
continue as they formerly were at a jumma of 15,000 dams from (such date), in 
the character of a maddad mash (aid for subsistence), according to the tenor of the 
grant, and in order that he may apply the produce of these lands to meet the 
charges of the students of his Madrissa and Musjid, and the present and future 
Hakims, the Amils, &c., are enjoined to relinquish the mouzah in question to that 
person's occupation, to deem them maaf (exempt from tax), and blotted with the 
pen in every respect, and not to require of him a fresh sunnud annually. Should 
that individual occupy anything in any other way, they are not to countenance 
him." Upon reading the firman, the Kazi-ool-Kouzat and the Mufti gave their 
futwa as follows : — “ As in the firman it is written that the produce of the lands 
specified therein is to be applied to meet the charges of students of the Madrissa 
and Musjid of Moolla Dervish Hossein, and as it is not written that the said 
Moolla shall appropriate the produce to meet the charges of his family and chilcl- 
xen, or that he shall enjoy the same with his family and children, it therefore 
appears to us that the lauds in question have been fixed as wukf in the character 
of maddad mash, and are not liable to sale or gift." 

Agreeably to the above futwa, thesiJudges of the Sudder Dewann}^ Adawlut 
decreed hat the litigated lands contained in the firman in question vvei’e a wukf 
endowment, and were not disposable by sale or gift, the grounds of which judg- 
ment (it is said) are fully stated in the decree of that Court, under date March 1st 
1824 ^. 

It is to be observed that the word wukf " was not mentioned in the firman, 
and that the individual on whose application the grant was made, Moolla Hossein, 
was expressly named. In the Report of this Case II., Macnaghten IV., it is said 
that the terms of the firman declared that the general superintendence of the 
resources should be confided to Dervish Hossein, and should remain vested in him, 
,his heirs, and successors for ever, and that the law officers declared that the 
appropriation of land or other property to pious and charitable purposes is sufficient 
to constitute wukf without the express use of that term in the grant, and that the 
alienation of such property from the purposes intended is illegal. 

After referring to this case, and the opinions of the law officers, the Court of 
Sudder Dewanny Adawlut, in the case of Kubeer-ood-deen versus Mussumat 
Kadira, appear to have determined that, notwithstanding the use of the words 
^rinam," and altamgha," in the royal grants, and the mention therein of persons 
upon whose petition the grants were made, yet as these grants appeared clearly 
to have been made (as expressed in the petitions) for the purpose of maintaining 
a charitable institution, the persons named were not to be considered as proprietors, 
that the establishment (the khankah) was the real donee, and the persons named 
were only mutwalees of the khankah, that a mutwalee has no right to alienate, 
and, consequently that the transfer by gift or otherwise by Shah Shumsh-ood-deen 
was illegal. 

• This decision is in accordance with the doctrine laid down in the Hidaya Book 
XV., of wukf or appropriation, Hamilton's translation, page 334, where it is said 
*'‘wtikf"rin its primitive sense means detention." In the language of the law 
(according to Haneefa) it signifies the appropriation of any partiemat thing in 



PRIVY COUNCIL JUDCMENm 


107 


sticli a way that the appropriator’s right in it shall contiriiie, and the advantage 
of it go to some charitable purpose in the manner of a loan. According to the two 
disciples, '' wukf '' signifies the appropriation of a particular article in such a manner 
as subjects it to -the rules of divine property, whence the appropriation right in it 
is extinguished, and it becomes a property of God by the advantage of it resulting 
to his creatures. ^ The two disciples therefore hold appropriation to be absolute, 
though differing in this, that Aboo^Yoosaf holds the appropriation to be absolute 
from the moment of its execution, whereas Mohammed holds it to be absolute only 
on the delivery of it to a mutwallee (or procurator), and consequently that it cannot 
be disposed of by gift or sale, and that inheritance also does not obtain with- re- 
spect to it. Thus the term wukf " in its literal sense comprehends all that is 
mentioned both at Haneefa and by the two disciples. ^ 

Again, p. 334, it is said, '‘Upon an appropriation becoming valid or absolute 
the sale or transfer of the thing appropriated is unlawful according to all lawyers ; 
the transfer is unlawful, because of a saying of the prophet, “Bestow the actual 
land itself in charity in such a manner that it shall no longer be saleable or in- 
heritable.’' 

If the decision in the case of Kubeer-ood-deen versus Mussumat Kadira was cor- 
rect, it follows that the transfer in this case, whether conditional or absolute, by the 
same person (Shumsh-ood-deen) to the defendant was illegal. Also, secondly, -with 
respect to the lapse of time, the plaintiff, not being the proprietor, had no right to 
sue for the recovery of the villages as his own ; accordingly he preferred his suit as 
Sijjada Nashin, having been appointed mutwallee in 1819. Had he .succeeded 
as heir of his father to a proprietary right in the villages, he might have been barred 
by the lapse of twelve years, according to Section 14 of Regulation III of 1793; 
but having no right except as mutwalee, he stood in a very different situatiori. The 
superintendence of the wukf village^ devolved to his care from the, date of his appoint- 
ment only. The mutwalee is the procurator of the donor, which in this case was the 
sovereign ; and it appears by Regulation XiX of 1810, that it is the duty of every 
Government to provide that the endowments for pious and beneficial purposes be 
applied according to their real intention ; that local agents are appointed to ascer- 
tain and report the names of trustees, managers, and superintendents, whether un- 
der the designation of mutwalee or any other, and all vacancies, and to recommend 
fit persons where the denomination devolves on the Government ; that the Board of 
Commissioners may appoint such persons, or make such other provision for the su- 
perintendence, management, or trust as may be thought fit. The plaintiff, there- 
fore, upon his appointment as mutwallee, became the authorized agent of the 
Government for the performance of the acknowledged duty of the Govern- 
ment to protect the endowment from misapplication ; for, as it is said in the opinion 
of the Mahomedan Lawyers, Appendix, page 21, “The endower and the mutwalee 
are one and the same;” the endowment in this case was a perpetual wukf endow- 
ment, and the duty of the Government to preserve its application to the right use 
was a public and perpetual duty. By Regulation II of 1805, Section 2, it is pro- 
vided that the limitation of twelve years for the commencement of Civil suits shall 
not he considered applicable to the commencement of any suits for the recovery of 
the public revenue, or for any public rights or claims whatever which may be insti- 
tuted by or on behalf of the Government with the sanction of the Governor-Ge- 
neral in Council, or by direction of any public officer or officers who may be duly 
authorized to prosecute the same on . the part of Government. The plaintiff, who 
was neither heir nor personal representative of his father in respect of wukf pro- 
perty, had no right of action against the defendant till his appointment in 1819, 
and the defendant could acquire no right against the Government, whose procura- 
tor the plaintiff was, at least until twelve years had elapsed from bis^ appointment. 

Thirdly, the endowment being a perpetual wukf and the alienation conse- 
quently illegal, and it not haying been shewn that the purchase-money was 
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applrcd to the use oj the hhankah, the plaintiff cannot he required to accoun 
for it, even supposing the defendant not to have been fully repaid by his long 
possession of the property. 

Their Lordships are therefore of opinion that the judgment of the Court of 
Sudder Dewanny Adawlut ought to be affirmed. 


The 24jth February 18tl. 

Present : 

Lord Brougham, Lord Denman, Mr. Baron Parke, Mr. Justice Bosanquet, 

Dr, Lushington, and Sir E. H. East, 

* Hereditary Office. 

On Appeal from the Siidder Dewanny Adaiolut of Bombay, 

Babun Wullad Baja Kartick, 
versus 

Davood Wulliid Nunnoo. 

Dismissal of claim for tlie exercise of a herediUay office, upheld for want of evidence of any descent of 
the office in the family of the plaintiff. 

Lord Brougham. — Theie Lordships are of opinion that, considering the 
evidence in this case, and the whole matters that have*been argued before them on 
either side, the plaintiff below, the present appellant, fails in making out even a 
primd facie case. The evidence taken amounts really to no more than this, that 
the witnesses, with various degrees of accuracy, two or three of them, particularly 
the older ones, speak to the exercising of this office by Babun calling him the grand- 
father of the plaintiff, which mode of speaking respecting Babun and the plaintiff 
is really the only pi*oof that there is in the cause of the right of the plaintiff, the 
present appellant. Then, admitting tlte office to exist, and admitting the office to 
bo hereditaiy, in which both j^arties seem to be agreed, there is no evidence what- 
ever of any descent of the office in the family of the plaintiff who now claims it. 
Their Lordships are of opinion, taking the whole case together, that this is a ground 
upon which his claim ought to be rejected, and the decision of the Sudder Adawlut 
Court in the last instance affirmed. That decision reversed the previous decision 
which had reversed the one before it, which again had reversed the original deci- 
sion ; there were, therefore, two decisions on each side, and their Lordships are of 
opinion that this is a ground quite sufficient to support the decision of the Sudder 
Adawlut in the last instance. 

Their Lordships do not think it necessary to tal^e into consideration the ques- 
tion with respect to the length of time, except in so far as to observe that the length 
of time during which the office has been exercised by another party, and not by 
these parties, explain it how you wil], very much strengthens the observation that 
arises upon the defect of proof on the part of the plaintiff. It is not necessaiy to 
consider it as a bar, but as going very much to .strengthen the presumption against 
the case of the plaintiff, wffiiGh case can only rely upon p)rGSumption to . a consider- 
able extent admitted in his favor. 

Their Lordships also do not think it necessary to say anything respecting the 
grant by Scindia to Nunnoo, through whom the respondent might be supposed fo 
^ claim. Their Lordships have no evidence before them of the grant of Scindia ; and 
Uo. evidence of the grant appears to have been before the Court below. If such a 
grant were made by that authority, it is quite imnecesvsary to say whether it would 
. ^ would not have been a valid grant. In all probability it might have been, being’ 
ta 'grant by the Supremo Power oLthe State, in whatever way the offied might have 
fetogranted before in the family of Babun. But that is nut befoj^e their Lordships ; 
there iS: no evidence on the subject, and therefore this affirmance of the, decree of the 
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Court bolow is wholly irrespective of, aud does in no way proc<?^ed upon, any grant 
by Scindia. 

Their Lordships, therefore, are of opinion that the decision of the Court in the 
last resort in India must be affirmed, but nothing said as to the costs of the appeal. 
Decree affirmed. 


The 24th February 1841. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Justice Erskine, Dr. Lushino'toii and 

Sir E. H. East. ^ ' 

Mortgago— Attachment— Partnership, 

On Appeal from the Sudder Deivanny Adazulut of Bombay. 

Jugjeewun-Das Keeka Shah, 
versus 

Ram-Das Brijbooknn-Das. 

A mortgage of the reyenues of a village was executed by a firm, and tlie deed stipulated that the mort- 
gagees sliould station a meJita or clerk of tbeir own in the village to make the collections, who was to receive 
his monthly salarly and daily food from the mortgagors whilst the property remained in mortgage. A meJUa 
was accordingly appointed, who received the rents and profits of the village for a year or two, hut after- 
wards permitted the mortgagors to receive them for 4 or 6 years. The respondent, who was one of the 
partners of the firm, did not execute the mortgage, but was cogniijant afterwards of the execution of it, and 
he sued his co-partners and obtained a decree for his share of the assets of the firm. In execution of his , 
decree, an attachment issued against the estate. The mortgagee sues for the removal of the attachment. 

Held that the mortgage was valid up to the time of the notice of the respondent’s claim f'L <?., when he 
proceeded to enforce that claim by attachment and when he became in the situation of a second incumbrance 
-er) and that, if after that time he peimitted the inortgagors to receive any portion of the produce of the 
estate, ho ought, with respect to the monies so received, to be postponed to the subseq^uent incumbrancer. 

Ah\ Bao'on Parke, — This is an appeal from a decree of the Court of Sud- 
der Dewanny Adawlut which reversed a decree of the Zillah Court of Surat, and 
the appellant ]irays Her Majesty to reverse the decree of the Court of Sudder 
Dewanny Adawlut, and to affirm the decree of the Zillali Court of Surat. 

The question arises principally upon the construction of a mortgage-deed by 
which the revenues of the village of Muzeegaum were mortgaged by the firm of 
Lai Kishen, in which the respondent was a partner, though he did not actually 
execute the bond. 

The revenues of this village were mortgaged upon these terms. An advance 
had been made by the appellant and another person, not a party to this deed, 
to the amount nominally of 1 8,000 rupees, but achmlly IG, 000 were advanced, and 
that advance was made for the purpose of paying the partnership debts of the 
respondent and his co-partners, and then the deed was executed by two of the co- 
partners, upon which the question in this case arises. 

By that deed it is stipulated that the village of Muzeegaum and the house 
in- Surat should be mortgaged for the sum mentioned, 18,000 rupees and upwards. 
^'The profit of this money is settled for 12 annas, on these conditions, that the 
holders of the mortgage are to receive in redemption the whole nf the produce of 
the, said village, about 3,000 or 3,200 rupees, and after allowing for interest, the 
remainder will go for the purpose of liquidating the principal, and they shall 
-continue so to receive and appropriate the annual produce until the whole of their 
demand be liquidated. The risk of collecting the income, and of any deficiency in 
the revenue, is upon our heads, That is the mortgagors f and we do further declare 
that the holders of the said mortgage shall station a mehta or clerk of their own 
in the said village, ior the purpose of maldng the collections ; and we, the mortgagors, 
so long as this property remains in mortgage, do agree to give him a monthly 
salary of 6 rupees and his daily feed so long as we can afford to do so,” 
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This instrument Iv^as not executed by the respondent, but there is no doubt that 
it was executed on the partnership account. There is no doubt that he was cogni 2 rant 
afterwards of the execution of this bond, and that he is hound by the contents of 
that bond, and he must be considered for the purposes of this suit as being a mort- 
gagor. 

There has been some dispute as to what was done by virtue of this bond 
afterwards. Whether or not actual possession vfds taken of the property, — and their 
Lordships think the conclusion they oiTght to come to upon the facts in evidence 
in the case is, that actual possession was taken by virtue of the mortgage, — it is 
clear that there was a mehta appointed who was paid by the mortgagors, and 
who might have received the rents and profits of the village, and he probably 
did receive the rents and profits of the village for a year or two, but afterwards 
permitted the mortgagors to receive them for four or five years afterwards. 

Now, the question will be, in what way the mortgagee's rights are affected by this 
conduct ; and that will depend, upon the construction of the instrument itselfi 
If this is a binding contract, — ^binding between him and the mortgagors, — binding 
him to apply the rents and profits to the payment of the debt, — he might be consi- 
dered as having forfeited his right to payment in consequence of having allowed the 
mortgagors themselves to take possession of the rents and profits during some of the 
years during which his mehta was in possession. But their Lordships are of opinion 
that that is not the true construction of the deed, but that it is merely a power to 
satisfy himself, just as an English mortgagee may, by taking possession of the rents 
and profits of the estate ; and if an English mortgagee chooses to forego the benefit 
of receiving the rents and profits, and permits the mortgagor to take them, it would 
have no effect as between him and the mortgagors • he would have a full right to 
recover his debt by reason of the mortgage. The only effect would be, when some 
subsequent incilmbrancer came in, and he had notice of that claim. In that case tlje 
rule and law in England would be that if, after notice, he permits the mortgagor 
to receive* the rents and profits, he exposes himself to the claim of the second in- 
cumbrancer ; and that is the principle which their Lordships think q,pght to be 
applied to the present case. 

That being so, there is no doubt that this transaction was valid up to the time 
of the notice of the respondent’s claim, that is, up to the time when the attachment 
was served by being delivered to the officer of the village, or in whatever way it was 
executed ; but until that attachment was executed there was no notice to tlie mort- 
gagee of any adverse claim on the part of the respondent. The claim did not arise 
till the suit for the termination of the partnership was adjusted, at which time the 
estate became the property of the other partners, and the respondent becam^ entitled, 
hy virtue of that decree, to a claim against his co-partners for the amount of 
and odd rupees. When he proceeded to enforce that claim by attachment, he be- 
came in the situation of a second incumbrancer, and not before ; and therefore 
their Lordships are of opinion that, though possession was taken by the mortga- 
gee by 'means of his mehta, and though he might have received the proceeds of 
the village from 1819 to 1824 or 1825, yet he is not to be charged in account 
with more than he actually received during that time. But when the attachment 
was placed upon the village, he had notice of an adverse claim, and if after that 
time he permitted the mortgagor to receive any portion of the profits of that es^ 
tate, then he ought, with respect to the monies so received, to be postpemed^ ter 
the subsequent incumbrancer, ' ; 

Therefore their Lordships are of opinion that the account ought to be taken 
upon that principle. The effect of that will be, that it will be clear that the Inert 
^gee is unpaid the full amount of the principal and interest. The principal and 
mterest amount to more than 25,000 rupees from the date of the bond down to 
tle^'^period at which the attachment was placed upon the village. During that 
period it appears that he*had received only between 7,000 and 8,000 rapee>s, and 
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therefore there would be a large balance due to him. But thei| he is to be charg- 
ed for about two years during ^which time he permited the mortgagors, after the 
attachment was placed, to receive the rents and profits of the village. But still 
that would not be anything near the payment of the principal and interest due 
upon the bond. 

Their Lordships will give a direction to enable the respondent to enforce his 
claim against the estate subject to^the account so taken, reserving to the mort- 
gagee his claim for the balance against the house in SuraV and also against those 
who are personally responsible to him for the amount of the money originally 
advanced, and further also against the proceeds of the estate, as soon as the re-^ 
spondeot’s debt is satisfied, provided it turns out that the proceeds are sufiBcient 
to discharge his debt, and to leave a surplus. 

Therefore the form of the minute which their Lordships will make as to 
the mode in which the account shall be taken is this — “Judgment to be revers- 
ed. Account to be taken of the principal and interest due on the mortgcige of 
the village of Muzeegaum, and the sums actually received by the appellant prior 
to the time when the attachment issued, and that the appellant be charged in 
that account with the amount which he might have received after the attachment 
but for his wilful default.’^ If the attachment prevented him from receiving at all, 
of course he will not be charged, but if the attachment was only initiative, in 
order to ground an execution upon it, and still permitting the person in possession 
to receive the rents and profits, and if he has permitted the mortgagor to receive 
them, he will be charged — so the words will be, “That the appellant be , charged 
with the amount which he might have received after the attachment but for his 
wilful default ; and that, after taking the account, he be permitted to continue in pos- 
session of the village until the balance due on that account, with interest, be fully 
paid ; that after the same is paid, the respondent be permitted to proceed under an 
attachment to satisfy his demand, reserving to the appellant right to come against 
the balance of proceeds of the estate, after satisfying the respondent's claim, and 
against the house at Surat, and against such parties as are personally liable to him 
for the balance of his claim.” 

Then the only remaining question will be the question of costs. Their Lordships 
are of opinion that, as it is perfectly clear that he must be entitled to hold the 
estate for some time to come, he will be entitled to his costs — that is, the costs 
of the proceeding in the Court below, to be calculated upon the principle adopted 
in the Zillah Court — that part of the suit was wrong, and part was right ; and 
he will also have the costs in the Sudder Dewanny Adawlut, and the costs of the 
appeal. 

Mr, Lloyd . — Costs out of the estate? 

Mr. Wigram, — No. Costs against you. 

Mr. Baron Parke . — Personal costs. 

Lord Brougham . — The first judgment is set up upon the 10,000 rupees, ex- 
cluding the other, thinking that he has gone erroneously for the house, and then 
the costs are given in the Sudder Courk, and the costs of the appeal. 

Mr. Lloyd . — There is one point which your Lordships .will allow me to draw 
your attention to ; your Lordships seemed to state in the minute you read, that the 
appellant was to remain in possession till he was paid, out of the proceeds of the estate, 
the amount of the balance founi due upon the account. Now, it appears that 
the re^spondent was always very desirous to pay off the amount to redeem ; your 
Lordships will give him liberty, upon the balance of the account being ascer- 
tained, to redeem and himself to get into possession. 

Mr. Wigram . — There is no necessity to specify that ; every mortgagor may 
redeem. 

Mr. Lloyd . — Tour Lordships will allow that to be introduced into the minute 
of the decree, because otherwise some difficulty may arise. 
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Mv, Wigfam.--^1 cannot object, and if I could I would not. It is quite rea- 
sonable. 

Mv, Baron Barl'C. — Dr. Lusbingtoii says tliat somewhere in the proceedings 
it appears that there is a difficulty about doing that. 

Bv, Luskington, — The other parties say that they know this cannot be done 
without the consent of the mortgagors. How far thatmay be true or false I do 
not know. ^ 

Mr. Jackson. — It was upon the petition presented after the Zillah Judge’s 
decree at page 57. 

Dr. Ludkington. — It is at page S3 — I agreed to pay the whole of the mo- 
ney, and it the Sirkar will direct me to pay, I have no bjection, but without the 
permission and consent of the mortgagors it ectinot take place.” 

ifr. Baron Parke. — The mortgagor ought to consent. You have no objection 
to that, Mr. Wigram? 

Mr. ^yigrarl. — It is very hard upon the mortgagee that he may not take 
payment of his debt if he can get it. There may be a question about whom ho is 
to convey the estate to, but I should be sorry, on behalf of my client, that he 
should not get payment of his debt if he cm. 

Mr. Baron Parke. — Then we will say, with liberty to redeem the mortgage 
by payment of the principal and interest. 

Mr. Wigrani . — With resj^ect to the costs of the appeal, your Lordships give us 
those ? 

Mr. Baron Parke. — Yes. 


The 2nd July ISTl. 

Present : 

Lord Brougham, Mr. Baron Parke, Sir H. Jenner, Dr. Lusbington, and 

Sir E. H. East 

A dvorse possession— Zemindar— Uestraiut—Bjeetraent. 

On Appeal from the Siidder Beivanny Adawlut of Bombay. 

Bajah Pedda Vencatapa Naidoo Bahadur, 
versus 

Aroovala Roodrapa Naidoo and another. 

A zemindar has no riglit to restrain the persons of his othcers. If he does so, he is liable to more thaiB 
merely “ nominal damages. Nor can the zemindar eject his officers from their house of which they have had 
long possession, without clear proof of title on his part. In India, tho title of possession must prevail 
vuitU a good title is shown to the contrary, 

Mr, Baron P arke. — Their Lordships do not think it necessary to trouble 
the Counsel for the respondents in this case. It appears to their Lordships, who 
have had an opportunity of considering the ingenious objections that have been 
made to the decree of the Adawlut, that there is really no sujBficient foundation for 
them ; and that they cannot see their way clearly to reversing the present decree. 

With respect to the first objection, which was Mr. Miller’s last objection, and 
upon which he reliedt he most, that the proceeding was informal, inasmuA- as it 
was _a suit instituted under Regulation XXXII of 1802, and was not ^ught 
within the time within which by the construction of this Regulation it ought to he 
brought, — that is, within a year after the injury sustained, — the Court have already 
, an answer to that, namely, that that part of the statement in the plaint is 
Really, superfluous • and that the plaint having been framed upon the legal title 
^ both for the injury to the person, and for the injuries to the land, and 

^ for taking away personal property, and the suit having^ been subsequently con- 
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ducted as a regula;* suit, the objection is wholly unavailing ; i^hat it is Improperly 
stated in the plaint to have been a suit founded upon this Regulation, which is to 
give redress to persons whose goods have been taken away without their producing 
a proof of their title. This case haa proceeded all along upon the ground of title 
m the plaintiff, both as to his claim of compensation for personal injury, and for 
inju^ done to his land, 

Now, let ns just examine, verj’^ shortly, the different heads according to which 
compensation has been awarded by the decree of the Sadder ; and it will be found, 
upon looking at them, that each of the grounds taken in that decree is perfectly 
well sustained. The first question is with regard to the injury done to the person. 
There certainly -is ample evidence that^the plaintiffs below, that is, the now re- 
spondents, had their persons put under restraint by order of the Rajah ; and for 
that restraint there has been an award of three hundred rupees each, which appear 
to the Court below to be a proper compensation. And we certainly are not in a 
condition to say tliat that compensation is improper. It is not merely for the in- 
convenience which they sustained ; but probably that sum was awarded by %vay of 
letting the zemindars know that they ought not to exercise any supposed authority 
which they had in contravention to the law. There seems to have been an impres- 
sion that the zemindar had a right to restrain the persons of liis officers in case he 
thought proper so to do ; and to do away that impression, it was right that there 
should be more than merely nominal damages for that restraint, in order that the 
zemindars might know henceforth that they could not proceed upon any such sup- 
posed custom. It appears, therefore, to their Lordships, that there is no impro- 
priety in the award nf the sum of three hundred rupees each, as compensation for 
the injury which they thus sustained. 

The next question is with respect to the damages for ejecting the plaintiffs 
below, the now respondents, out of their house at Calastry. It appears that both 
parties proceeded to show their title to this house ; but neither party was able to 
give satisfactory evidence of title ; and the Court of Sudder say, and say very pro- 
perly, that the long possession which the respondents have had in the house is a 
sufficient proof of title in the first instance, and that as the appellant was not able 
to give satisfactory proof that he has the title in him, the possession on the part of 
the plaintiffs must prevail; and that principle is a perfectly just principle. It is 
for them to judge, who are much more competent to do so than we are, whether 
the possession under such circumstances as took place in this case was a satisfactoiy 
proof of title. Probably in this country, we, who are well acquainted with the cus- 
toms here, should jsay that if a servant lived in a house appropriated to a servant, 
we should rather draw an inference from that that the possession of the servant 
was the possession of the master ; but the customs and usages in the East Indies 
may be different in that respect ; and, as the Court have drawn ah inference from 
the possession that that is evidence of title, we are not in a position to say the 
contrary. We think, in the absence of any proof to the contrary, we must Suppose 
the inference to be correct, that they were possessed in their own right. The prin- 
ciple upon which the Court has proceeded is perfectly correct. The* title of posses- 
ssion must prevail until a good title is shown to the contrary. That disposes of the 
second head of objection. 

The ‘third is the claim for the house and garden at Poondy ; and it is insisted 
tha^A^re was ‘no proof, in the first place, that the defendant below, the now 
appoint, ever took possession of the house. With respect to the garden, there is 
unquestionable proof ; but I think it will be found in the evidence at page 41, 
that there was sufficient proof also that the appellant took possession of the house ; 
and if so, he took possession both of the house and garden without any title ; and 
we are by no means .in a condition to say that the sum which has been awarded as 
a compensation to the respondents in respect to the occupation of the house and 
garden is an improper amount. 
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Then the next large amount of compensation given, :g.amely, eiglit thou- 
sand rupees. The Court below certainly, as well as ourselves, feel that the 
evidence which has been given upon this subject is somewhat vague and unsatis- 
factory. The amount demanded in the plaint exceeds twenty-four thousand rupees, 
and the sum awarded for damages is eight thousand rupees. The Court below 
had much bettter means than we have of forming an estimate of whaj^ the 
plaintiffs’ damage really was. They have given annuch smaller sum than was claimed, 
and it^ is enough for us to say that we cannot see that they came to a wrong 
conclusion. There was unquestionably evidence for their consideration to prove 
that the "Rajah, and other persons by his authority, had seized property to a very 
considerable amount. It appears clearly from the parol evidence adduced on the part 
of the appellant, the three witnesses mentioned in this decree, although they have 
not given satisfactory evidence as to the seizure, yet the general complexion of 
their testimony shows that the. Rajah did seize some of the property belonging to 
llio respondents. The Court, upon this part of the case, do not feel that they have 
any ground to dispute the propriety of the decision at which the Court below has 
arrived in awarding the compensation of eight thousand rupees. 

The same observation also may be made with regard to the fifth head, under which 
a small sum has been awarded for compensation for the inconvenience to which one 
of the respondents was put in appearing before the Magistrate. There does not 
seem to be any reason why that amount should not be allowed. We think, there- 
fore, upon the whole, that there is no ground for the appeal against the decree, and 
that the decree ought to be affirmed with costs. 


The 6th July 1842. 

Present : 

The Lord President, Lord Brougham, Mr. Justice Erskine, Dr. Lushington, Sir 
E. H. East, and Sir. A. Johnston. 

TTnautlioriaed sale by Oolleotor for arrears of Bevenue (of whole Talook in one 

lot)— Unauthorized confirmation of sale by Board of Bevenue— Estoppel 
(Acquiescence of proprietor)— Ac counts — Costs. 

Maharajah Mitterjeet Sing Eahadoor, for himself, and as guardian of Rajah Mood 
Marain Sing, Meer Abcl-oollah, and Lala Eunwaree Lai, 

, versus 

The Heirs of the late Ranee, widow of Rajah Juswunt Sing, deceased. 

Tiio sale by a Collector of a whole talook in one lot for arrears of revenue, without specific authority 
previously conferred by the Board of Revenue, was held to be an act unauthorized by the general rules and 
principles of the Regulations, and not rendered valid hy the subsequent unauthorized confirmation of it by_^ 
the Board and by the appropriation of the surplus proceeds of the money by the defaulting propiietor. The 
propiietor’s acquiescence in a sale made, as th,e proprietor believed, by the authority of the Board of Re- 
venue, did not give legal efficacy to a sale altogether void for the want of such authority or bar the proprietor's 
claim to annul the sale on that ground. 

The Courts below, without cntcuing into any investigation of the profits made hy the purchaser during 
his occupation of the estate, assumed that he had rc-imbuiscd himself the amount of the purchase-money and 
interest out of the profits of the estate. The Privy Council, however, saw no gi-ound for such an assump- 
tion, and directed that an account should be taken of the principal and interest due to the purchaser in re- 
spect of the purebaao-money paid by him, and also of the not profits made by him out of the estate during his 
occupation, and that, on payment to him of whatever may appear due to him ou taking such account, 
possession of Iho talook should he delivered to the proprietor. 

The Piivy Council further, acquitting the purchaser of all blame in the transaction, reversed so much 
of the decrees of the Courts below as condemned him in costs, and ordered each pai'ty to bear his own costa 
in all the Courts. 

. JSrskine, /.—This appeal arises out of a suit originally instituted in the Provin- 
cial Court at Patna, in December 1817, by the late Ranee, the widow of Rajah 
JuvWiint Sing, against the Government of Bengal, and also Maharajah Mitteiqeet 
(^for himself, and as guardian of Rajah ^ Mood Narain Sing), Meer Abd-oollah, 
Gokul Chund> and Baboo Byjnath Sahoo, ffir the purpose of annulling the sale of 
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the talook of Belkliumh, in the pergunnah of Urol, formerly,^ the property of the 
Bauee, but which had beeu seized for arrears of revenue by the officers of the Go- 
vernment, and by them sold to the appellant, Maharajah Mitterjeet Sing, for the suin 
of 10,000 sicca rupees. 

The grounds upon , which the sale was impeached by the Ranee were in sub- 
stanci^ as collected from her plaint. That the sale was the result of a fraudulent 
conspiracy between the purchaser, Maharajah Mitterjeet Sing, and Baboo Byjnath 
Sahoo, the cash-keeper of the Government, and Meer Abd-oollah, and also the 
officers of the Collector. That a larger extent of property than was necessary to 
produce the arrears due, was put up for sale and sold. And that, for the {purpose of 
enabling the purchaser to obtain the Ranee’s property at an iiiadecpiate price, the 
whole of tlie taluok of Belkhuruh had been unnecessarily and improperly put up 
to sale in one lot, and that the advertisement did not suflSciently apprise those who 
might be expected to become bidders at the sale, what was the extent and nature 
of the property to be sold. That the sale having been postponed, no sufiScieut 
advertisement of the day fixed for the sale had been published^ according to the 
Government Regulations. And that by these means, property of the Ranee wliicb 
was worth 5 lacs of rupees had been purchased by the appellant, Maharajah Mitter- 
jeet Sing, for the inadequate price of 1,10,000 sicca rupees. v 

The Ranee farther complained that the purchase was made in fictitious name>s, 
and that in reality it was a purchase for the use of the Government officers, con- 
trary to the Regulations, and that the sale was in fact of 210 villages, whereas 
the advertisement stated it to be of 7-1 villages only. And further, that the balance 
of arrears was incorrectly stated ; that, in truth, no balance was due for any arrears 
of the talook that was sold, and that no notice of the advertisement had been 
given to the Ranee. 

After filing her plaint, and'before any further proceedings were had, the Ranee 
died, and the suit was afterwards carried on by her heka The officers of the Go- 
vernment put in no answer to the plaintifi’s complaint. 

After instituting certain inquiries into the circumstances of the sale, tJie Board 
of Revenue appears to have come to the conclusion that the sale had been irregular- 
ly conducted, and to have wished that the purchaser should give up the estate to 
tlie Ranee ; but the purchaser having declined to acquiesce in their view of the case, 
the Government took no part in tlic defence. 

The other defendants, ho-\vever, having put in their answers, and the pleadings 
having been bi'ought to a close, a mass of evidence, both documentary and oral, 
was produced on both sides, and on the 19th of November 1825, the Provincial 
Court of Patna pronounced its decree, and thereby, after entering into an elaborate 
detail of all tlie circumstances of the case, and afeer stating that the sale Wcis ficti- 
tious and contrary to the Regulations, and. was made through the collusion and 
misrepresentation of the officers of the Collector, and after further pointing out 
certain irregularities in the conduct of the sale and tlie issue of the advertise- , 
ments, ordered the sale to be annulled, and that the heirs of the Ranee should 
obtain possession of the villages in dispute, and that they should pay into the 
treasury the sum of 2,716 rupees, 6 annas, and 5 gundas, the balance after the re- 
ceipt of 10,026 rupees, 4 annas, on account of the balance of malguzary, due to the 
end of Phalgoon, with interest 

The decree then proceeds thus And as it is probable that the purchasers 
have’ realized more than the price of the sale, with interest, from the profits of the 
villages in dispute, it is not thought necessary to give any order to return the sale price ' 
in this case, — either of the parties who may think there is an excess of money due, 
may sue to realize it. As the sale was effected by the combination of and mis- 
representations of the officers and purchasers, and the Council, upon the report of 
the Collector, and the letter of the Board, when an answer of Government to the 
plaint was' required, considered the sale improper, and advised the talook to be 
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returned (with wKich^the purchaser would not comply, and on which accouat Gaverti« 
meat refused giving any answer to the plaint of the late Ranee), bo blame is attach- 
ed to Government. The whole costs of both parties are therefore to be paid by 
the purchasers.” 

The j)urchasers aj)pealed from this decree to the Sudder Bewanny Adawlut, 
and further evidence on both sides was taken in the cause by order of that Qourt, 
and on the 29th of May 1832 the Court pronounced its decree, 'affirming the sen- 
ence of the Provincial Court, upon the ground that the sale in dispute was unneces- 
sary aufi improper, and contrary to the Regulations. And after giving its reasons 
for thi,^ conclusion, the Court proceeds to state as follows ; — But be it not under- 
stood that the sale in dispute has been reversed on account of the sale price of the 
land much exceeding the arrears of the malguzary due by the proprietor, for ac- 
cording to Section 25 Regulation V of 1812, it would not be a sufficiei:jt ground to 
reverse the sale ; but be it known that the real ground for the reversal of the sale 
of the talook in dispute is that, although the jumma of every mehal of the talook 
was vseparately entered in the settlement of 1197 PusJy, the Collector did not refer 
to the Board for a sale of a portion of the lands of the defaulter, sufficient to dis 
charge the arrears due to Government, and it is still more wonderful that, in the 
advertisement for the sale of the entire talook, the name and jumma of each mehal 
belonging to it was not mentioned, as ordered by the Regulations, and in conse- 
quence of which omission a great loss has been sustained by the respondent.” 

It was therefore ordered that the decision of the Provincial Court should be in 
every respect affirmed, and all the costs be payable by the appellant, and the re- 
spondent be put in possession immediately on paying sicca rupees 2,716-6-5, the 
balance due to Government with interest. 

Against these decrees the purchasers appealed to the Queen in Council, and 
Her Majesty having been pleased to refer the case for hearing before the Judicial 
Committee, it was fully and very ably argued here on the 7th and llth December 
last, before the Lord President, Lord Brougham, the Judge of the Admiralty, and 
niyself. upon the argument, the learned Counsel for the respondeat, feeling 

that the facts proved in the Court below would not enable them to support the 
decrees appealed from, on the ground either of fraudulent combination between 
the purchasers and the Collector, or upon their plea that the sale was fictitious, 
or that the purchase was made on behalf of Government officers, very properly 
abandoned those untenable positions ; for their Lordships are satisfied, after a 
careful examination of the evidence,, that no such case was made out by the 
respondents. 

But it was upon the argument strongly urged that the sale had been justly 
annulled, upon the ground that the sale of the whole talook, and especially the sale 
of it in one lot, was unnecessary and improper, and contrary to the Regulations ancP" 
without the sanction of the Board of Revenue, and that the advertisements were 
insufficient in point of form, and had not been properly issued or served. 

A short summary of the facts proved will render clearer the view which their 
Lordships take of the questions before them. 

It appears that the talook in question consisted of 210 mouzas or villages, of 
which 85 were original or principal villages called asli, and 125 were dependent 
villages or hamlets called dakhili, but these 210 villages were classed for fiscal pur- 
poses under the names of 74 of the villages, and a separate sum called the ' sudder 
jumma was, by the settlement of 1197 JFusly, assessed upon each of these 74 fiscal 
villages, the total amount of which was sicca rupees 24,748-11-10. This constituted 
the sudder jumma of the whole talook of Belkhuruh. 

Hesides this talook of Belkburuh, the Ranee was also the proprietor of four 
riitber talooks in other pergunnahs, the assessments for . which were entered in the, 
namely, by placing a sudder jumma opposite the several fiscal villages 
talook, and placing the sum total, of these juinmas as the sudder jumma of 
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the respective talooks, making the sudder jiimma of all the talooks to amount 
to sicca rupees 41,451, 4 a. 15 g., >vhich was the amount of revenue payable yearly 
by the Ranee in respect of these five talooks. 

It appeared by the evidence, and by the admission of the jparties, that, prior to 
the year 1801^ separate kubooleuts or leases were made in respect of each of the 
fiscal villages composing the several talooks abovementioned ; but that, in the year 
3801, in consequence of the inconvenience arising from such an arrangement, the 
different zemindars were required to furnish a general kubooleut and kistbundy for 
the whole of their villages, and it was notified to the different zemindars that the 
several adjoining villages composing a zemindary, or held by one individual, were to 
be considered as one join4 estate, and that all the villages of a proprietor would be 
included in the name of the principal village as onetalook. 

In pursuance of this requirement and notice, the Ranee^ by her agent Puhul- 
wunt Sing, on the 24!h of October 1801, executed a kubooleut, by which he under- 
took, on behalf of the Ranee, to continue to pay the sum of 41,451 rupees, 4 annas, 
and 15 gundas, the jumma khiraj or assessment of the villages of the pergunnahs 
Urol, Mussoora, Shalpoor, Mittam, Sanda, and Gab, that being the annual jumma 
fixed at the Decennial Settlement, and declared that if she should not pay the instal- 
ments monthly, according to the deed of instalment, the whole of her property and 
possessions might be sold at the discretion of the chief authorities, and the balance 
realized. And in a schedule to this instrument, the names of the seventy-four fiscal 
villages, with the several assessments to each, are inserted, headed by the name of 
the pergimuah Urol, with the sudder jumma of such assessments, followed by a 
similar list of the other villages and assessments, arranged under similar headings, of 
the names and sudder jumma of the other pergunnahs to which they respectively 
belong. . • ' • 

It further appeared by the evidence that, in the month of February 1815, there 
was. an arrear of revenue due to Government from the Ranee, in respect of these five 
talooks, to the amount of sicca rupees 12,742-10-5, and that, upon the ,2nd of May 
1815, the Acting Collector at Behar published an advertisement for the sale of 
BelkUuruhon Monday the 5th of June at the Collector’s sudder cntcherry at Banki- 
poor, in which the property to be sold was thus described : — 1. Mahal Belkhuruk 
2. Malguzar, Ranee of the deceased Rajah Juswunt Sing. 8.’ Sudder jumma, sicca 
rupees 24,748-11-6. 4. Pergunnah UroL 5. Village for sale, Belkhuruh, and 

seventy-four mouzas. 6- Balance due to Government, sicca rupees 12,742-10-5. 
Evidence was given of the service and distribution of this advertisement, the in- 
sufficiency of which, however, formed one of the subjects of complaint by the 
Ranee, to which it will be necessary more particularly to refer. 

It appears that the estates of other defaulters had been advertised for sale on 
the same 5th of J une ; but before that day arrived, orders were received by the 
Collector from the Board of Revenxie, that, with a view of affording to the Malguzars 
in arrear a further indulgence in respect of time, the sale should be deferred until 
the 22nd of that month. 

No public notice of this postponement had been given before the 5th of June, 
and a number of persons having assembled on that day expecting a sale, the Acting 
Collector caused it to be made known to the persons present that the sale was, post- 
poned till the 22nd of June, and another advertisement was prepared and delivered 
lor distribution in the following form: — '‘5th June 1815. Before this, advertise- 
ments were published, dated 2iid of May 1815, that the villages of the pergunnahs 
of Zillah Behar, mentioned in the said advertisements, Avould be sold on .Monday 
the 5th of June 1815, agreeing with the JSth of Jeyt 1222 Fusly, for arrears of the 
Government malguzary, but that the sale would be suspended from this date until 
the 21st June 1815, according to the orders of the Board of Revenue, and that the 
sale would take place on Thursday the 22nd June 1815, agreeing with the Ist of 
Asarh 1222 Fusly; at Bankipore, of the villages mentioned in the said advertise- 
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ment, according to th^ conditions mentioned in the advertisement. Notice is there« 
fore given that purchasers attend the sale on the 22nd of June of the said year at 
the sudder cutcherry at Dankipore, and purchase, and if the villages are sold for the 
arrears, they purchase them on the conditions specified in the former advertise- 
ment/' 

Notice of the postponement was publicly given to the several persons attending 
for tlie expected sale, amongst whom was Chumtjin Lai, the agent of the Ranee, who 
bad herself applied for a postponement of the sale. 

A copy of this advertisement was affixed to the cutcherry at which the sale 
was to have taken place, and copies of the advertisement ivere affixed at the differ- 
ent Courts in the district, but no copy of this advertisement was served on the 
Kanee herself, or affixed upon any part of the estate. On the 22nd of June, the 
talook of Belkhuruh was put up to sale in one lot, and sold to the agent of Mitter- 
jeet Sing for the sum of 1,10,000 sicca rupees, which sum'" was afterwards, and 
before the 29th of J une, paid iuto the treasury. On the 29th of June, petitions were 
presented by Mitteijeet Sing, Gokul Chund, and Meer Abd-oollali, stating that the 
estate had been bought by Mitteijeet Sing, as to ooe-half, for his son Baboo Mood 
Narain ; as to one quarter, for Gokul Chund ; and as to the remaining quarter, for 
Meer Abd-oollah ; and praying that their names might be inserted as proprietors, 
according to their several proportions. 

On the ‘1th and 6th of J uly, petitions were presented by the Ranee, complain- 
ing of the sale, and praying that it might be annulled, which were laid before the 
Board of Revenue ; aud that Board, after receiving a report from the Acting Collec- 
tor, to whom the two petitions were refer^-^ed for an explanation by a letter from 
their Acting Secretary*lo the Acting Collector of Beliar, dated the 15th of August, 
declared that the Board was satisfied with the explanation relative to the sale of 
the estates of the Ranee of the Rajah Juswunt Sing, and considered the sale legal, 
and accordingly confirmed it : but, owing to circumstances which it is not necessary 
particularly to mention, possession was not given to the purchasers until the 
month of March 1816. 

It further appeared by evidence, satisfactory to their Lordships though the^ 
fact was disputed by the respondents, that the balance of the purchase-money (after 
deducting the arrears of duty for which- the sale was made, and the costs of the 
sale) was, from time to time, appropriated by the Ranee to the payment of arrears 
of tribute due from her in respect of other property, and that at the time of the 
cumuiencement of the suit now under appeal, there remained the sum of 77 rupees, 

9 annas, JO guudas only unappropriated, aud that this small balance was afterwards 
applied by lier to tlie like purposes. 

Under tliese circumstances, it was contended, on tlie part of the appellant, that 
the sale of the whole talook was strictly correct according to the fair import of the 
Regulatious then in force, and that the advertisements were issued and published 
agreeably to the form prescribed by tlie Regulations.* That even if more than was 
necessary had been erroneously sold by the Collector, and if the form and publi- . 
cation of the advertisements had been defective, the >sale could not be thereby 
invalidated ; and that at all events neither the Ranee nor her heirs could now claim 
to have the sale annulled on such grounds, since the Ranee had, by appropriating 
the purchase-'inoney after it had been paid into the treasury by the purchaser, 
adopted and ratified the sale, and waived all irregularities in the conduct of it ^ 
and' still less could any irregularities in the forn) or service of the advertisements 
supply any ground for annulling the sale after such appropriation of the 
price. 

, The respondents, on the other hand, insisted that, as the power of the Col- 
leoter to ' sell was a qualified power, the purchaser could only maintain his title 
the Bale by showing that the power had been duly exercised, and they' denied 
that there was any sufficient evidence of any appropriation of the price by the 
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Ranee, and * asserted that if there was, it con Id not give e^cacy to a sale which 
was made in defiance of her protest and resistance, and contrary to law. 

The first question, therefore, which their Lordships have had to consider is, 
whether the sale in one lot of the whole talook for arrears of tribute, which naio-ht 
have been paid off by the proceeds of some definite portion of the talook, was 
within the scope of the Collector s authority. For if the Collector had no authority 
to sell the whole talook under tte circumstances as they stood at the time 
of the sale, their Lordships' assent to the argument of the respondents' counsel, 
that no implied adoption of the sale by the subsequent appropriation of the price' 
will bar the Ranee from reclaiming her estate on the restitution of the piircha>se*- 
money. The power of the Collector to sell the talook depends upon the different 
Regulations referred to in the argument, and which are set out in the Supplemental 
Appendix to the case. The Regulations of 1793, Regulation XIV, after requiring 
certain preliminary steps, not relevant to this inquiry, declare that the lands of 
defaulters are liable to seizure and sale by the Collector (without legal process in 
any Court of Justice) for the discharge of arrears of revenue, but only under the 
sanction of the Governor General in Council, previously obtained upon the report 
of the Collector, and the recommendation of the Board of Revenue, who are to 
recommend the sale of such a portion of the estate of the defaulter as may be suffi- 
cient for the liquidation of the amount. 

By 'Regulation III of 1794, Section 5, the Collector is required to submit to 
the Board of Revenue a statement of such lands of the defaulter as he may thmk 
it advi’Sable to have sold to make good the arrears. And the Board of Revenue 
is authorized to cause the lands specified in such statement, or any other lands be- 
longing to the defaulter, to be advertised for sale, and to report the same ; but still 
the sale was not to take place without the previous sanction of the Governor 
General in Council. 

By Regulation V of 1796, Section 2, the Collector is directed to be careful 
to select for sale, such land as from the current value of similar lands may ap- 
pear likey to sell for the amount to be recovered by the sale, and no more. 

Now, taking these Regulations together, they declare the power of the 
Governor in Council to sell the lands of any defaulter for the payment of the 
arrears of revenue, but also declare that the Governor General will only proceed 
upon the recommendation of the Board of Revenue, to whom the Collector is to 
report, not only the arrears, but also the lands which, in his judgment, ought to be 
sold for the liquidation. But in forming that opinion, the Collector is required to 
be careful to select such lands as may appear likely to produce the amount of the. 
arrears, and no more. And then, in order to protect the proprietor from the 
consequences of any miscalculation on the part of the Collector, the Srd Section of 
Regulation V of 1796 proceeds to direct that, where the lands put up to sale 
consist of distinct mehals, separately assessed for the public revenue, they are to 
be sold in distinct lots, or, though not separately assessed, if they be of consider- 
able extent, and may be readily divided into distinct lots, they are to be divided 
and sold ; and then provides that so many distinct lots only shall be sold as may 
he necessary to- produce the amount of the arrears and the costs. 

But, where the lands are put up in one lot, the whole is to be sold, whether 
the amount bid for thena be more or less than the sum due, and the overplus, if 
any, paid to the proprietor 

By Regulation VII of 1799, the sale of the land of defaulters is only to take 
place once . a year, and in the interval the Collector is authorized to attach the lands 
of the defaulters, and at the close of the year, by the 5th Clause of Section 23, he 
is required to report to the Board of Revenue the amount of the arrears, and at 
the same time to transmit a statement of the lands for sale, suflScient to make 
good the arrear and the interest thereon to the time of sale, to he disposed of accord- 
ing to the rules presexibed for public sales on account of arrears of revenue. 
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But by Sectioij 30 it is declared that the Board of Revenue are thereafter to 
conduct the sales of land in the mode prescribed by the Regulations, without any 
reference to the Governor General in Council, except in cases where they require 
his instructions, and they are required to be particularly attentive to the proper 
selection of lands for sale by the Collector. 

The effect of this alteration is worthy of attention ; for as before this time 
no sale of any lands for the arrears of rer^enue could take place without the 
sa.nction of the Governor General in Council, and as the Governor General in 
Cotmcil claimed and exercised an indefeasible right to sell the whole or any 
portion of a defaulter's land for arrears of revenue, it followed that no sale of land 
for such purpose, under the sanction of the Governor General in Council, could be 
invalidated, on the plea that too much had been selected by the Collector. 

But as, by the Regulation last referred to, the Board of Revenue are author- 
ized to conduct the sales in the mode prescribed by the Regulations, without 
reference to the Governor General, it would follow that the sale in question wdiich 
was made without any reference to the Governor General in Council, could only 
be sustained under the Regulation, by showing that it was sanctioned by those 
former Regulations. 

By Regulation I of 1801, Section 6, after reciting that the unqualified 
operation of the rule established by Section 2 Regulation V of 1796, had been 
found prejudicial to the public interests in the sub-division of small estates, as well 
as to the proprietors of such estates, by parcelling them into lots so inconsiderable 
as to prevent a competition for the purchase of them, and after authorizing the 
Board of Revemte, if they should judge it advisable, to sell in one lot any entire 
estate, of which the annual assessment did not exceed 500 sicca rupees, the Board 
of Revenue is thereby authorized, whenever the amount to be recovered by a sale 
of laud shall bear such proportion to the computed value of the whole estate as 
may be calculated to leave only an inconsiderable surplus on the sale of the 
entire estate, to sell the entire estate in the manner prescribed by the Regula- 
tions, though the total annual assessment should exceed the sum of 500 sicca 
rupees, above limited. In such cases, the value of the lands for sale is to be 
computed from the best information procurable of their produce and extent, com- 
pared with the amount of the assessment upon them, and the current value 
of similar lands. And by Section 7 it was provided that the rule in Section 3 
Regulation V of 1796 was not meant to require the division and distinct allotment 
of a pergunnah, or turruf, or other established local division; that, on the contrary, 
all established local divisions of known limits were, as far as possible, to be pre- 
served entire in every public sale of land, and to regulate in general the sub-di- 
vision of landed property, when an estate may be divided at the public sales, 
and a portion disposed of as a distinct estate. 

, If the authority vested in the Board of Revenue had stopped here, it would 
have been necessary to show, not only that the sale of the^ whole talook, of*!6el- 
khuruh had been made by the directions of the Board of Revenue, but also that 
such sale was authorized by the terms of the 5th and 7th Sections of Regulation 
1 of 1801, last referred to. But by Regulation V of 1812, Section 24, it is declared 
that the consideration of, and decision on, the expediency of selling the entire 
estate, or of disposing in the first instance of any particular part of it, resides in 
the Board of Revenue ana Board of Commissioners respectively, subject to the 
control of the Government. 

And by Section 25, after reciting that no means existed by which . any certain 
or accurate computation could be formed 6 priori of the real value of any estate 
portion, of estate, it was declared that sales made at public auction for that 
phTOSO were not liable to be annulled by the Courts of Judicature, on the ground 
: the proceeds of the sales have materially exceeded the amount of the arrears 

the, proprietor of the land to Government, and that the Board of Revenue 
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and Commissioners would be guided by their own discretion^ subject, of course 
to any instructions from the Governor-General in Council. 

By Regulation XVJII of 1814, Section 2, it was enacted that, whenever any 
portion of an instalment of revenue payable in any month remained undischarged 
on the 1st of the following month, the Collector might forthwith, or at any subse- 
quent time (that arrear remaining undischarged), either after service of a written 
demand, or without such demand, advertise lands, the property of the defaulter, 
for public sale, without first submitting a statement of those lands for the previous 
sanction of the Board of Revenue, or Board of Commissioners, supposing the land 
so advertised to constitute an entire estate or the whole of the defaulter's right and 
interest in a joint estate. But in such case he was to report the same to the Board 
of Revenue, or Board of Commissioners, and to await the Board's sanction, .and on 
no account to proceed to the actual sale of the lands without the express sanction of 
the Board ; subject to a proviso for apportioning the jumma in cases in which the 
lot proposed to be sold constituted only a part of the defaulter’s property in an 
estate. 

By Section 4, the Board of Revenue are directed, on receipt of tlie Collector's 
report of his having advertised lands for sale, or on receipt of any statement of 
land proposed by him for sale, to proceed, without reference to the Governor-Gene- « 
ral in Oduncil, to determine whether the sale shall take place. 

This was the last Regulation passed upon the subject before the date of the 
sale in question. At that time, therefore, the law stood thus, — the discretionary 
power of deciding whether the whole of a defaulter’s lands, or any or what portion 
of them, should be actually sold to pay the arrears of Revenue, whic^ was original- 
ly vested in the Governor-General in Council, was transferred to the Board 6f Re- 
venue and Commissioners, subject nevertheless to the control of the Governor-Gene- 
ral in Council, whenever he thought fit to interpose in his executive capacity. ‘ 

But in order to assist the Board in this decision, and to prevent delay, it was 
the duty of the Collector, whenever any revenue fell in arrear, to report the amount 
of it to the Board of Revenue, or Board of Commissioners, and, either before or after 
advertising a sale, to send a statement of the particular land of the defaulter 
which he proposed should be sold to pay off the arrears, but the Collector was in 
no case to proceed to an actual sale without the express sanction of the Board. 

The fact to be ascertained, therefore, with respect to the first question, is 
whether the Board of Revenue had, before the disputed sale, sanctioned the sale of 
the whole talook of Belkhuruh, for the liquidation of the arrears due from th^ 
Ranee. 

Now, it appears from the evidence that, on the 24th of April 1815, the Collec- 
^tor reported to the Board of Revenue that he had advertised certain lands for sale 
on the 5th of June then next, and transmitted an abstract statement of the lands in 
Zillah Behar proposed to be sold, for the recovery of arrears of revenue due to Go- 
vernment up to the 1st of Phalgoon, that is, to February and March’'! 8 16. But 
although the Collector in this letter states that he had advertised for sale, the lands 
mentioned in the abstract, there is no evidence in the proceedings of any advertise- 
ment of any lands of the Ranee having been published before the 2ad May follow- 
ing, at which date the advertisement already referred to was published. Although 
this advertisement specifies in the margin that 74 mouzahs were to be sold for the 
payment of the balance due to Government, of sicca rupees 12,742-10-3, and states 
that the sale was to take place in conformity with the order of the Board of Re- 
venue, yet thero are no traces in the evidence of any previous notice having been 
forwarded' to the Board of Revenue, of the specific lots that it was proposed to put 
up for sale, and the abstract contained in the Collector's letter of the 24th of April 
gives no such information to the Board,— neither indeed do the Regulations require 
that such notice should be sent previous to the advertisement ; and as the date of 
the order of the Board of Revenue is not stated in the ’advertisemenV there is no 
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reason for concluding that any such authority had at that time been given for the 
sale of any specific lands, for realizing the arrears due from the Ranee ; and there 
is no evidence of any communication to the Board of Revenue, of the intention of 
the Collector to sell the talook of Belkhuruh in one lot for that purpose. There is 
no direct proof, indeed, that the advertisement was ever forwarded to the Board be- 
fore the sale ; and if it had been, without further explanation it would not have 
a-pprised the Board that the 74 moiizahs proposed to he sold constituted the whole 
'Of the talook, or that the sale of any definite portion would he sufficient to cover 
the amount of the arrears ; neither is there any trace in the evidence that the Board 
of Revenue at any time before the sale had actually given authority to the Collec- 
tor to proceed to the sale of the 74 mouzahs in one lot. 

It may be indeed fairly assumed that the Board had been informed that the 
Collector had advertised for sale the 808 mouzahs mentioned in the abstract of 24th 
April 1815, and that the sale of those mouzahs generally had been sanctioned by 
the Boai’d, becauKse it is stated that the sale of those estates had been postponed 
from the 5th June to the 22nd July by the order of the Board — a statement suffi- 
ciently sanctioned by the subsequent confirmation of the sale. But there is not 
only no direct proof of any specific authority from the Board of Revenue, to sell 
* the whole talook in one lot, but there is not even a statement by the Collector that 
any such authority bad been given. On the contrary, the statement by the Collec- 
tor leads to the inference that none such had been received by him,~for in his 
report, Appendix, page 95, in answer to the Ranee’s complaint that the whole 
talook had been sold in one lot, he does not plead the specific authority of the 
Board, but t]je known general principles of the Regulations, as his Justification 
for having so conducted the sale ; a justification amply sufficient if true, for it is 
only when the general directions of the Regulation are departed from, that the 
specific directions of the Board can be required. 

But as has been already shown by Regulation XVIII of 1814, Section 11 
(Supplemental Appendix, 33), the Collector is expressly forbidden to proceed to the 
actual sale of lands advertised, without the express sanction of the Board, to whom 
by the previous Regulation of 1812 was entrusted the consideration of and 
decision on the expediency of selling the entire estate, or of disposing in the first 
instance of any particular part of it. And even by the earlier Regulations of 1796 
when the Collector, as is should seem, conducted the sale* upon general rules laid 
down by the Governor-General in Council, without any specific directions on any 
particular sale that fell within the scope of the general rules, he was bound to select 
for sale such lands as from the cuiTent value of similar lands might appear likely 
to sell for the amount to be recovered by the sale, , and no more. And the spirit 
and tone of the whole Regulation require that where there are separate assessments 
upon definite portions or divisions of the property, the property should be put up 
to sale in separate lots, unless it should be the wish of the proprietor, or for his 
obvious benefit, that the whole estate should be put up in one entire lot, in which 
oase -the whole was to be sold, and the surplus paid over to him. 

A reference to the Regulations, therefore, shows that the plea urged by the 
■Collector was unfounded, while the adoption of that plea proves that he had no 
express . direction on the subject, and that he acted without any sufficient legal 
;auxho^ty. 

^ -Otner Regulations were passed after the date of the sale, some of which having 
a retrospective operation, were cited in the argument. But none of them materially 
. affect the question now under consideration, although one of them tends to confirm 

view .which has already been taken of the effect of former Regulations, The 
,.y|)fo|ision alluded, to is in the Srd Clause of Section 6 of Regulation XI of 1822, by 
it is declared that no sale, whether made before or after the promulgation of 
'f^^'ri|egulatioxi„ shall be .liable fo be annulled, on the ground , of informality or 
the^ communications that may- have passed between the Collector and 
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controlling Board, provided that the Board shall have acttially given authority 
to proceed to^ the sale of the specific lot sold. ISrOW, for the reasons already given^ 
this Clause will not protect the sale in question^ and its terms seem to imply that 
previous authority by the Board to proceed to the sale of the specific lot sold, waS’ 
essential to the validity of ail sales. 

In the course of the argument, much reliance was placed upon the kubooleut 
executed by the Ranee’s agent by she subjected the whole of her property 

and possessions to sale, for any arrears that might be due. But this kubooleut, 
which was executed on the 24th of October 1801, was given at a time when ,by 
the Regulations the Board of Revenue itself bad only a limited power in the sale 
of an entire estate, and the kubooleut purports at the most to give a more extended 
power to the Board ; for the words chief authorities ” could not fairly be taken to- 
vest any discretion in the Callector. But as at the date of the sale, the Board of 
Revenue had, as we have seen, legislative authority for the exercise of an unlimited 
discretion, mo additional sanction could be acquired for the Board from this kuboo- 
leut, and none is given by it to the Collector. 

From the whole evidence in the case, therefore, their Lordships are of opinion 
that the sale by the Collector of the whole talook in one lot was an act unauthoris- 
ed either by the general rules and principles of the Regulations or by an}’' specific 
authority previously conferred by the Board of Revenue. 

It remains, therefore, to be seen what effect ought to be given to the subse- 
quent confirmation of the sale by the Board, and the supposed adoption of it by 
the Ranee. In considering the effect of the subsequent confirmation of the sale 
by the Board, it must be remembered that the Board had not the supi'eme but only 
a delegated authority, and that by the terms in which that authority was conferred ’ 
they were expressly required to exercise their discretion before the sale took piace,^ 
and that there is no power confeiTed on them to adopt and confirm an unauthorised 
sale by the Collector. 

As their Lordships, therefore, are of opinion that the sale was illegal and void 
in the months of June and July, so they think that it was not rendered valid by 
the unauthorised confirmation of it by the Board of Revenue in the month of 
August, Tins would clearly be the case in respect of any sale since the promul- 
gation of Regulation XI of 1822, by the express provisions of Section 25. But, 
as that Section is not retrospective, no authority can be derived from it in this case, 
but the principle which dictated the Regulation will supply the rule without it.. 
And although their Lordships would have been prepared to hold that all more irre- 
gularities in the improper -and unnecessary sale of the whole talook in one lot, in 
the form of the advertisement, and the manner of their service, had been sufiSciently 
weighed by the Ranee when she appropriated the surplus purchase-money to her 
own purposes, so as to deprive her of all claim to annul the sale on the ground of 
such irregularities ; yet their Lordships cannot consider the Ranee’s acquiescence in 
■ a sale, made, as she had every reason to believe, by the authority of the* Board . of 
Revenue, as giving legal efficacy to a sale altogether void for the want of such au- 
thority, It is true tljat this case is also provided for by the Regulation of 1822, 
Section 27 ; but this Regulation does not in terms refer to cases of money received' 
before the promulgation of that rule, and in justice ought not to be so extended ; 
and though as a positive Regulation it may be considered as an useful amendment 
of the law, there is no known general principle of law upon which such a rule could 
be held to exist independently of express enactment 

Their Lordships, therefore, feel themselves constrained to uphold the judgment 
of the Oourt below, so far as they annul the sale of the talook. 

But their Lordships cannot approve of the manner in which those Courts have 
•disposed of the pecuniary questions between the parties, either as to the purchase- 
money or the costs. ,In the view that their Lordships have taken of the case, the 
^afipellant stapds wholly free from blame ; he purchased the talook at a public auc^^ 
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tion, which to all appjearances was regularly held under the sanction of the proper 
authorities ; he paid the purchase-naoney into the treasury, and, after some delay^ 
got possession of the estate. The purchase-money was appropriated in part to the 
payment of the arrears due from the Ranee in respect of that estate, and as to 
the residue, applied hy the Ranee herself to the payment of other arrears due from 
her upon other accounts. The Court below, without entering into any investigation 
of the profits made by the appellant during hift occupation of the estate, has as- 
sumed that he had reimbursed himself the amount of the purchase-money and in- 
terest out of the profits of the estate. 

Their Lordships see no ground upon which the Court could found such an as- 
sumption. According to the Ranee's account, the talook for some years before the 
sale had not enabled her to pay the revenue, and there are no facts stated to show 
that it had been more productive in the hands of the appellant. Their Lordships, 
therefore, are of opinion that an account should be taken of the principal and in- 
terest due to the appellant in respect of the purchase-money paid hy him into the 
treasury, and also of the net profits made by him out of the estate during his oc- 
cupation, and that upon payment to him, by the respondents, of whatever (if any- 
thing) may appear to be due to him on taking such account, possession of the ta- 
look should be delivered to the respondents. And as, in their Lordships' view of 
the case, the appellant stands acquitted of all blame in the transaction, their Lord- 
ships think that so much of the decrees of both the Courts below as condemn the 
appellant in costs should be reversed, and that each party should bear his own costs, 
both in the Courts abroad and in this country, and they will advice Her Majesty 
accordingly. 

Mr, Jackson , — Will your Lordships allow me to observe, that there is an 
allegation of improvements on the property ; the allegation is, that the purchasers 
have expended very large sums in improvements: I trust your Lordships will direct 
all just allowances in respect of improvements. 

Mr. Justice .Ers&me.— Certainly, that is fair matter of allowance. 


The 6th July 1842. 

Present : 

Lord Brougham, Lord Campbell, Mr, Justice Erskine, Dr. Lushington, Sir E. 

East, and Sir A. Johnston. 

Limitation— Distant Residence. 

Sheikh Imdad Ali and others, 
versus 

Mussumat Kootby Begum. 

^ Where the party in possession of an estate is a bond fide purchaser for valuable consideration without 
tiotice, and the real owner had neglected for 25 years to assert her right to the estate, mere distant residenoe- 
Was held not to be a sufficient cause to pj’eclude the owner from making an earlier assertion of her right so 
as to save her from limitation by bringing her within the exceptions of Section 14 Regulation III. 17^3 and 
ISection 3 Eegiilatioii II. 1805. 

Mrslcine^ J . — The original proceedings in this case were instituted by the 
present respondent, Mussumat Kootby Begum, in the Provincial Court at Patna, to 
recover 64 shares out of T60 shai*es of an altumgah mehal, in the zillah of Patna, 
comprising several villages, which she claimed as her inheritance, derived from her 
, mother, Mussumat Saleha Khamim, the widow of Nawab Enayet Khan. 

In. the Court below two questions were raised and decided : firsts whether the 
i question was originally the, estate of the Nawab, or of his widow, Saleha 

' whether the claim of the plaintiff, Kootby Begum,, had 

^b^;b§frr^d by lapse of time, according .to the Bengal Regulations. , 
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The Provincial Courts without giving any opinion upoi> the first point, dis- 
missed the plaintiff's suit, "with costs upon the ground that, whatever her right 
might have been, her remedy by suit was barred by lapse of time, and that her 
claim was not entitled to a hearing by the Court. 

Against this decree the plaintiff appealed to the Sudder Dewanny Adawlut, 
and that Court, after hearing the appeal on the 31st December 1831, decided, 
that the villiges in dispute had bdfen proved to have been the property of Saleha 
Khanum, and that the plaintiff, as her daughter, was entitled to one-half as her in- 
heritance ; and, secondly, that, although as to some of the villages the claim of the 
plaintiff had been barred by lapse of time, as to the rest, her remedy had not been 
taken away by the Eegulations relied on. The Court therefore modified the deci- 
sion of the Provincial Court by affirming its decree as to a part of the estate, and 
decreeing to the plaintiff the remainder, and apportioning the costs between the 
parties. 

The present appellants, who had defended the suit below, as purchasers, were 
dissatisfied with this decision of the Sudder Adawlut, and appealed to the Queen 
in Council against that part of the decree that affirmed the plaintiffs right to re- 
cover a portion of the ^property claimed by her ; and Her Majesty having been 
pleased to refer such appeal to the Judicial Committee, the case was argued before 
Lord Brougham, Lord Campbell, the Judge of the Adnairalty, and myself; when, 
on the part of the appellants, it was insisted that, whatever might have been the 
original title of the plaintiff below, her right to recover any part of the property 
had been altogether barred by the lapse of time, and that the decree of the Bro- 
vinoial Court ought to have been wholly affirmed. Their Lordships acquiesce in 
this conclusion, and are of opinion that the decision of the Provincial Court was 
right, and that the decree of the Sudder Adawlut, modifying it, is wrong. 

In order to explain the ground upon which their Lordships have founded this 
opinion, it will be necessary to refer more particularly to the facts established by the 
evidence, and to the language of the Eegulations upon which the question arises. 
It appeared by the evidence that Saleha Khanum was the wife of the Nawab Ena- 
yet Khan Rasikb, and that they had three children, two sons and one daughter. 
It is clearly proved by the admissions of those under whom the appellants claim 
as purchasers, as well as by other evidence, that the mehal in question was the pro- 
perty of Saleha Khanum, and that she, having survived her husband, field possession 
of it until her death in 1801. 

The two sons died in their mother's life-time ; the daughter, the present re- 
spondent, and the plaintiff below, was living with her mother at Pauiput at the time 
of the mother's death. The eldest son, Izzat Oollah Khan, had died without issue. 
Hafiz 0<^la Khan, the s^ond son, had died only a few months before his mother, 
and had, down to the time of his death, managed the estate for his mother. He 
left three children, two sons and one daughter., tinder these circumstances, by the 
Hindoo Law of Inheritance, the plaintiff below became entitled to one-half of her 
mother's property, and the other half would descend to the children of her 
brother Hafiz. These children were Kulb Ali Khan, Amin Oolla Khan, and 
Mussumat Gusety Begum. Upon the death, however, of Saleha Khanum iu 
1801, Kulb Ali Khan and Amin Oolla Khan took possession of the whole of 
the estate, and dealt with it as if it were entirely their own, and, until the year 
1812, neither their aunt nor their sister preferred any claim to any part of the 
inheritance. 

On the 4th of March, in the year 1812, Mussumat Gusety Begum, the 
sister, instituted proceedings in the Patna Provincial Court against her two 
brothers, to recover a fifth share of the mehal, and by the decree of the said Court, 
which was afterwards, in the year 1828, confirmed upon appeal by the Sudder 
Dewapny Adawlut, she recovered one-fifth of the whole estate as her share of the 
inheritance from Salefia Khanum. It is to be observed that the claim of the 
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sister, and the resistnetice on the part of the brothers proceeded on* the asstimption 
that the whole inheritance had descended from Saleha Khannm to the children 
of Hafizs Oolla Khan, and that no allusion was made, in the course of the suit, 
to any claim of their aunt, the present respondent, although her name is stated to 
have been registered in the Collector’s office. It appeared that, long prior to the 
commencement of this suit, namely, in the year 1801, Kulb Ali Khan had settled 
one-half of the propei'ty, which he claimed "as his share, upon his wife, Beojy 
Begum, and Amin Oolla Khan had, in 1805, transferred his share to his son Azim 
Oolla Khan ; but neither oY these transfers appears to have been acted upon 
farther than by having the names recorded in the Collector's office, and the two' 
brothers had continued to deal with the property as their own. For in the year 
1807, Kulb Ali Khan, acting for himself and his brother, sold a part of the estate 
to Baboo Byjnath Jahoo, and although, in the years 1813 and IBIA Beejy Begum* 
assumed the power of selling portions of the estate, there is no evidence that 
Azim Oolla Khan ever acted as owner of any part of the estate* under the alleged 
transfer to him, but, on the contrary, Amin Oolla Khan, his father, * continued to 
dispose of the estate as if no such transfer had been made, and the appellants, 
at the trial below, rested their claim entirely upon purchases made from Beejy 
Begum and Amin Oolla Khan. The dates of those sales, as proved in the progress* 
of the suit were in the years 181 3-1 81 4, within twelve years from the com- 
mencement of the respondents’ suit, and these dates formed the foundation of 
the decree of the Sudder Adawlnt, which decided that the plaintifi’s remedy 
had been barred as to Mohi-ood-deen, sold by Kulb Ali Khan in 1807, more 
than twelve years before the commencement of the suit, but was not barred 
to the residue, which did not appear by the evidence to have been sold before* 
the years 1813 and 1814. 

After the decree had been pronounced, the appellants petitioned to have the 
cause heard again, and to be allowed to put in evidence other deeds to prove that, 
as to another portion of the estate, the remedy of the plaintiff had been barred 
by a sale beyond the twelve years, namely, in 1812, to Boorham Ali Khan, from 
whom the appellants purchased that portion in 1824. The Court, however, 
refused, and, we think, properly, to re-opeu the case for the purpose of admitting 
evidence which ought to have been produced in the first instance, and there is no 
appeal from that refusal ; and the question, therefore, for decision is whether, 
under the circumstances of the case, the remedy of the plaintiff had been barred 
by the adverse possession of Kulb Ali Khan and Amin Oolla Khan from the year 
1800 to 1825. 

The answer to this question depends upon the construction of' the Bengal 
Regulations, namely, Eegulation III. 1793, Section 14, and Regulation'll 1805^ 
.S^on 3. By Regulation III. 1793, Section 14, Zillah and City Courts are prohi- 
bited hearing, trying, or determining the merits of any suit whatever against any 
person or persons if the cause of action shall have arisen twelve years before any 
suit sliall have been commenced on account of it, unless the complainant can shew 
by clear and positive proof that he had demanded the money or matter in question, 
and that the defendant had admitted the truth of the demand or promised to pay 
the money, or that he had directly preferred his claim, within that period, for. the 
matters in dispute to a Court of competent jurisdiction to try the demand, and 
shall assign satisfactory reasons to the Court why he did not proceed in the suit, 
dr shall prove that, either from minority or other good and sufficient cause, he 
Had been precluded from obtaining redress. 

-5 Now, in this case, the plaintiff’s cause of action arose twenty-five years before 
" Commencement of this suit, and no other suit was ever instituted by her on 
of iif, ' Her claim, therefore, is clearly barred, unless she can by prool^ 
^IrefBelf within one' of the exceptions. The only exception iinder this 
dih which any protection has been claimed is the last, namely^ that 
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she has been precluded from obtaininff redre^^ W . j j 
the cause relied on is the distance of her residen^A -sufficient cause, and 

from the tribrntel before which aloce Z t„M f ‘*1' “ «■> 

appears by the evidence that the plaintiff lived at preferred her claim. It 

from Patna; but as this distance is 1,800 could have hundred miles 

to the appointment of a Mookhtar to enforce her rlffhS'lf^ “? greater impediment 
only way m which it can be said *o haT preclSed^ W “.^825, the 

would te ty keeping her in ignorance of the mannerlnwr^ T obtaining redress 

usurped by her nephews ; but it must be remembered rJ J*"'’ 

Paniput, and that her right to one-half the estate de^!? her mother died at 
upon her mothers death, °and that her not rSvL^anv immediately 

the estate must have afforded sufficient notice to S account off 

usurping her rights, and this not for one or two Years nnlv I. 

than twenty years, during which time she appLrf to h fvA^ ^ ^ 

to have instituted anj proceeding to assert h^r ^ i nor 

to hoM themselves out to the world as the sole owuem ’of tofesTate 
When, therefore, the question arises between the nm-eUn ‘ ; 
persons who had been thus permitted to hold themseC 1 

proprietors for more than twelve years before the iTfreL * 
whose neglect they had thus been Enabled to assume^ 

the Court ought to have some other facts thau mere distonf proprietors, 

the proof of some good and sufficient cause that had 

of a right that must have been well known to the ”'1® c ™ earlier assertion 
The appellants had every reason to assume that the tvm^^*^? beginning, 

not only from their long and undispS posse^inn K ? owner!, 

that when a claim to some shai^e was, ^in the year 18 ^ 2 ° at*^^ 
no supestion of the plaintiff’s claim was interposed by he| or?n ht ShSf 
Let us then see whether there is anvthine- in p i ^ , 

Zr^ -ti* r'Claln rf 17^ 

tod by the^RiSSic ° ot 1793 '3 

applicable to any private claim! of right to lands houses o? ithA! 
imraoveable property of the person or persons in ■Doqc!P< 5 C 3 iAn i* x> permanent 

the claim cf ^ht Wfo Ly be 

shall have acquired possession thereof by violence fraud or anr oj Jw<imature, 
dishonest means whatever ; or if such property shall’ have hPAn o ^ ^just, 
other pepson or prsons from whom 

derived his or their title, and shall not have been subseouentlv h^A i ^ 

believrto*^^® iffiieritance, purchase, fair donation, oj anylither fab tH^lf 

believeff to have conveyed a right of possession and propertvl dmns- 1 nermdef 
twelve years antecedent to the time of preferring- a claim of riX f if 
competent Court, provided that such SX fraXu W “ 

acquisition be established to the satisfaction of the-cXt in whmh 
be pc^creed, m i£ th. emt be .pp«a.ble, to .he 

frnmi^^T^ ClausB of the Same Section, after prohibiting the Courts 

!Sn* any suit preferred after sixty years’ nou-pXe! 

cution the Regulation proceeds to declare that, although the ionertv olEd 
may have been acquired hpn insufficient title within the peXTrf & Zf 
af the, property so acquired shall have descended by inheritance to the rl-rZT ^’ 
^on when the claim i, jrefcxTed. or if ench Sw, ^t.E 

’i’’ «* donation, or by any 2r tifll 

believed to be just and valid, and not appearing to be in any respec/collusive for 

*h. pnrpo* of deprrvms: the plaintiff rf hf. right, and ^eithm meh 
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hiiDself or any oth9£‘ person in his behalf, or from whom the property may have 
been obtained under any of the titles aforesaid, or the whole in succession, shall 
have held quiet and unmolested possession under a title believed to be just and 
valid, during a period of twelve years antecedent to the claim thereto being 
preferred in a competent Court, the provisions made in the first and second Clauses 
of that Section shall not be considered applicable to any private claims of property 
so circumstanced, which are therefore to be ^deemed inadmissible, as heretofore, 
after twelve years from the origin of the cause of action, unless the same be cogniz- 
able under the exceptions and provisions already in force. 

Under this regulation, the plaintiff contends that, although her claim was not 
preferred to any competent Court till more than twelve years after her cause of 
action had arisen, yet that, as her nephews had acquired possession of the property 
by unjust and dishonest means, and as the purchase by the appellant, however fair 
and just, had been made within twelve years, neither they nor any person under 
whom they claimed, had, during a period of twelve years antecedent to the time 
of her preferring her claim, held under any fair title, believed to have conveyed a 
right of possession and property. The prohibition contained in Regulation III. 1793, 
Section 14i, was not applicable to her case. 

In considering the provisions above referred to, it mirst be kept in mind that 
one main object of these Laws of Limitation is to protect an honest purchaser from 
the consequences of an owner’s neglect to assert his rights, and thus giving to an 
usurper the semblance of a title which he did not really possess, and that, by the 
express words of the Regulation, the proof of the fraudulent, unjust, or dishonest 
acquisition i? thrown upon the plaintiff. It is necessary, therefore, to ascertain what 
is meant by an unjust or dishonest acquisition. It is obvious, from the third Clause 
of the Section, that it is not intended to include every acquisition without a just 
title, for by that Clause acquisitions are protected that have been obtained by any 
title believed to be just and valid, though in reality insufficient. It must be necessary, 
therefore, for a plaintiff, in the first place, to show that the person under whom an 
occupant, by just title acquired within the twelve years, derives his title, had acquir- 
ed his possession by a title which be did not at the time believe to be just and 
valid. 

The plaintiff in this case contends that, as her nephews must have known that 
one-half of the inheritance belonged to her, and as they must have known that 
she was still alive, their assumption of the entire property was a dishonest acquisi- 
tion, and could mot have been claimed by them under any title which they believed 
at the time to be just and valid. 

It cannot be denied that there are many circumstances leading to a strong 
suspicion that this was the case, and the Sudder Adawlut appears so to have 
considered it. But strong as the grounds of suspicion undoubtedly are, their 
Lordships do not consider the facts proved as sufficiently establishing to their satis- 
faction that the nephews knew that they had no right to the whole estate. They 
may have originally taken possession under the belief that their father, Hafiz, had 
acquired a title to the property, of which he had been in possession up to his death. 
-They may have been ignorant of the existence of their aunt or of her title to any 
share of the property ; there is no evidence of their being aware of either ; that they 
were so could only be matter of conjecture ; but fraud and dishonesty are not to be 
assumed upon conjecture, however probable: But, to avoid the effect of the lapse 
of the plaintiff must establish the existence of conscious injustice in the acqui- 
4tiou by proof. . Their Lordships think this has not been done, and therefore they 
vnll advise Her Majesty to reverse the decree of the Sudder Dewanhy Adawlut, and 
to affirm the decree of the Provincial Court, with costs of both the Courts below, 
by^jvithout costs of this appeal to Her Majesty. 
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The 8th August 1 842. 

Present : 

Lord President Wharncliffe, Lord Brougham, Vice-Chancellor Knight Bruce, 
Dr, Lushington, Sir E. H. East, and Sir A. Johnston. 

Sale for arrears of Bovenue* 

On Appeal from the Sadder Commissioners of Bengal, 

Baboo Deep Narain Sing, 
versus 

Lai Chutterput Sing. 

Suit brought in 1S21 to annul the sale of a zemindary in Allahabad ^rhich tooh place in 1802 for arrears 
of ReYenue. The Privy Ooiincil concurred in the conclusion come to by the MoftissU and Sudder Commis- 
sions constituted by Regulation I. 1821, that the sale ought, notwithstanding the great lapse of time, to be 
set aside ; but considering the ifond Jide character of the sale, awarded compensation to the purchaser, 

Vice-Chancellor Knight Bruce. — This case has been properly argued on. the 
merits. The doubt suggested by one of the learned Counsel for the appellant, 
whether the district to which the zemindary or pergunnah in question belongs, is 
within the operation and powers of the Commissioners whose judgments are before 
us, has not been insisted upon, and seems to us excluded from our consideration 
by the whole state of the cause. 

We think also that the argument has rightly laid no stress on the circumstance ‘ 
of the son of Lai JuggutRaj, and not Lai Juggut Eaj himself, though alive, having 
been the complaining party in the proceedings below. Having regard to the nature 
of the jurisdiction and question, the petition of Lai Juggut Raj, printed in page 
21 of the Appendix, and the course taken by all parties, we could not have given 
effect to the objection, if pressed. 

The length of time also that elapsed between the sale, of which complaint is 
made, and the commencement of these proceedings, though very properly urged as 
matter of grave consideration with reference to the judicial discretion to be exercised, 
and the mode of exercising it, has, with equal propriety, been admitted, on the 
part of, the appellant, not to form an objection to the jurisdiction, or a bar to relief 
in a case such as the present. 

The rejoinder, indeed, of Deep Narain Sing, before the Mofussil Commission, 
is thus expressed upon the subject of time in the saime Appendix, page 18 : — f' That, 

“ as the special pleas urged by this defendant, in his reply filed in the Court of 
“ Appeal for the Division of Benares, to show that plaintiffs action was not cogniz- 
able by that Court, owing to the expiration of the period of limitation, &c., are 
considered incapable to the Special Commission with reference to the provisions 
‘'of Regulation I. 3821, the defendant will not, therefore, dwell upon them any 
" longer in this place.’' 

The first point in question is, or rather was, whether this case could correctly 
be considered as coming within either of the pi’edicameuts enumerated in the second 
Clause of the third section of the Regulation of January 1821, under which the 
proceedings arise. &'or, if not, the Commissioners might well have been contented 
to be without authority in the matter. 

It was, however, conceded, on the appellant’s part, in an early stage of 
tke discussion, that, whether the Rajah of Benares or Deep Narain Sing was the 
real purchaser, the case fell within one of those predicaments ; that, namely, of the 
purchaser having been an officer on the Collector’s establishment, or employed iri 
the collection of the public revenue within the district, or in the private service of 
the Collector, or the surety of such officer, or a relation, dependant, or connexion 
of such officer or surety — a conclusion inevitable from the documents set forth in 
pages 31, 32, and 33 of the Appendix. 

R 
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It may be true that the written pleadings below do not suggest this pointedly, 
^ do not suggest it at all The terms, however, of the Regulation, and of the 
Resolution or Order of the Governor-General in Council, dated 27th February 1821, 
the nature of the jurisdiction, and the simplicity of the fact, render the comisson 
for the present purpose not material. Nor are we to be understood as meaning to 
express, or intimate an opinion, that there is not any other (we think, on the con- 
trary, that there is at least one other) of the described predicaments within which 
the case is plainly brought. This, however, only establishes that .the Commissions 
had legal authority to set aside the sale, — not that the power ought, in the particu- 
lar case, to have been exercised. The question, then, arises whether, as the Commis- 
sions were not of necessity bound to exercise it, though legally vested in them, the 
respondents pleadings before them stated, and the documents and facts in evidence 
proved, a case upon which it was a right and sound exercise of discretion to set aside 
the sale. 

The pleadings are, in our opinion, sufficient for the purpose, even independently 
of the enlargement from form and tephnical rules which is conceded to proceedings 
under the Commissions, perhaps by the Regulation of January 1821, but certainly 
by the Resolution or Order of the 27th of February in that year. 

The documents and facts properly in evidence, whether we reject the doubtful 
and suspicious part, or consider it in connexion with what is authentic and worthy 
of reliance, appear to us, upon an authentic consideration of them, assisted mate- 
rially by the able discussion to which they have been subjected from the bar, to 
warrant the conclusion to which both Commissions have come, that the sale of the 
zemindary or pergunnah in question ought, notwithstanding the great lapse of time, 
to be set aside. ^ 

But in agreeing thus far as we do with each of the tribunals below, we desire 
not to be understood as adopting or acceding to all the conclusions of fact, or as 
following or assenting to the whole of the reasoning upon which either Commission 
appears to have proceeded. And especially we think it right to say that a perusal 
of the letter or despatch from Lord Wellesley of the, Sth of March 1802, satisfies 
our minds that the clause or passage on which reliance has been placed, as if it 
contained a positive prohibition of such a sale as that in question at the time when 
it took place, ^ does not bear that interpretation ; that it was one of advice and 
recommendation, and not part of the orders or directions which the document 
contained. 

Though differing, however, from the mandatory construction which has been 
put on^ this passage, and which the context does not allow, we are far from saying 
that it is a circumstance in the case not deserving attention ; on the contrary, it 
tends to shew that the Supreme Government recognized the general correctness and 
propriety of the views suggested by the Lieutenant-Governor in his despatch of the 
7th of January preceding. 

The printed extracts from the two documents are thus at pages 40 and 41 ; the 
extract from Lord Cowley’s despatch is as follows : — “ In realizing arrears of revenue 
in the Company’s provincCvS were other means foil, recourse is had to a sale of the 
land, and within the last eleven years this Regulation has occasioned the sale of a 
large proportion of the land and the dispossession of a great number of the old 
zemindars. Some of these may have become inferior cultivators, and some may 
have sought other means of livelihood, but under a Government so long and so 
well established few have ventured, or, if they have ventured, few have been able, 
to maintain themselves in a state of insurrection. But from the temper, disposi- 
and character of the inhabitants of the ceded countricvS, particularly of the 
' Rohilcund, I have no doubt that they would rather submit to the 

^ ^ varied ^ modes of oppression to which they have been accustomed under the 
Government, while their zemindary titles shotild be continued to them, 
^ trhan endure to be dispossessed of their lauds in the most regular and legal mode 
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under new regulation.^. The former grievances they wouW think supportable 
under the hope, however slender, of future redress, but the latter would drive 
“ them to despair ; and from the neighbouring countries, to which they might 
easily resort, they would continually infest their alienated lands. Though not 
‘‘ prepared to give any specific detail on this subject, I am satisfied that were co-*. 

ercion is necessary to realize the dues of Government from defaulters, some mode 
“ less offensive should he devised, a^d a sale of the land only resorted to in the last 
extremity.” 

The printed extract from the answer of the Governor-General to that despatch 
is this No^sales of land for the recovery of rent due to Government should be 
authorized within the ceded provinces until a more effectual settlement of the 
country shall have taken plaoe.’^ 

The sale under consideration, which took place in the very year in which these 
important papem were written, and in the countries to which they relate, was one 
of that very kind which Lord Cowley was satisfied should be only resorted to in 
the last extremity, as being a measure less tolerable in the estimation of the 
inhabitants of these provinces, so recently added to the British empire, than the 
different oppressions which they had borne under their native rulers, and as 
calculated to drive them to despair, but which Lord Wellesley considered should 
not take place at all before a more effectual settlement of the country — a settlement 
that,^ according to our view of His Excellency's meaning, had not taken place at 
the time when the sale was made. 

It may be said that it was made with the sanction of the local Government, 
of which Lord Cowley was a prominent member, or the chief under the supreme 
Government. The sale, however, was not at Bareilly, but at Allahabad. The au- 
thority for it, if, upon the whole view of the circumstances, authority there was 
which proceeded from Bareilly, was consequent upon the representations of the 
case made to the provincial Government, then by Mr. Ahmuty, the Collector at 
Allahabad — representations which, as they appear to us, placed the defaults and 
conduct of Lai Juggut Raj in a light stronger and more unfavorable to him than 
the facts, so far as we are enabled to judge of them, really warranted. The Govern- 
ment at Bareilly may have been led to think that the case was one of the last 
extremity. We do not see grounds for holding that it was of that character. 

Considering the circumstances under which Roy Madary Lai had obtained the 
increased jumma from Lai Juggut Raj ; the large amount of that increase ; the 
position in which himself and his property ha*d been placed when the subsequent 
documents obtained from him were obtained ; the questionable and doubtful state 
of his accounts before and at the time of the sale, as appears from Mr. Ahmuty's 
Report of 4th of November 1802 (page 44 of the Appendix), and from other sources, 
the high degree of probability, if not certainty, that, had Lai Juggut Raj been 
allowed all that ought to have been allowed to him, the balance claimed from him 
would at least have been greatly reduced ; considering the harsh measures used 
towards him, the pressure under which he was placed during the earliest period of 
a Government and an administration of public affairs which were altogether strahge 
and new to the country, not forgetting also the kfod of notices by which the sale 
was preceded, and the circumstances generally by which it was accompanied and 
immediately followed, we cannot, consistently with the declared object and intention 
of the Regulation of January 1821, avoid saying that the sale, if not protected by 
length of time, ought not to stand ; and that, having regard, on grounds of private 
justice, to the state of embarrassment, difficulty, and distress to which Lai Juggut 
Raj was reduced, as well as to the powerful adversaries opposed to him, anti on 
grounds of general policy, to the motives and spirit of the Regulation of 1821, it 
would be inequitable and publicly inexpedient to permit such a title to be protected 
by the lapse of time that has taken place. 
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The effect that it ought to have as to the terms and conditions which 
should accompany the appellant's deprivation of the pi'operty is open to very different 
considerations. 

Without entering into a more minute detail than is necessary or may be 
• expedient, we consider it right to add that, among the evidence which has most 
strongly influenced our minds with regard to the character of the sale, the conduct 
of those concerned in it, and the manner in which it should be treated, are the 
following documents to which it may be as well to refer in a chronological order, 
commencing at a time less, we believe, than two months after the cession by the 
Nawab Vi^ir. 

IsL The perwanna to Juggut Raj of the 4th of January 1 802, page 240 ; the 
ikrarnamah of Baboo Nek Sing, dated the next day, in the same page ; the letter 
and advertisement for Juggut Raj’s apprehension, both also dated the 5th January 
1802, page 241, coupled with the Collector's despatch to Bareilly, also of the 5th 
January 1802, page 41, stating thus as to Juggut Raj’s property — I have deputed 
** a sazawal (Baboo Nek Sing) to make the collections* from the zemindars, and as 
Juggut Raj’s profits were considerable, these pergunnas will still yield sufficient 
“ assets to ensure the revenue of the current year, to its full extent stating also 
this: have issued the necessary orders for the attachment of Juggut Raj’s 

property, and have directed the several officers to be vigilant in apprehending his 
** person, should he attempt to enter the Company's jurisdiction.’' 

His despatch also to Capt. Worsley, of the same date, at page 42, is in these 
words ; “Six’, I am just informed by one of my sowars, that Juggut Raj was safely 
“ lodged in the fort of Loundeh, with a party of three hundred followers. On the 
supposition that this account is correct, I think it will be advisable, in the first 
'' instance, to summon Juggut Raj to deliver up the fort, offering him the protection 
of Government in the event of his settling his wasilat for the current year. 
** Should Juggut Raj make any resistance, you will he pleased to adopt the*^neces- 
sary measures for securing the fort, if you conceive, from local investigation, that 
such an event is practicable with the small force at present under your command, 
otherwise I could wish you to prevent his escape, if possible, till further assistance 
“ can be afforded. In the meantime, you will report to me, should Juggut Raj de- 
dine to deliver up the place, the strength of the fort, the force that is likely to be 
opposed to you, as well as the additional troops you will require for obtaining 
possession and securing the person of Juggut Raj. If the immediate aid of the 
detachment of police is required, you are authorized to withdraw that company 
for the present service,” 

I will next notice the Collector’s letter of the 9th of January 1802, four days 
after, at page 22 ; then the several perwannas to Baboo Nek Sing and to Juggut 
Raj and his dewan, of various dates in January and February 1802, pages 241, 242, 
243, and 244 ; the Collector's letter to Mr. Mercer of the 9th of February, and the 
kowluamah of Baboo Nek Sing, of 21st of February 1802, at pages 22, 24, and 26 J 
then the bond and petition of Lai Juggut Raj, of the same 21 st of February 
1802, at pages 24, 244, and 245 ; the perwannas to Baboo Nek Sing, Baboo 
Ram Kishen, and Juggut Raj, of the 23rd and 24th of February 1802, at 
pages 246, 247, and 25 ; the several perwannas and petitions of various, dates 
between. the 24th of February and the 16th of April, both inclusive, of which 
some, are set forth and the others mentioned in pages 248, 249, 250, 251,' 
and 252; the Collector's narrative or order, pages 253, 254, and 255, containing a 
statement on the subject of Lai Juggut Raj's affairs and transactions from the 20th 
of€)ecember 1801, to the 10th of April 1802 ; the perwanna toRamkisheu Sing, of 
t^e 17th of April 1802, nxentioned at the top of page 256 ; the notice perwannas and 
a^yi^rtia^ments of various dates in May and June 1802, at pages 259, 260,. and 261 ; 

petition of Lai Juggut Raj, wiih the Collector's answers or ord,ers upon it, dated 
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the 1 7th of June and 2ad of July 1802, at pages 30 and 49 ; jihe estimate, memo- 
randum, or sketch of account on which the bond dated the 29th of June 1802 was 
founded, the bond itself, and the surety or bale bond of the 2nd of July follow- 
ing’, at pages 28, 29, 261 and 262, these three documents being all substantially 
contemporaneous with the petition and the answers or orders upon it just men- 
tioned. 

Next the letter of introductioi^ and recommendation of Chittoo Sing from the 
fiaj ah of Benares, of the 25 th of July at page 30. The documents of 14th of 
August and 5th of September already mentioned with respect to the suretyship. 

Then the letter to the Board at Bareilly from Mr. Ahmuty, dated 1st Septem- 
ber more than three weeks before the period appointed by the bond dated 
the 29th of June, for the payment of the instalment of 32,206 rupees, 15 annas, 
3 pice, but silent as to that transaction ; between which letter and the date of 
the answer to it (the answer being dated IJth September) occurs the adver- 
tisement of 8th September, for the sale of the zemindary on 30th October ; these 
documents are in pages 32, 33, and 270. 

The answer of 11th September, the time of the receipt of which does not ap- 
pear, is thus at page 33, — it is to Mr. Ahmuty from the Board of Commissioners : 
*^Sir, — I have the honor to acknowledge the receipt of your letter of the 1st instant, 
and am directed by the Honorable the Lieutenant-Governor and Board of Com- 
** missioners to inform you that, as it appears from your letter that Juggut Raj still 
continues to persist in declining to pay the balance due from him, they authorize 
you to issue a proclamation, setting forth that, unless Juggut Raj shall appear aiid 
agree to a fair and equitable adjustment of his accounts, his estate will be pub- 
licly sold at a period to be fixed by you, which the Board are of opinion should 
“ be rather later than the 30th of September, in order to afford sufficient time to 
Jugrat Raj to avail himself of the opportunity now afforded to him for a satis- 
fact^y and amicable adjustment of his account.^^ 

We would then notice the advertisement of 18th September,, fixing 10th of 
October as the day of sale, and the contemporaneous perwanna to J uggut Raj of 
the' 25th of September, the last instalment day not having arrived. Those are at 
pages 270 and 27L 

Then the advertisement of the 5th of October is in these words ; “ On the 18th 

September 1802 A. D., an advertisement was published, stating that, on the 10th 
of October proximo, pergunna Barah, the zemindary of Lai Juggut Raj, would be 
sold by public auction for the recovery of a Government arrear. It is now order- 
“ ed that the said advertisement be cancelled, and, in lieu of it, another advertise- 
“ ment be issued, in conformity with the orders of the Chief Board, under date the 
11th of September ultimo, to this effect : — that whereas the said Juggut Raj with- 
** holds the payment of a large amount of Revenue justly due to Government, and 
contumaciously and fraudulently evades its discharge, should the aforenamed,' 
therefore, personally attend, and pay up the arrear justly due by him into the 
public treasury by the 30th of October instant, good ; else the pergunna of Barah, 
the zemindary of the aforenamed person, will be sold by public auction on the 
^'aforesaid date, in liquidation of the Government balance, and the auction-pur- 
chaser of the said pergunna will be entitled,” and so on. 

This advertisement may, or may not, be the same with that which is found in 
page 273, nor is it very material to insist upon any difference between the two. 

Then comes the Collector's letter to Bareilly of the 6th of October, at page 44, 
which is this: — have to acknowledge the receipt of your letter of the 11th 
ultimo, and have to request that you will be pleased to report to the Honorable 
the Lieutenant-Governor and Board of Co mmissionners that, in conformity to 
their order, I issued, on the 1st instant, a proclamation, setting forth that, unless' 
Juggut Raj shall appear and agree to a fair and equitable adjustment of his 
'^accoimts^ his estate' will be publicly sold on the 30th of the present month,” and 
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SO OD. I have, fui;fcher, had conveyed to Juggut Raj, who resides at present iii 
Bundlecuad, a copy of the proclamation, together with a perwanna from myself 
encouraging him to return to his estate/' 

Lastly comes the record of the proceedings of 30th of October, the day when 
the business was completed, the day of sale, closely followed by Mr. Ahmuty's 
despatches to the Board of Bareilly of 4th of November and 30th of November 
1802, between which, and probably after whif.h, that Board communicated with 
him, thougli to what effect is not disclosed, and seems not to be known. These des- 
patches exhibit not only uncertainty as to the amount of the debt due or to be 
considered as claimable, but a want of accuracy on the part of the CoIlectoi\ 
These are in pages 35, 36, 44, 45, 46, 274, 275, 276, and 277. 

We are not unaware of the propriety and expediency, in general, of giving 
great weight to acquiescence or delay on one side, and to long possession on the 
other, or of the generally questionable policy of discrediting or lessening the public 
faith in transactions having the sanction of the Government or its officers. These 
and similar considerations were, however, in the cognizance of the framers of the 
Regulation of 1821, and by them it was decided to be, on the whole, just and ex- 
pedient that, in the peculiar position in which the inhabitants of this part of 
India were placed at the commencement of the British rule, there should not be 
applied to the investigation of the peculiar transactions, and the redress of the 
peculiar hardships which then took place, merely ordinary principles. ^ 

The Regulation of 1821 was preceded by Mr. Stuart's Minute of 1820, eon- 
taining these passages : I solicit the attention of the Board to a matter of 
considerable importance. During the first six or seven years which followed the 
acquisition of the provinces ceded to us by the Newab Vizir, the mal-administra- 
tion of Allahabad, and some of the neighbouring districts, combined with the 
intrigues and influence of certain opulent and powerful natives, and the poverty 
^‘^and ignorance of the zemindars and talookdars, led to the abusive alienation, to a 
great extent, of landed estates within those districts, and to the consequent ruin 
‘^and extreme misery of the proprietors. For a full detail of those transactions 
I refer to the report from the Board of Commissioners," and so on. 

He then refers to certain documents which are mentioned, and he proceeds to 
say — From those documents, of which, for convenience of reference, extracts are 
annexed to this paper, the Board will observe that a Special Commission was 
strongly recommended by the Board and Mr. Fortescue for the purpose of investi- 
gating the alleged abuses, and affording redress to the injured parties. The 
consideration of the measure was postponed for the time, and has not been since 
resumed, owing probably to the suspension of the introduction of a Permanent 
Settlement into the Ceded Provinces. Now that the measure of Settlement in 
“ the Ceded and Conquered Provinces, upon fixed and permanent principles, is 
again under consideration, I venture strongly to recommend to the Board the 
institution of. a Special Commission, as formerly suggested, for the purpose of 
investigating the abusive alienations in question. 1 beg accordingly to submit 
to the Board the accompanying paper, comprising an outline of the plan upon 
which the Commission should be instituted. The investigation of these cases, 
with any hopes of success, will require a thorough research into voluminous and 
complicated Revenue accounts. It will require local enquiries, and free and con- 
'“' stant communication with the parties themselves and with the local officers., 
^^The delays and forms of the Courts of Justice oppose great obstacles to their 
^' conducting investigations upon those principles, and the parties injured are equally 
incapable of supporting the expense of protracted litigation, and of defending 
themselves in . that coarse of proceeding against the arts and intrigues of their' 
opulent and powerful adversaries. These reasons I have no hesitation in urging 
fully justifying a special deviation from the ordinary system of. our judicial 
administratlom The delay which has occurred is unquestionably to be regretted. 
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hut I cannot think that it is a sufficient ground for excluding the injured parties 
from redress. It is a noble principle of the English law that no time shall avail 
in favor of fraud, and I believe that there never were transactions to which the 
maxim was more justly applicable. It would, indeed, bean afflicting reflection 
that men who 'have acquired estates by the basest means should enjoy all the 
advantages of a Permanent Settlement, whilst their victims should have their 
misery heightened by being the hflpeless witnesses of the increasing value of the 
property of which they have been so iniquitously despoiled.'’ 

The preamble of the Regulation of 1821, so far as it is material now to quote 
it, was thus expressed at pages 3 and 4 of the Supplemental Appendix : — It 
has appeared that, in the first seven or eight years after the acquisition of the 
“ Ceded Provinces by the British Government, the native officers of Government, 
their relations, connections, and dependants, taking advantage of the novelty of 
the British rule, of the weakness and ignorance of the people, and (in some cases) 
of the culpable supineness and misconduct of the European functionaries under 
whose authority they were employed, contrived, by fraudulent and iniquitous 
practices, to acquire very extensive estates in several of the Provinces in question, 
** more especially in the districts of Allahabad, Cawnpore, and Goruckpoor, thus 
wrongfully depriving of their just rights a great number of the ancient land-owners, 
** and reducing them and their numerous dependants to ruin and misery. These 
“ abuses have been chiefly practised through the perversion, to the purposes of 
chicanery and fraud, of the rules enacted for the collection of the Government 
revenue, more especially the provisions relating to the public sale of land for 
^'arrears. Under cover of these rules, but contrary to the true intent and meaning 
of the law by which (though a considerable discretion was left to the Revenue 
'' authorities) the measure of a public sale was principally designed for cases of 
embe^islement, contumacy, or fraud ; many estates were sold from which no balance 
(or a very trifling balance) was due, or on which the arrear accrued without any 
embezzlement -or wilful default on the part of the Siidder Malgoozar, and others 
“ were disposed of without an observance of the prescribed forms and then other 
circumstances are alluded to. 

In a subsequent part of the preamble it is said : '' The persons who have suffered 
^'by the aforesaid abuses are, for the most part, poor and ignorant men, unaccus- 
tomed, under the former Government, to any regular system of law, little acquainted 
**with the principles of the British Code, or the regiJlar forms of British judicial 
proceedings, incapable of availing themselves of the protection it was designed 
to afford, and possessing not the means of securing the aid of individuals better 
informed, while those opposed to them are, for the most part, men of wealth and 
power.” 

He then goes on to make other important observations with reference to that- 
" subject, and proceeds thus: — The proceedings of the established Courts must 
necessarily partake of any defects belonging to the law which it is their duty to’ 
administer, and it would be obviously inconsistent with every sound principle to 
grant a general discretion to those Courts to deviate from the law on individual 
views of expediency or justice,” and then, after some further remarks, it is thus 
expressed : — In consideration of the above circumstances, it has appeared to the 
Governor-General in Council to be essentially necessary to the ends of justice that 
a Special Commission, with large discretionary powers and with full authority to 
“ regulate its proceedings according to the exigencies of the cases brought before it, 
should lie constituted for the purpose of investigating the cases above described, 
of restoring to their just rights the zemindars and other proprietors who have been 
wrongfully dispossessed,” and so on, and the rules are there laid down. 

The subsequent Resolution or Order of February 1821 had these passages : No. 
Is — In cases, however, in which the Commission may adjudge compensation not 
^ exceeding Rs. 1,000, or in which they may adjudge the repayment, by Government, 
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‘‘ of the purchase-money of any mehal of which the sale may be annulled, or in 
“ which they may direct the price of the stamped paper used for a plaint or petition 
“ of appeal, in lieu of the institution-fee, to be returned to the party by whom the 
‘^amount may have been disbursed, an order, .signed by the Commissioners and 
‘‘specifying the nature of the charge, shall be sufficient authority for the Collector 
“ of the District immediately to pay the amount.'' 

No. 22. “ With regard to the rules of practice and forms of proceedings to be 

“ followed by the Commissioners, His Lordship in Council presumes that it will 
“ not be necessary materially to deviate from the course followed by the Civil 
Courts, with this important exception, that it shall be specially their duty to institute 
an active enquiry into all the circumstances of the cases brought before them, and 
“ to take their own course for the investigation of the truth, without confining 
“ themselves to the points stated by the parties, or by any technical ‘forms of plead- 
“ ing or management." 

Nos. 25 and 26 are of the same character. 

No. 82 is this — “It is not, however, the personal character of the officers en- 
“trusted with the administration of Civil justice that has chiefly led to the institution 
“ of this official tribunal In determining on the measure, His Lordship in Coun- 
“cil lias been still more influenced by the persuasion that the system under which 
“ those officers have to act, and the laws which they were bound to administer, ar^ 

“ seriously defective in their application to the Ceded and Conquered Provinces, 

“ while the principles of Revenue management were very imperfectly settled ; the Re- 
“ venue authorities have been compelled to decide on the most important points rela- 
“ tive to pxivate rights amidst the uproar of a general settlement, and under the ur- 
“ gency of securing the revenues of inordinately extensive districts. That they shoxild 
“ iiave frequently erred, can excite no surprise ; that their errors were extensively in- 
“ jurlous, it would be preposterous to doubt. In many instances those errors admitted 
“ of no legal remedy by the Courts, because they were committed in the exercise of a 
“ discretion which the Courts could not legally control ; and that the ordinary 
“ tribunals should, among a people new to our rule and accustomed to the arbitrary 
“ domination of native amils, have failed to protect the agricultural community from 
“ the consequences of the acts^ of the officers of Government, even where those 
“ tribunals were competent to interpose, is assuredly no impeachment of the 
“ individual functionaries by whom they were filed, nor any conclusive proof that 
“ they are not generally wellSdapted to secure the impartial distribution of justice 
“ between individuals, and in territories long settled under our Government.'' 

Some time afterwards, the Regulation of 1823, printed at page 8 of the same 
Appendix, provided that — “First, such part of Clause 1 Section 8 Regulation J, of 
“ 1821 as restricts, or can be construed to restrict, the cognizance of the Commission- 
, ^ ers acting under the provisions of that Regulation in the matter of suits to recover 
“possession’ of lands lost through public sales to cases wherein such sales have been 
“ effected by the undue influence of a public officer, is hereby rescinded. Second, in the 
“ several cases specified in Causes 2, 4?, 5, and 6, Section 8 Regulation! of 1821, as well 
“ as in all casevS wherein it may appear that any plaintiff has been deprived of his rights 
“ by an illegal sale made within the period specified in the 1st Clause of the said 
“ Section, it shall and may be lawful for the Commissioners acting under the provi- 
“ sions of that Regulation to take cognizance of any suit preferred to them, and to 
“ pass judgment on the same, although there may be no proof that undue influence 
“ was exercised by any public officer to the injury of the, plaintiff. Third, provided 
“ also that, in the cases specified in Clause 3 of the aforesaid Section, if there shall 
“ be proof or strong presumption that the purchase or acquisition of the property 
‘‘sued for was effected by violence, extortion, oppression, or fraud, it shall not be 
necessary for the plaintiff to plead or establish that undue influence was exercised." 

- ' 'It is in the spirit inainly of theso portions of the important documents to winch 
reference has jiist been made, that we have deemed it right to construe the letter of ' 
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tlie Uegulatioii of January 1821 ; upon that coustructibn, we consider tli at the Mo- 
fusfeil Commission rightly held it to be within their competency to set aside the sale 
upon the terms of a payment to be made by the party succeeding in the contest, to 
the party dispossessed by the decision, and rightly also held that the present was a 
case which the terms of the 2nd Clause of Section 4? of the Regulation of 1821 
might not improperly be held to include. 

That Clause is tbrns, in page 6-^“ In cases in which the Commission may de- 
prive any person of rights legally vested in him, under the existing Code, or may 
make award upon doubtful claims, or in which the title of any person, though in- 
“ valid, may have been acquired by him bond fide under an express or implied 
assurance of its validity on the part of the Board, the Collector, or Judge of the 
District, it shall be competent to the Commission to adjudge compensation in 
money from the Treasury of Government ; provided, however, that, it cases in 
which the compensation assigned to any individual shall exceed the sum of Bs. 

‘ 1 ,000, the sanction of Government shall be necessary to authorize the disburse- 
ment.” 

A prior Clause, the 8th of Section 3, ^had provided thus : — The operation of 
“ the foregoing Clauses shall not be confined to cases in which lands or rights con- 
nected with land sold, transferred, alienated, or usurped as above, may be held by 
^'^the person originally benefiting by the sale, transfer, alienation, or usurpation, 
but sball equally extend to those in which the said lands or rights may be held 
“ under a title derived from such person ; provided, of course, that in cases in which 
it may appear that the person so holding under a derivative title was in no degree 
concerned in, or cognizant of, the original wrong, the claims of such person to com- 
pensation for any loss he may sustain under the operation of the present Begula- 
tion shall be held entitled to a very liberal consideration.^'' 

Wo do not, on the whole, think it an undue extension of the 2nd Clause of 
Section 4 to say that this case may be held to come within one of the predicaments 
which it describes ; nor can we agree with the Sudder Com mission in their conclu- 
sion til at justice or policy did not in this case require the power of directing a pay- 
ment by the successful party to the party deprived of possession, or the power con- 
ferred by the second Clause of Section 4 to be exercised. It being our opinion, hav- 
ing regard to the benefit which, to a certain extent, Lai Juggut Raj derived from 
the purchase-money ; to the course of conduct, not certainly altogether justifiable, 
which previously to the sale he had pursued ; to the groat length of time that was 
suffered to elapse before the sale was judicially questioned ; to the part which those 
entrusted with the functions of the local Government took in the sale, and to the 
nature and extent of the allegations and evidence by which it has been endeavoured 
to impeach the conduct of the late Rajah of Benares in respect of it, that both jus- 
tice and policy required each of these powers to he called into action. 

We think also, upon a review of all the circumstances of the case, especially 
those to which reference has just been made, that it was, on the whole, proper to 
leave the appellant and the late Rajah of Benares free from any account or charge in 
respect of the income and profits of the purchased property, from its acquisition in 
I8()2 to the date of the Mofussil decree, proved, as we think it is, by the conduct of 
the parties and otherwise, that the clear profits and net income derived from this 
source by the Rajah and Deep JSIarain Sing, or one of them, must have much ex- 
ceeded the amount of the interest for the same time calculated at the rate of 12 per 
cent, per annum upon the Es. 93,000 (the purchase-money) ; we consider it right, 
under all the circumstances (and, among them, attending to the fact of the pension 
which the Indian Government for some years paid to the respondent or his family), 
that any claim on the part of the appellant or the late Rajah of Benares in respect 
of interest on that sum should be treated as satisfied, but not as more than satisfied, 
by the income and profits \ and we shall not advice Her Majesty to direct any 
account in this respect. 
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Witli I'egavd to-4he triie^state of the accounts between Lai Juggut Raj and the 
Government, if taken on just and equitable principles, up to the time of the sale, as 
well as with regard to the mode in which the sum of rupees 93,000 was applied, it 
is probably at this time very difficult, if not impossible, to arrive at any exact con- 
clusion. The MLofussil Commission, which appears to have examined and considered 
the details of the facts of the case with most commendable care and attention, held 
that, of the rupees 93,000, the sum of rupees ^-6,458-0-6 ought to be considered as 
the total amount of benefit received by Lai J uggut Raj ; nor do we see that the Sadder 
Commission viewed this particular point difterently. 

In such a state of things, satisfied as we are that this conclusion, in point of 
amount, whether precisely and exactly or not precisely and exactly accurate, is nob 
far remote from the truth, and, unable with confidence to pronounce that it is to 
any extent inaccurate, we do not feel ourselves warranted in dissenting from this 
part of the decision of the Mofiissil Commission. 

Our view, however, of the facts, and of the spirit or intention of the 2nd 
Clause of Section 4, leads us, as has been stated, to the conclusion that not only the 
residue of the rupees 93,000, but a further sum, by way of compensation, ought in 
this case to be paid by the East India Company to Deep Narain Sing. We had 
hoped that its amount, and this portion of the cause generally, might have been 
arranged by the East India Company and the parties for themselves. As it 
appears, however, that this cannot be done, we have been obliged ourselves to 
undertake the duty of fixing the amount of compensation. 

Under the various and conflicting considerations to which the case is liable, 
and with such knowledge as we possess on the subject, we have felt much difficulty 
in performing this task. But, judging as well as we can, after due allowance made 
in respect of the pension already alluded to, we deem rupees 27,000 a proper sum. 
We conceive, therefore, rupees 120,000, with interest at the rate of 5 per cent 
per annum (which we think the proper rate) from the date of the Mofussil decree 
(from which date we consider the respondent as entitled to the enjoyment of the 
property in dispute as between him and the appellant) should, in respect to the 
■sale being set aside, be paid by the East India Company to Deep Narain Sing, and 
that the East India Company should, in their accounts with Lai Chutterput Sing 
and Lai Juggut Raj, charge them, or one of them, with the principal and interest 
of the above-mentioned amount of Rs. 26,458-6-6, — a mode of arranging the 
matter which we consider due alike to them and to Deep Narain Sing, having 
regard to the proceedings that have taken place in India since the Mofussil decree, 
particularly those stated in pages 423, 424, 425, 426, 439, and 440. 

We may add thaVso far as the East India Company is concerned in this 
matter, it Ls far from irrelevant to notice the view taken of it officially by such 
public functionaries employed in the administration of their affairs, as Mr. 
Oolebrooke and Mr. Deane, who, in the year 1808, — a period not far removed from 
the time of the sale, but when of course the special law introduced by the Regu- 
lation of 1821 did not exist, — I’eported on the subject to the Government in 
Council thus : We have the honor to submit, for your Lordsbip^s consideration, 

a petition which has been presented to us by the former proprietor of pergunnah 
'^Barab, in the district of Allahabad, complaining of the sale made of his zeminclary 
the year 1802, together with translation of two documents produced by him, 
'^aud copies of correspondence which led to the sale. Your Lordship will observe, 
‘^ iVom the correspondence, that Raja Juggut Raj had engaged, during the Vizie/s 
Government for the pergunnah of Arael, in addition to his own zemindary of 
, ^^Barah,” and so on. 

’ jMr. Oolebrooke and Mr. Deane then gave a short summary of the facts, 
thus ^^That, on the 2nd of July, Mr. Ahmuty admitted the validity of 
’"juggut Raj’s claim to certain items of credit as deductions from the balance 
adjusted on the 17th June, which items Juggut Raj states, in his account, to 



miVY COUNCIL JUDCMENTS. 


139 


have exceeded the balance charged to him, and which, if adjiistcd in time, might,, 
'^previous to the Collector's letter of the 1st September, have considerably reduced, 
perhaps entirely extinguished, the an’ear. Mr. Ahmuty's letter of the 4th 
“November, and the account produced bj^ Juggut Raj, both agree in mating the 
“gross balance, adjusted on the 7th June, Rs. 72,207, and the net balance on the 
“ sudder jumma Rs. 44,332 ; the difference, Rs. 27,875, Mr. Ahmuty calls a 
“ deficiency on the assets of the jjergunnah, while the documents produced by 
“Juggut Raj shew it to have been those disputed items for which Mr. Ahmuty 
“promised Juggut Raj a remission in the event of Government authorizing it, 

“ or his assistance for the recovery thereof from the parties actually owing the 
“ money, if the x’emission should not be authorized. It does not a 2 }|}ear, however, 
that any report on the subject was ever made to the Lieutenant-Governor, or any 
“measures adopted for the realization, of the amount from those on whom, (and 
“not on Juggut Raj) the loss should have fallen, or any steps taken for the 
“adjustment of those items for which Mr. Ahmuty had promised to give credit. 

“ The sale of Juggut Raj’s estate seems, on the contrary, to have been resorted to 
by Mr. Ahmuty as the readiest mode of settling an intricate account and of 
“ discharging every pledge on his part.” 

Then follow two paragraphs which it is unnecessary now to read, and the 
concluding paragraph is this : — “ It is too late to regret that the first measure of 
“ the British Government on the introduction of its authority into the province of 
“ Allahabad, should have been the sale of one of the largest zemindaries in it, and 
“ the extirpation of an old and respectable family ; and, at this distance of 
“time, the interposition of Government may, probably, be no longer of any 
“ avail After a lapse of six years, it must be scarcely possible to revise the 
“ collections of the successive Sezawals deputed by the Collector, or to revert 
“ to the different persons on whom the Collector had engaged to enforce 
“ Juggut Raj’s claims ; and from the retirement of the public oflScer through 
“ whose concealment of some, and misrepresentation of other, material facts, tjie 
“ sale was ordered, all redress seems to be precluded ; at the same time, therefore, 

“ we submit the case to Government as one of peculiar hardship, we confess our- 
“ selves at a loss to frame any specific proposition in regard to it. Should, how- 
“ evei’, every other redress be impracticable, your Lordship may possibly consider 
“ Juggut Raj, under all the circumstances, entitled to some provision from 
“ Government.” 

Nor does it end there, since the subsequent papers on the subject, including 
the grant of the pension of Rs. 5,000 per annum to Lai Juggut Raj, in the following 
year, 1809, to which I'eference has already been made, shew that the Supreme 
Government of India entertained substantially the same view of the case as that 
taken in the despatch of Mr. Colebrooke and Mr. Deane. 

We shall humbly recommend to Her Majesty to affirm the Sudder decree, 
except as to compensation and restitution money, and costs ; and to order that" 
the Ea>st India Company shall pay to the appellant, Deep Narain Sing, the sum of 
Rs. 1 20,000, with interest at 5 per cent per annum, from the date of the decree of the 
Mofussil Commission, this sum to he considered as in full for compensation and 
restitution money in respect of setting aside tlie sale ; and to declare that, by its 
payment, all claim for interest on one hand, and for rents and profits on the other, 
between the appellant and the late Rajah of Benares and the respondent, is to be 
considered as extinguished,, and that the debt, if any, between the Government 
and Lai Juggut Raj at the time of the sale, and all claim against the Government 
in respect of having made the sale, are to be deemed, in like manner,, to be 
extinguished. But that the sum of Rs. 26,458-6-6, part of the sum of rupees 
120,000, is, with the interest from the date of the decree of the Mofussil Commission 
at the rate of, 5 per cent, per annum on the Rs, 26,458-6-6, to be made good to 
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the East India Conpany by charging, and they are accordingly to be at liberty to 
charge, the respondent in account therewith, and they are to be at liberty 
to deduct the same from what may be coming from them in respect to the zemin- 
clary, its profits, or revenues. 

LoTii BroiiykaDh . — In what way is the question raised before the Sudder of 
the compensation of the Rs. 93,000 ? The Sudder reversed the Mofussil decree as 
tar as regarded the Rs. 93,000. In what way ^as that question raised before it ? 

Mt, Wigram. — I consider the appeal to the Sudder to have been simply an 
appeal against the sale altogether. 

Lord Broughcem. — Of course, if there was a cross-appeal, it would be only 
an appeal against the sale ; unless the party who was ordered to pay the rupees 
90,000, cross-appealed, that point could not be raised upon the appeal. How did the 
respondent below raise that question as to the Rs. 93,000 in the Sudder Court 1 

l/r. Wigram.—! conceive, my Lord, that the Sudder Court considered that 
the whole case was open before them, as there had been an appeal. 

Lord Brougham. — They considered it as if there had been a cross-appeal. 

My. Wigram. — Under the Regulation the Sudder Commission had absolute 
discretion to do what they thought right. 

Lord Brougham. — Each party must pay their own costs, both before the 
Mofussil Commission and on the appeal to the Sudder. The doubt we have is 
about the terms in which the Sudder dealt with the question of costs. They say, 
in a very awkward way, and apparently contradictory to the Mofussil decree, Let 
the appellant be liable to costs according to the Mofussil decree.” Now, when 

you look at the Mofussil decree, you find it is that he is not liable, nor is the 

other party liable, to costs, but that each party is to pay his own costs. So that 
saying Let the appellant be liable to costs according to the Mofussil decree” 
means “ Let the appellant be liable to pay his own costs, and let the respondent 

be liable to pay his own costs.” So that in each stage each party is to bear 

hie own costs from the beginning. » 

Vice Ohanoellor Bruce, — Each party is to pay his own costs in every stage 
of the proceedings. 

Mr. iiiolmrds.—Ei^ch own costs in each proceeding. 

Lord Brougham.-^ — ^Yes ; below, the East India Company was not a party, so 
that if costs had been given below, they would have come upon the respondent. 

Mr. Wigram. — ^Your Lordships do not think that the costs should in any 
way bo severed upon any part of the proceedings, considering the great injury we 
sustained by the sale ? 

Lord Brougham . — No. 

Jfr. Richards, — If my learned friend makes any suggestion as to costs, I 
would take the liberty of suggesting this : — I should have considered that this 
was like a mortgagor coming to redeem, were he pays not only the interest, but 
also the costs. 

Lord Brougham. — That would not apply to the costs of the appeal to 
the Sudder from the Mofussil, because if he had not appealed, the other party 
would not have appealed. Therefore, it was his own fault going to the Sudder. 
It is quite difierent from a mortgage being set aside. If the sale had not been 
set aside, you would have made an application with some chance of success upon 
that ground. But here the sale is set aside. 

Mr. Richards . — Each party pays his own costs in each proceeding. Will 
your Lordship>s please to name any time within which the money is to be paid by 
the East India Company ? 

... Lord Brougham , — We have this diflSculty about that — it is subject to the 
tStovernor-General. 

Mr. Richards. will take it in the usual way ^'forthwith.” 
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Lord Brougham, — You had better say nothing about 4hat, because if you 
drive a party who has a right to say yes or “ to the wall in point of time, 
it Ls possible that he may say ‘‘ no. 

Vice-Chancellor Bruce, — I think you may have liberty to apply to the 
Sudder Commission. 

Mr, Richards. — Just so, with liberty to apply to the Sudder. 

Lord Brougham. — If we were^to say that it is to be paid within six months, 
it is possible that they might grudge this Rs. 27,000 to be added to the Rs. 93,000* * 

Vice-Chancellor Bruce, — Each party is to bear his own costs of every stage 
of the proceedings, from their first commencement befor the Mofiissil Commission 
to the present time, with liberty to apply to the Sudder Commission. 


The 12th December 1842. 

Present : 

Lord Campbell, Mr. Baron Parke, Mr. Justice Erskine, Dr. Lushington, Sir E. 

East, and Sir A. Johnston. 

liimitatlon—Clause 2 Section 7 Regulation V. 1827 of tho Bombay Code. 

On Ap^peal from the Sudder Dewanny Adarolut of Bombay. 

Jewajee and others, 
versus 

Trimhukjee and Jagojee and others. 

Where a case was held to bo within the exception contained in Clause 2 Section' 7 Eegiilation V. 1 827 
of the Bombay Code (Limitation of Suits) by reason of a claim preferred to the authority that was then’ the 
supreme pov^cr in the State, although a satisfactory and binding decree was not obtained, 

Lord Gamfhell, — Ik this case their Lordships cannot take the same view 
of the subject that has been taken by any of the Courts below ; and their 
Lordships must rather regret that the Judges below did not look a little more 
accurately into the pleadings, to see what questions were to he determined, and a 
little more accurately to the language of the Regulations of Bombay, by which one 
of the questions was to be decided. 

Their Lordships are of opinion that it lay upon the plaintiff, the now 
respondent, to shew that he was entitled to one-half of the family property. That 
he could only do by evidence of adoption. Now, the only evidence of adoption that 
is brought forward is the sunnud, and that is represented as the judgment of a 
Court of competent jurisdiction — I mean the sunnud, together with the documents 
belonging to it. But their Lordships are of opinion that that cannot be considered 
as the judgment of a Court of competent jurisdiction, because it was an intimation 
to one party that there should be a judgment in his favor, whereas there was an 
intimation by the same authority to the other party that the cause remained 
undecided, and that, when the particular object was gained which was in view when 
this sunnud was granted, then the Sudder Court would proceed, and there should 
be an adjudication between the parties ; this came from the same axithority. We 
cannot, therefore^ consider that that was a judgment binding and conclusive upon 
the parties. 

Nor is there any ^admission here by which the right of the plaintiff to one-half 
can be considered as established, because, even supposing that the person by whom 
the admission was given could represent the other party, he made the admission 
under the authority of the Government for a particular purpose, and neither he nor 
those whom he represented can be considered as bound by it. There therefore ap- 
pears to be no evidence whatever of adoption, and therefore no evidence that 
OliandjcG, the original plaintiff, was entitled to onc-half of the family property. 
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^ The ii 0 xt quGsti^ that arises is with regard to the Statute of Limitations, and 
their Lordships are of opinion that, although the sunnud is not to be considered as* 
a judgment binding between the parties, yet that that, taken with reference to the 
other documents connected with it, is sufficient to bring the case within the excep- 
tion that has been relied upon, for it shews sufficiently that there had been a claim 
preferred to an authority that had to try and to decide the question, because we 
must consider that the Court to which this application was made was then the 
supreme power in the State, and had authority to decide between the parties. 

It is objected, however, that another condition is not complied with, namely, 
that there is not sufficient proof given of how it was that a satisfactory and a bind- 
ing decree was not obtained. But we think that, although that sunnud cannot be 
considered per se as a binding and regular judgment, it is enough, coupled with the 
admissions that were afterwards given, to account for the party not having proceed- 
ed to obtain the judgment of the Court itself, particularly coupled with this fact, 
that he was admitted into occupation of part of the property. 

Under these circumstances, their Lordships are of opinion that the justice of 
the case is, and that we shall be fully authorized in recommending to Her Majesty 
to reinit the cause to the Court below, the Sudder Court, with instructions to them 
to divide the whole of the property in equal third parts. Chandjee had an oppor- 
tunity of showing that he was entitled to one-half ; his attention was repeatedly 
called to tliat point ; he was warned that it was necessary to prove the adoption 
he has failed in doing so. It is admitted that there would be great difficulty now in 
bringing any further evidence. At all events, he has had the opportunity, and he 
has not availed himself of that opportunity ; we are therefore of opinion that he 
and those who represent him must be content with one-third of the property ; 
tlien the three appellants will take the second third, and the eighteen will take the 
other third. 

With regard to the costs, we are of opinion that, as the three parties represented 
by Mr. Wigram were, from the beginning, perfectly willing that the estate should be 
divided upon the footing of each having a third, there ought to have been a de- 
cree in their favor in the first instance. We are of opinion, therefore, that- the 
costs of those parties below ought to be paid according to the course which has 
been pursued upon these appeals. We are likewise of opinion that their costs of 
this appeal ought to he paid by the respondents. Therefore, the costs of the tliree 
appellants, both of the proceedings below and of the appeal, will be paid by the 
respondents. The other parties will pay their own costs. 


The 12th July 1843. 

Present: 

The Lord PrCwsident, Lord Brougham, Lord Campbell, Vice-Chancellor Knight Bruce, 
Di\ Lushington, Sir E. H. East, Sir A. Johnston, and Sir E. Ryan. 
Jurisdiction— Caste— Religious Ceremonies (Adavi Palki), 

On Appeal from the Sudder Deioanyiy Adaivlut of Bombay. 

Sri Sunker Bharti Swami, 
versus 

Sidha Lingayah Charanti. 

‘WTietiier a suit lies in the Civil Courts against the Chief Priest of the Lingayats by the Swami or 
Ghief Priest olthe.Smartava sect of Brahmins claiming hy grant from the supreme power of the State the 
privilege of Admi of being carried, on ceremonial occaaions, in a palanquin borne crossways, so that 
Pyk® traverse the line of rfiarch. 

Oamp&eif.— This is an appeal against certain judgments of the Zillah 
<?f Dharwar, and the Sudder Dewauny Adawlut, Bombay. The app(4laut, as 
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Svvami, or Chief Priest of a college of the Smartava sect of ^Brahmins, claims, by 
graut from the snpretne power of the State, the privilege of adavi palki, of being 
^carried, on ceremonial occasions, in a palanquin borne crossways, so that the poles 
traverse the line of march. 

The respondent claims the like privilege as Chief Priest of the Lingayats, 
worshippers of the goddess Siva, whose symbol, the linga or phallus, they are said 
to adore, * » 

The suit arose from the respondent, in the month of July 1835, at a great re-^ 
ligious festival, at Hoobli, in Bombay, having been carried through the bazaar in 
his palanquin crossways, attended by a great crowd of Lingayat followers, in sight 
of large numbers of Smartava Brahmins, who, denying the right of the respondent 
to this privilege, considered the assumption of it an insult to their sect. In conse- 
quence, on the 17th of May 1836, the plaint was filed by the appellant in the Zillah 
Court, asserting his own right, complaining of the usurpation of the respondent, 
claiming damages, and praying an order in the nature of an injunction that, in 
future, the respondent should not be carried in a palanquin crossways. 

Their Lordships see great reason to lament the manner in which the suit has 
been conducted and disposed of both in the Zillah Court and in the Sudder Dewan- 
ny Adawlut. After a protracted litigation and an enormous expense, they are not 
now enabled to decide the rights of the parties, and they are diiven to remit the 
cause for further consideration and enquiry. 

The Judges below had a plain course to pursue : to consider, first, whether, as- 
suming the facts alleged to be true, they had jurisdiction to entertain the suit, and, 
if they had, then giving the parties the opportunity to adduce their evidence, to see 
whether the right claimed by the appellanli was established, and that claimed by 
the respondent was negatived. But no distinct opinion is expressed by them respect- 
ing the law of the case, whether the action is maintainable or not, and important, 
evidence being excluded, the facts are left in a state of great uncertainty, so that 
we cannot venture, with any safety, either to affirm or reverse the judgment by 
which the appellant is said to have been non-suited. We do not expect to see pro- 
ceedings in the native Courts in India conducted with technical form and precisiqny 
but the suitors ought to have the benefit of the exercise of industry, caution, and 
intelligence on the part of the Judges. 

In this case it was proposed by the appellant to examine certain witnesses 
who had lived and enjoyed sovereign authority in the territory over which the 
disputed right was to be exercised. There appears great reason to believe that the 
evidence of these witnesses might have been obtained in a shape in which it 
would have been admissible, but the Judge of the Zillah Court, without sufficient 
reason, would neither allow the interrogatories to be transmitted for their examina- 
tion which had been prepared by the vakeel of the appellant, nor frame interro- 
gatories in due form himself, which it is certified to us that it was the duty of his. 
office to have done. 

On the 21st of October 1836, he made the following order : — ‘‘The defendant's 
“ objections have been fully weighed, and it does not appear right or proper to for- 
“ ward the questions aforesaid to Maharaj Appa Saheb, &c. Even if they were sent, 
“it does not appear to the Court that they would go to prove the, plaintiffs case."' 
The meaning of this last observation their Lordships are unable to understand, as 
the questions go directly to establish the grant of the privilege and the exercise of 
it, as alleged by the plaintiff, and to prove that no such right had been exercised by 
the defendant or his predecessors. 

However, on the 24th of October 1836, the Judge pronounced a decree against 
the appellant, finding “ that he should have produced a sunnud, and have proved 
“ that immemorial usage had been in conformity to the sunnud ; that the evidence 
“ adduced by tile plaintiff as to his enjoyment of the privilege was deficient both in 
“ substance and quality, and by no means amounted to proof that tlie evidence 
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produced by the defendant wRs as strong in his favor in this particular ; that 
the plaintiff’s claim was disallowed, and that he should pay all the costs of the 
action. ^ 

On the 21st of November 1836, a petition was presented to the Zillah Court* 
for a new trial, on the grounds of the rejection of evidence and the discovery of two * 
copper shasuns, sunnuds or grants by the Rajah of Anagoondy 538 years ago, 
whereby the adavi palki was granted to the IKgh Priest, under whom the plaintiff 
claims. But the Judge determined that there seemed to be no reason at all for a 
new trial, and that the prayer of the petition should not be complied with.” 

The plaintiff thereupon appealed to the Sudder Dewanny Adawlut, and 
prayed that his shasuns might be received in evidence. 

The shasuns were in the Nandi Nagri character, now almost unknown. The 
(!)ourt, without any proof of the place where they had been kept or found, received 
them in evidence, and ordered them to be translated into the Mahratta language. 
They professed to contain a grant by the Rajah Vidyarana, the priest whose succes- 
sor the plaintiff claims to be, of (among various other privileges) the adavi palki, 
being carried crossways in a palanquin. 

The translation being received, the Court resumed the consideration of the 
case, and, on the 26th of September 1837, made the following interlocutory order j — 
The sunnuds were translated as ordered. From these it would appear that Vidya- 
rana has had the privilege of going through the country in a palanquin sitting 
crossways. Appellant is called upon to prove that this privilege has been enjoyed 
‘‘ since the date of the sunnud by Vidyarana’s heirs. It is also to be proved that 
he is Vidyarana’s heir. Respondent is tq be allowed to produce evidence to refute 
it ; ” and a reference was made to thq Zillah Judge of Bharwar to take depositions 
on this issue. 

A great number of witnesses were accordingly examined, and certain documents 
were produced on both sides. 

At last, on the 24th of January 1838, Mr. Pyne, one of the Judges of the 
Sudder Dewanny Adawlut, gave his written opinion in favor of the appellant. After 
•going through the evidence, he thus concludes : — On a review of this case, tradi- 
tionary evidence would lead to the belief that Sri Sunkur Bharti is a lineally- 
descended Qooroo from Vidyarana, on whom the privilege of sitting in a palanquin 
‘‘ carried crossways was bestowed by Kudumber Row, Raja of Syadree Desh, in 
“Saka 1217. That the possession of a sunnud to this effect by the appellant is 
“ confirmatory of such being the facts ; that the documentary evidence produced 
“ by the appellant shews that for nearly three-quarters of a century the Gooroos 
“from whom he inherits were styled by the Peishwa as Swami of Sringirimath ; 

“ and that, lastly, the local European authority in Mysore has recorded it as his 
“ opinion that the appellant has the exclusive distinction of sitting in a palanquin 
“ carried crossways. On the foregoing grounds, and as the respondent has adduced 
“ no proof whatever in favor of his usurpation of this honorary distinction, I would 
amend the decx^ee of the Zillah Court by awarding nominal damages to the appel- 
“ ant, and prohibiting the respondent from having his palanquin carried crossways ; 
“and even did I not do so, I would desire* to refer a case of such importance to a 
“Full Court.” . - 

Therefore Mr, Pyne was for reversing the decree of the Zillah Court by decid- 
ing in favor of the appellant upon tlie evidence as it stood, without any enquiry 
as to the genuineness of the sunnuds, or any strict proof as to%the enjoyment of 
the right. 

But on the 21st of February, Mr. Simson, another Judge of the Sudder De- 
^vanny Adawlut (who had been the Judge to decide the case in the Zillah Court) 
gsive his opinion in favor of the respondent, concluding in these words : From the 
“ foregoing, I am: prepared to reject the appeal ; because the evidence upon 
“ which it is attempted to set aside the decree of the Lower Court has been brought 
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forward in an informal and suspicious manfier, so as to require its being received 
'' wiili caution, if received at all ; 2nd, the copper plates produced by the appellant 
*^are not legal evidence ; Srd, whatever may be the immunities bestowedjon the 
original grantees, the grants do not appear to me hereditary or exclusive ; Uh, I 
do not consider the appellant to have proved his descent from, the grantee. I 
must be perm i ted to add my hope that the Court will not^ on such evidence, con- 
firm an attempt to obtain a most ^monstrous monopoly over a rival sect, embracing 
“ by far the greatest part of the population, and one of whose religious ceremonies 
(the vyasan thor mandi kol) has been recently put down by the strong arm of 
power, because distasteful to the party now claiming the exclusive right of found- 
ing their spiritual pastor in a form to which the respondent considers himself 
equally entitled/’ 

Mr. Greenhill, the Third Judge, followed on the same side. After comment- 
ing on the appellant's case as originally brought forward, he says : — After the case 
was decided in the Zillah Court, where he did not even seem to l^ave been aware 
of their existence, he produced two copper deeds written in old characters, which, 
having been translated, offer to confer on the person named certain honors, one of 
which is, that he may ride in his palanquin carried crossways, as it has been trans- 
“ lated. # 

These deeds have every appearance of being genuine, and supposing them to 
be so, and that the appellant is the representative of the grantee therein named, 
and they do not appear to prohibit other persons from riding in tlieir palanquins 
in the same manner, the same sunnuds give the right of riding his horse in a par- 
ticular manner, and of using an umbrella ; but it is not for a moment to be sup- 
posed that no other person was ever to be permitted to use an umbrella, because 
the honor was conferred upon the individual alluded to. The use of palanquins, 
of horses, of umbrellas, &c., were, in former times, and indeed at this day, are 
considered as marks of distinction when conferred hj the Government, but I do 
“ not see that a person so honored has any right of action against another who as- 
sumes a similar pageantry, unless he can shew that it injures him unjustly. The 
Government, being the source of all Bonors of this kind, may permit their use by 
whomsoever they choose ; and although it could probablj? by usage prohibit the 
‘‘ assumption, I am not prepared to allow that any private individual can interfere 
with what is the natural right of all, so long as it neither injures nor interrupts 
“ that person, and therefore am of opinion that the appellant should be non-suited 
with costs." 

On the 23rd of February 1838, theSudder Dewanny Adawlut pronounced final 
judgment, by which it confirmed the Zillah Judge’s decree, and condemned the 
appellant in all costs. 

This judgment their Lordships cannot confirm. It does not regard the ground 
of appeal arising from the rejection of evidence in the Zillah Courts, and their Lord- 
ships think that an order should have been made allowing the appellant to have the 
benefit of the examination of the witnesses to whom the suppressed interrogatories 
were addressed. 

Again, after the order of 26th of September 1837, Mr. Pyne could not be 
justified in treating the sunnuds as forged. Before that order was made, there cer- 
tainly ought to have been an enquiry respecting the custody of the sunnuds but 
the appellant had reason to believe that their genuineness was admitted by an inti- 
mation, from, the Court that he was only to prove the exercise of the privilege and 
the spiritual pedigree. 

, Mr. Greenhill, who concurs with Mr. Simson in deciding against the appel- 
lant, considers the sunnuds genuine, and it is not quite easy to understand whether 
he proceeds upon* the construction of the sunnuds, or on the ground that, in point 
of law, at all events, the action is not maintainable, although the other two Judges 
seem to have concurred in the contrary opinion, 

■ T 
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It was strongly pressed upon us J:)y the respondent's Counsel that we should 
take upon ourselves ^o decide that the action is not maintainable, and, on this 
ground, to affirm the judgment, whatever miscarriages there might have been in the 
conduct of the suit ; but this ground of defence not having been taken before, and 
never having been solemnly considered by the Judges below, and no authorities 
from the law of Bombay having been cited to us, we cannot venture to give it effect. 
In England, although an action may be maintained for the disturbance of an office 
or franchise, an action could not be maintained by the grantee of a dignity from 
the Crown against a person who, without a: grant, should assume the like dignity : 
but it does not necessarily follow that such is the law in Bombay. The usurper of 
the dignity is guilty of a wrong which is, to a certain degree, prejudicial to every 
one who has a just title to the dignity, and the manner in which such a wrong is to 
be redressed must depend upon the Municipal law of each particular country. 
There may be no remedy except by application to the Executive Government to 
punish the usurpation, or there may be a remedy to every one whose dignity is 
lowered by the usurpation in right of action against the usurper. Even in this 
country, it would appear that in ancient times, when armorial bearings were assumed 
without authority, the family who had a right to bear them might sue in the Court 
of the Earl Marslia 1, and might obtain an inhibition. 

The right of adavi palki is of quite as substantial a nature ; and the Western 
nations, who attach so much importance to titles, orders, and decorations, have no 
pretence for treating with levity the marks of distinction conferred by the sovereign 
authority and highly valued in the East ; such as the right to wear a particular but- 
ton, to use a fan made from a cow's tail, or to be carried crossways in a palanquin. 

For these reasons, their Lordships cannot advise that the judgment should 
be affirmed, but they are by no means prepared to say that judgment should 
be given for the appellant according to the prayer of his plaint. How liis case 
would have stood had the witnesses been examined whom he propounded, we 
cannot tell, but the evidence actually adduced in the Zillah Court was insuffi- 
cient to establish his right or to negative that of the respondent. In the 
Sudder Dewanuy Adawlut the sunnuds we 3 ;e brought forward under circumstances 
of great suspicion, and they ought not to have been received without enquiry into 
the custody from which they came, or other proof to shew that they were genuine. 
Nor has sufficient attention yet been given to the effect of thetn, or to the consi- 
deration whether the appellant, having made out his right and negatived the 
respondent's, has any remedy by action, or can only apply for redress to the Police 
or the Executive Government at Bombay. 

Their Lordships, therefore, however much they may regret that litigation 
should be prolonged on such a subject, feel themselves under the necessity of 
advising that the case should be remitted to the Sudder Dewanuy Adawlut for a 
new trial, each party paying his own costs of this appeal, and all other costs to be 
in the discretion of that Court at the conclusion of the suit. 

Xo-rd Brougham . — That is to say, all other costs, as well future costs, as 
those already incurred. 

Lord Campbell. — Exactly. Their Lordships beg to express a wish that the 
Judges of the Court will, in the first instance, consider whether the action is 
maintainable, the allegations of the appellant, in point of fact, being proved ; and 
if they are of opinion in the affirmative, that they will carefully enquire into the 
custody and genuineness of the sunnuds. Should these documents be forged, the 
appellant must fail ; for whether the existence of a sunnud might be presumed 
from the immemorial exercise of the privilege, when he rests his case upon sunnuds 
actually produced, by them he must stand or fall. If the Court should he satisfied 
jthat the sunnuds are genuine, and that the privilege is conferred by them, the 
next enquiry will be whether the appellant is to be considered the successor of the 
^r)%ntee, and there has been enjoyment under them. Lastly will come the right 
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of the respondent ; if that be negatived, primd facie, hy^proof of non-exercise 
or interruption, the onus will be cast upon him of strictly establishing it. 

Their Lordships trust that the Judges will use the necessary means for having 
witnesses of high rank, who would object to taking an oath, examined without 
oath according to the regulations now in force upon that subject, and having the 
interrogatories so framed as to elicit the truth from them without offending their 
dignity. The rights of the parties may thus be at last satisfactorily settled, and 
the ^ character of our Indian Government for the enlightened administration of 
justice effectually upheld. 

Lovd Brougham, — It ought to be observed, with regard to that very impor- 
tant question, as to interrogatories to persons of high rank, upon which the judgment 
last comments, that even if the objection is not done away, which is most properly 
3nade on the ground of those persons refusing cross-examination, — for example, 
refusing to give the grounds of their knowledge of the causcB scientim, as they say 
in Scotland, — still you may take the evidence, and it would be a strong argument 
upon its weight, a strong argument to shew that it is of no weight, that they were 
not cross-examined. 


The 8th December 1843. 

Present : 

Lord Campbell, Mr. Justice Erskine, Sir H. J. Fust, Dr. Lushington, Sir K H. East, 

and Sir E. Ryan. 

Hindoo Law— Joint Hindoo Family— Presumption of Joint Property— Adoption— 

Widow— Maintenance— Practice of Privy Council (Technical objections.) 

On Appeal from the Sudder Court of Bengal. 

Dhurm Das Pandey and others, 
versus 

Mussumat Shama Soondri Debiah. 

Wliere a Hindoo family lives joint in food and estate, tlie presumption of la^v is that all the property 
they are in possession of is joint property until it is shown by evidence that one member of the family ia 
possessed of separate property 

The purchase of a portion of the property in the name of one member of the family, and the existence 
of receipts in his name respecting it, may be perfectly consistent with the notion of its being joint. The 
criterion in such oases in India is to consider from what source the purchase-money comes. 

An objection which, if taken, might have been cured, and which has not been taken in the Court below, 
cannot be taken in the Court of Appeal. 

Although the exercise of an act of adoption by the widow of a Hindoo who died without male issue, 
and made in accordance with his request, divested the property from the widow and vested it in the adopt- 
ed son, the widow sued for an un^vided share in the joint property, and a decree made directing her to be 
put in possession. Held that the widow must be assumed to have prosecuted the suit only as guardian for 
her adopted son ; that the decree must be considered to be for his benefit ; and that she was put in. posses- 
sion as trustee for him and accountable to him as guardian and trustee for the profits of the property, being 
entitled herself to a maintenance out of it. 

Lord Campbell, — Their LordshipvS feel very much indebted to the Gentlemen 
of the Bar on both sides for the manner in which the case has been argued ; it has 
been argued with the greatest ability and with great conciseness, and I must say 
that we are better assisted by the Bar when a case is so argued, than when the 
arguments are extended to an unnecessary length, and there are repetitions which 
only perplex us. I am sure nothing was omitted on either side that could assist 
the Court or be of service to the client. 

This case is of a very intricate and perplexing nature, and it is utterly 
impossible to explain all the facts that appear in evidence before us. But we have 
the judgment of the Zillah Court, which appears to me to be framed with great 
care and caution, and I am glad to have an opportunity of saying so, because 
lately in another case, the case respecting the palanquin, I felt it my duty to 
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declare the regret of^alhtheir Lordships who heard the case, that much pains had 
not been bestowed upon it both by the Zillah Court and by the Court of Sudder 
.Dewanny Adawlut. In this caKse it appears to me, and, I believe, to all their 
Lordships, that both in the Zillah Court and in the Sudder Dewanny Adawlut 
Court, the Judges have shown great industry, great circumspection, and great 
.discrimination. 

Now, the case really involves merely a question of fact. There is no disputed 
point of law that occurs in the case, and upon a question of fact we must give 
great credit to the judgment of the Court below, the Judge having an opportunity 
of seeing the witnesses, and of seeing the documents, and being better acquainted 
with the habits and customs of the people than we can be suioposed to be. 

This judgment of the Zillah Coui't in this case has been affirmed by the Court 
of Sudder Dewanny Adawlut ; the Judge of the superior Court not in all respects 
taking exactly the same view as the Judge of the inferior Court, but confirming 
the decree of the inferior Court. We have to determine whether that decree 
ought to be affirmed or reversed ; and after the most anxious consideration, their 
Lordships are of opinion that the only course that we can safely adopt is to affirm 
the decree. 

It is allowed that this was a family who lived in commensality, eating together 
and possessing joint property. It is allowed that they had some joint property, 
and there can he no doubt that, under these circumstances, the presumption of law 
is that all the property they were in possession of was joint property until it was 
shown by evidence that one member of the family was possessed of separate 
property. Such evidence may be received, but their Lordships are of opinion that 
such evidence has not been given in this case with regard to any part of the 
property. 

Now, what has been relied upon with regard to a portion of the property, has 
been chiefly that it was purchased in the name of one member of the family, and 
that there are receipts in his name respecting it ; but all that is perfectly consistent 
with the notion of its having been joint property : and even if it had not been 
joint property, it still would have been treated exactly in the same manner. We 
have from the highest authority — from the authority of Sir Edward East and of 
Sir Edward Kyan, whose most valuable assistance we have in this case (and it 
gives me a confidence that I should not otherwise have felt) — that the criterion in 
tbe^^ cases in India is to consider from what source the money comes with which 
the purchase-money is paid. Here there has been no evidence given that the 
appellant had any separate property, or that it was from his funds that any part 
of the purchase-money was paid; therefore I think that so far, on this part of 
the case, no difficulty can be entertained, and that the whole of the property must 
be considered as joint property. 

That being so, the widow is entitled to a third of that joint property, unless 
credit be given to this ikrarnamah which has been set up by the other side. The 
Judge of the Zillah Court, who must have seen it, who must have examined fit, 
and who had an opportunity of seeing the witnesses by whom it was supported, 
and the witnesses by whose evidence the authenticity of it was impeached, came 
to the conclusion that it was a fabrication. The Judge of the Sudder Court was 
rafter -of opinion that it bore the seal or signature*of the grantor ; but that it had 
been obtained from him when he was incompetent to execute a deed. I must, 
for my own part, express that the leaning of my opinion rather is in accordance 
with^ that of the J udge of the Zillah Court. But at all events it seems to me that 
this iS a deed to which no faith can be giyen, and that the two Courts were perfectly 
^|ght xn considering that it was not the deed of the grantor, and that it ought not, 
any \y eight given to it. 

Wiv' come, therefore, to the question of quantum. Their Lordships are 
that' the whole* of the real property must be considered as joint property, 
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and the same as to the personal property, because, according to the Laws of the 
Hindoos, as in the Civil La\v, no distinction is made between these two species of 
property. Their Lordships certainly have felt ^eat difficulty respecting the amount 
of personal property, the cash supposed to be in the liouse, and it would have been 
satisfactory to them if, according to the course of proceeding in this country, a 
reference could have been made by the Court below to ascertain the amount But 
we have reason to believe that such^ reference would not have been made, and now 
at this distance of time it could not possibly be made, with any advantage. 

To show the amount, there is a document produced, which, if genuine, is 
, sufficient for the purpose ; an inventory supposed to have been acknowledged by 
one of the parties against his own interest. The J iidge of the Zillah Court, and 
the Judge of the Sudder Court, have both concurred in believing that to be a 
genuine instrument, acknowledged by the party. There is no doubt that it is 
subject to some suspicion, but we do not feel that we should be at all justified in 
saying that the Judge of the Zillah Court, and the Judge of the Sudder Court, 
came to a wrong conclusion : we feel ourselves bound likewise to consider that a 
genuine document, and if so, it proves the amount of the property to be according 
to that stated in the decree. 

An objection has been made that, pending the suit, an act of adoption was 
executed by the respondent, whereby the whole property was divested from the 
mother and vested in her adopted son. Now, upon the authorities, there can be no 
doubt that that is the result of an act of adoption ; because the property is in the 
widow from the death of the husband, till the power of adoption is exercised. Then 
that adoption divests it from the widow, and vests it in the adopted son. But 
for that reason are we to reverse the decrees of the two Courts ? No objection was 
made in either of those Courts that the proper parties were not before the Court^ ; if 
such an objection had been made, it mighi have been removed ; and 1 think it is 
a safe maxim for a Court of Appeal to be governed by, that an objection which, if 
taken, might have’ been cured, and which has not been taken in the Court below, 
shall not be taken in the Court of Appeal. 

We consider that the Judges of the two Courts below were right in coming 
to the conclusion that the ijazutnama, or deed giving the power of adoption, was a 
genuine deed. That likewise is subject to great suspicion, but it is supported by 
witnesses who, if believed, prove it to be genuine. Those witnesses were believed 
by the Judges below, and we see no sufficient reason why they should be disbelieved. 
That being a genuine instrument, there was a power of adoption, and it is always 
to be borne in mind that that deed goes along with the habits and feelings of the 
Hindoos ; because we know that a Hindoo dying without male issue, would be most 
anxious before his death, by writing or by parol, to give a power of adoption, in order 
that the sacrifices which are required may be performed, and that his departed spirit, 
may be introduced to a state of happiness. 

Then, under these circumstances, what is the effect of the decree ? It has been 
objected that the effect of the decree is to put the respondent in possession, in her 
own right, of that which is divested from her by the act of adoption ; but their 
Lordships conceive that, although the decree is not very skilfully fmn'ed in that 
respect, that is not the effect of it. All the facts being stated, it is assumed as 
matter of law, that, after she had executed the act of adoption, she prosecuted the 
suit only as guardian for her adopted son. Then as the suit must be considered as 
afterwards prosecuted by her in her name for his benefit, the decree must be con- 
sidered to, be for his benefit, and that she is put in possession as trustee for 
him. He claimed, as I understand, an undivided share. She is to be put into 
. possession of an undivided share ; that share she will hold, accountable to him 
as his guardian and trustee, being entitled herself to a maintenance out of it. Some 
of their Lordships thought that it might be expedient to alter the decree with 
relation to that point; but upon the whole, after considering the matter more 
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maturely, their Lordships are of opinion that that is unnecessary ; that the effect 
of the decree will be to consider the whole of this property as joint property ; that 
this deed giving tlie power of adoption (the ijazutnama) is a gennine iristrurnent ; 
that she prosecuted the suit as guardian for her adopted son ; and that the 
decree is in her favor in that right as guardian for her adopted son, and that 
therefore he will be entitled to call upon her to account for the profits of the 
joint property, of which she is to be put in possession. 

Under these circumstances, their Lordships are of opinion that it will be pro- 
per to recommend to Her Majesty that the decrees of the Courts below be affirmed, 
and with costs. There are doubts upon the facts, but we are proceeding upon the 
ground that a forged instrument was given in evidence on the part of the appellants, 
that that has caused the litigation, and that there is no reason in the world why in 
this case we should depart from the common rule, that the appellant falling must 
pay the costs of the appeal. 


The 5th February 1844. 

Present : 

Loid Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, and Sir E. Ryam 
Mahomedan Law— Deed of Gift— Legitimacy, 

On Appeal fo^om the Sudder Deioanny Adaivlut of Bombay, 

Jeswunt Sing-Jee Ubby Sing^Jee, and Chuttur Sing-Jee Deep Sing-Jee, 

versus 

Jet Sing-Jee Uhby Sing-Jee. . • 

A deed by a Mahomedan in which ho declared “ I have adopted A. B, to succeed to my property” wasP 
hold to bo neither a deed of gift nor a testamentary gift to take effect after the death of the donor, there 
being a complete absence of any relinquishment hy the donor or of seisin by the donee. 

According to the Mahomedan Law, a child born in wedlock is deemed to be the child of the mother^^s 
haeband. 

Lord Langdale . — This case comes on upon an appeal from the Court of 
Sudder Adawlut at Bombay. 

The appellant states in his plaint that he was entitled to the property in 
question in one form or another, as the adopted heir of Rana Ubby Sing-Jee, who 
died in the year 1825. 

The respondent alleges himself to be the heir of the same person, and, as 
such, entitled to the property in question. 

The claim of the appellant rests altogether upon the validity of a deed which 
is stated to bear date on the 26th of December 1821, and which is alleged to be 
an effectual deed of gift to him of the property in question : it is also alleged, on 
the part of the appellant, that if it is not to be considered a deed of gift, it is to be 
regarded as a will under which he is entitled, if the respondent be not the heir to 
the whole of the property, or, at all events, to one-third of it. It is, therefore, of 
, the utmost importance to see what is the nature and effect of this deed : it is 
dated 26th of December 1821, and is signed by “ Ubby Sing-Jee Deep Sing-Jee.^" 
The deed is short, and is in the following words : — As I' have divorced my wife, 
'‘.her son Jet Sing, by illicit intercourse, is hereby disinherited; I have therefore 
/'adopted you.'’ Then there follow after the signature these words; — "I have 
''adopted Rana Jeswunt Sing to succeed to my property and title ; no one shall 
“interfere in this adoption. I have also made provision for all my wives by 
“assigning a portion of land for their maintenance ; they shall not be annoyed 
“ in any way, but considered as the mothers of Jeswunt Sing, and so treated and 
'^inaintained. I have no son, nnd the heir to the estate is my brother Bana 
“Chuter Sing, whose son, Jeswunt Sing, 1 have adopted.” 
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^lie first question to be considered is, whether this is a deed of gift which passes 
any property to the appellant, and that depends upon these words I hare 
adopted Rana J eswunt Sing to succeed to my property and title and upon this 
subject their Lordships have been referred to Mr, Macnagh ten’s book, as to what 
is the meaning of a deed of gift, in which it is stated It is requisite that ft 
gift should be accompanied by delivery of possession, and that seisin should take 
‘^effect immediately, or, if at a subsequent period, by desire of the donor.” '' A gift 
‘‘ cannot be implied — it must be express and unequivocal — and the intention of the 
donor must be demonstrated by his entire relinquishment of the thing given ; and 
the gift is null and void where he continues to exercise any act of ownership over it/’* 

Now, in the first place, their Lordships feel great diflSculty in saying that any 
gift absolutely was here intended. The words are, '' I have adopted Rana Jeswunt 
Sing to succeed to my property.” When is he to succeed— after his death ? Where 
is the relinquishment or any giving up of the property ? There is none. If thesewords 
were intended to pass the property, there is a complete absence of any relinquishment 
by the donor or of seisin hy the donee ; and therefore it appears to their Lordships 
that this instrument is not to be treated as a deed of gift. 

Then arises the question, is it a will ? We have again the same absence of bis 
intention to give in words. He says he has no son, and he adopts somebody who 
may succeed. This son may succeed. Any other person may succeed if it is 
in the nat^e of a testamentary gift. 

This case seems to be, in the^very terms of it, almost similar to a case cited 
from page 124 of Mr. Macnaghten’s Book, where the question was as to the efiPect of ,a 
document executed by a party ‘‘ declaring his nephew to be his representative in pro- 
prietary right.” The answer declares the document to be of no validity, and can- 
not be available to confer any right of succession on the nephew, because it pur- 
ports to constitute him the representative in proprietary right of the framer of it ; 
in other words it declares him in general terms to have the right to the entii-e 
property belonging to the framer of the document after the death of the latter 
which is the only construction to be given to the words used here, '' I have adopted 
Jeswunt Sing to succeed to my property.” Such a declaration does not fall within 
any description of legal obligation, and has, therefore, no validity as to the creation of 
proprietary right. It is not, therefore, a deed of gift nor a testamentary gift to take 
effect after the death of the donor. It appears to their Lordships, therefore, that this 
document has no efiect or operation whatever in giving any right of property to the 
appellant. 

That being so, the appellant has no right on which he can recover anything in 
this case ; but with a view to what is ultimately to be done in this case, it is neces- 
sary to consider the matter a little further. 

This case is brought forward either upon the allegation that the defendant was 
a supposititious child, palmed upon her husband by Purtaba, pretending to be his 
mother for the purpose of obtaining this property, or else upon the allegation that 
the child of Purtaba was an illegitimate child, born by illicit intercourse with some 
other person than the husband, Rana Ubby Sing. 

Now, with respect to the question, whether, being supposed to be the child 
of Purtaba, be was also the child of Ubby Sing, there has been a great deal of 
' evidence gone into, contradictory in some parts of it, but which, quite independent 
of the conclusion of law, preponderates very greatly in favor of his being the child 
-of Ubby Sing, and, as such, recognised by him. Independently of that, there was 
no denial that Pui^taba was the wife of Ubby Sing, and there is no evidence which 
can be relied upon to show that the most ordinai'y presutnption ought not to prevail 
in this case. This is the case of a child born in wedlock, and it must, therefore, be 
deemed to be the child of the husband. 

The other part of the case, which supposes that this child is not the child of 
Purtaba, does, upon examination of the evidence produced, appear to us to be a 
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gross attempt at fjand and imposition. There is no evidence wliicli can Ifc the 
smallest degree be relied upon to support such a statement. The declaration of the 
husband in the instrument produced as the foundation of the appellant's claim 
admits it is not so, for he there speaks of him as “ her son, Jet Sing, by illicit inter- 
course and though that declaration may not be a true declaration as to the 
allegation of illicit intercourse, it is conclusive against the supposition advanced by 
the appellant. There is not the least foundation laid for it, and nothing which can 
lead us to suppose why he should be induced to put forward such a case, evidently 
false, and having no foundation whatever. 

It is not possible, however, to dispose of this case without making one observa- 
tion at least upon the proceedings which have taken place in the Zillah Court, 
where evidence was brought forward to a very great extent. It appears that the 
Judge so far forgot that it was necessary to have the evidence brought forward 
under legal sanction and in public, in such a way that there might be the means of 
controverting it, that he imported,, as a ground of his decision, something which 
came within his own knowledge. It is to be regretted that any such circumstance 
should have taken place, and still more is it to be regretted, when the case came 
before the Superior Court, the Sudder Dewanny Adawlut, that a circumstance of 
that kind should have been alluded to as one which ought, in the smallest degree, 
to have any effect upon the judgment of the Court. It was impossible to pass that 
by without making an observation upon it ; but still, the other circumstances of the 
case are so clear that their Lordships see no reason why the decision which has been 
come to should, in any respect, be altered ; that circumstance, if at all looked at, 
might have been worthy of further consideration ; in another respect, if the case had 
not the character which it must be supposed to have, of a fraudulent attempt to 
defeat justice, and, considering the decisions which have been pronounced and the 
conduct which has been pursued by the appellant, their Lordships are of opinion 
that this appeal ought to be dismissed with costs. 

Lord Brougham. — Including all the costs below ; I suppose they have already 
been paid. 

Appeal dismissed with costs. 

The 13th May 1844. 

Present : 

Lord Brougham, Lord Campbell, Dr. Lushington, T. P. Leigh, and Sir E. Ryan. 

Lpase— Construction— Onus probandi— Hindoo Law— Damages. 

On A'ppeal from the Sudder Dewanny Adawlut of Bengal, 
Maharaja Tej Ohund Bahadoor, Zemindar of Burdwan, 
versus 

Sree Kanth Qhose and .others. 

Where a lease is not in writing, but the terms of holding are specified in a notification addressed by the 
lessor to his servants, such an aclmowledgment is, as against the lessor, conclusive evidence of the terms of 
the a^eement. 

Where a lease for a fixed term of 7 years contains no words to import a continuance of the interest after 
the death of the grantee, nor any expressions which point to any emdier determination of the interest, the 
prifndfade meaning is a continuance for 7 years, and that the lease did not terminate with the death 
of the original lessee, but survived during the remainder of the term to his heirs and representatives, 

The onus is on the party who seeks to show that the transaction should be governed by Hindoo Law, that 
the primd fucie oonstruction is contrary to the Hindoo Law or the established custom of considering 
such, contracts in Bengal. 

In this case the lessor having, on the death of the lessee, granted a putnee of his whole estate including 
the farm in dispute, was adjudged liable to pay to the. representatives of the lessee damages for the time they 
were deprived Of the heheficial enjoyment of the farm, according to the increased rent which the new lessee 
had undertaken to pay. 

- J)t, Lushington.— is an appeal from tlie Court of Sudder Dewanny 
'of Bengal, add the subject of the suit is a lease of the perguuuah 
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Monoliur Shtihi. It does not appear that any lease was granted in writing ; but 
the appellant, the zemindar, states the agreement in the following terjjis, addressing 
it to the native servants ; that the meM in question has been given in farm to 
''Ram Nidhee Ghose from 1210 to 1216, B. S. (IS03~4 to 1809-10), a period of 
" seven years ; he will receive petitions and kubooleuts, and take possession and 
"transact business according to rule. You will attend upon him and cultivate the 
" soil, pay rent, render papers^ and npt act contrarily in any way/’ 

This is done in a notification bearing date the 18th of April 1803, — a notifica- 
tion addressed to all the native officers of the pergiinnah. Such an acknowledgment 
coming from the appellant is, as against him, conclusive evidence of the terms of the 
agreement. 

The original lessee, continued in possession for four years and two months, and 
died on the 11th of Jun^ 1807. 

There ivS no dispute as to these facts, and the only question arising is one of 
law, viz., whether, by the terms of the grant and the Hindoo Law, the lease termi- 
nated with the death of the original lessee, or survived, during the remainder of the 
term, to his heirs and representatives. 

With respect to the construction of the grant, it is contended, on behalf of the 
appellant, that it contains no words which would necessarily import a continuance* 
of the interest after the death of the grantee, and this may possibly be true. ^But, 
on the other hand, the lease is for the fixed term of seven years, and there 
are nQ expressions which point to any earlier determination of the interest, 
The frimd facie meaning, then, is a continuance for seven years j and had there 
been any intention on the part of the grantor to have affixed any limitation, 
he ought to have done so by the insertion of qualifying terms. Had such been the 
intention of the parties, nothing could have been easier than to have added the 
words " provided the grantee so long live;” and if the joarty having the full power 
to engraft this qualification omits to do so, the general principles of law would be 
opposed to any implied presumption. 

These are the general principles of construction which their Lordships would 
be inclined to apply to the grant ; but as this is a transaction to be governed by the 
Hindoo Law, a contrary interpretation may prevail, if it be shown that the 'primA 
facie construction is contrary to the Hindoo Law, or the established custom of 
construing such contracts in Bengal. 

The onus of proving the law must necessarily lie upon the appellant, who 
seeks to show that the contract should be governed, not by general, but by parti- 
cular, rules. 

The question, then, is narrowed to this point, — has the appellant proved the 
law governing Hindoo transactions to be such as he avers it is, by authority from 
any Hindoo books of law, or by decided cases ? or has he shown that a construction 
adverse to his interests would be at variance with the established customs under 
which such property in that couiftry has been always held and enjoyed 1 

As to the first head of proof, it may be very quickly disposed of. Neither here 
nor in the Courts below has any authority been cited from the text-books of Hin- 
doo Law opposed to the decision of the Sudder Lewanny Adawlut. ' 

2ndly. — ^With regard to decisions in the Courts administering Hindoo Law,, 
there was. in the Courts below one case cited which has been printed in the Appen- 
dix, p. 21, — Zoolfikar Ali versus Hossein. This case occurred in the Provincial 
Court of Moorshedabad in 1811, and was decided by Mr.*Rocke, It does not, hmv- 
eyer, appear to have been considered as^ any authority upon the question of law 
by any one of, the six Judges under whose cognizance this case from time ^ to time 
hai^ come. It is not adverted to by any one of them, and when the case itself is 
examined;, it is doubtful whether it has any bearing on the main question. It is 
not clear that the grant in that case was for a term of years, and the suit was by 
the person who had become the security, and who did not appear to be the heir Of 

U 
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the former or origiu^al lessee. There is, then, no decided case adverse to the claim 
of the respondent. 

Then, with respect to the third ground, viz., the averment that the continu- 
ance of a lease, granted for a term of years, for the remainder of that term to the 
heirs of the tenant, deceased, is at variance with the established emstoms under 
which such property in that country is held, and might he very detrimental to the 
sptem. This argument wholly fails. It is n^t averred nor proved that the sub- 
sistence of the lease for its full term, although tl)e original lessee should die during 
the currency, is an unusual occurrence in Bengal ; nor is it said that the maintenance 
of such lease would be productive of injury to the community. Not one of the Judges 
has supported such an opinion ; and if there had been any sound ground for such 
an opinion, their local experience could not have failed to suggest it. Mr. Cour- 
tenay Smith, pp. 86-87, who was of opinion that the respondents were not entitled 
to recover at all, founds his judgment, not on the general law, nor upon the 
Bupposition that mischief must always arise from the upholding a lease after the 
death of the lessee for the remainder of the term, but upon circumstances which he 
conceives may belong to this transaction ; as the want of a specific condition for the 
continuance of the term after the death of the lessee, the youth of the heir, and 
the poverty, or supposed insufficiency, of the security. I may observe that none of 
these latter grounds were attempted to be insisted upon at the bar. 

It is not necessary to prosecute this enquiry further, for their Lordships are 
well satisfied that the judgment of the Court of Sudder Adawlut, maintaining this 
lease according to the primd facie meaning of the contract, is not contrary to the 
law or practice of Bengal, and so far from being detrimental to the just^ rights of 
property or due cultivation of soil, a holding which enables the lessee to expend his 
capital in the improvement of his farm, without the prospect of the due reward being 
lost to his heirs in case of his own death before the expiration of the term, can- 
not be otherwise than beneficial. 

The present respondents are the heirs of that tenant ; they have been deprived 
of the beneficial enjoyment of the farm for nearly three years, and their Lordships 
concur with the Court belo^y in thinking that they are entitled to be indemnified 
for the loss accruing from the wrong done to them. 

But a question remains as to who is liable to make good this loss, — the appellant,- 
the Zemindar of Burdwan, the original proprietor and lessor, or the representatives 
of Suroop Chund Boy, who form another set of respondents in this case, Ohund 
Boy having, on the death of the grantee of this lease, taken a putnee talook of 
the whole estate, ^ of which this farm formed a part. 

In the Provincial Court and the Sudder Adawlut there has been much litigation 
on this point, and much evidence taken ; but it does not seem to their Lordships 
necessary to set forth the details of those proceedings, By the final judgment of 
the Sudder Adawlut, the Zemindar of Burdwan, the appellant, has been decreed 
to pay the damage which has accrued. He is th#original and moving cause of all 
the loss which has befallen the respondents. Without due regard to the contract 
he had entered into, and whilst that contract was still subsisting, he demises to 
Chund Roy the whole estate, including this farm, for an increased rental. The 
Maharajah, indeed, contends that, in the kubooleut to Suroop Chund, he had 
stipulated for the observance of existing leases ; but Mr. Harrington, at page 93, 
disposes of this argument by showing that this stipulation could not reasonably be 
extended to cover this grant ; for if the old lease were to continue, there would be 
no source from which the new lessee could fulfil his engagement. Indeed, the 
whole of this argument, as to a prohibiting clause with regard to this lease, is ut- 
terly at variance with the main case of the Maharajah, namely, that the lease had 
expired by the death of the lessee, 

‘ The Maharajah has, therefore, by his own acts, and through the medium of 
dthets Y^hom fie has empowered to act, violated bis own engagena^RtS, and thereby 
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occasionod great loss to the respondents. For this loss, their JDordships are of opi- 
nion that the Sudder Adawlut have justly made him responsible. The amount 
of the damages given appears to have been fair] 3 ^ fixed, according to the increased 
rent which the new lessee undertook to pay ; they have given for the three years 
the respondents were dispossessed, Rs. 42,000, being the amount the new tenant 
undertook to payf — certainly not an exorbitant estimate of the real loss. Their 
Lordships are therefore of opinion tj^^t the decree of the Court of Sudder Dewanny 
Adawlut must be affirmed, and with costs. 


The J8th June 1844. 

* 

Present : 

The Lord President (the Marquis of Lansdowne), Vice-Chancellor Wigram, 
Dr. Lushington, T. P. Leigh, SirE. H. East, and Sir E. Ryan. 

Pleading— Joint Hindoo Family —Division. 

On Appeal from the Sudder Dewanny Adawlut of Mad,ras. 

Moottoo Vijaya Raganadha Bodha Gooroo Swamy Perria Woodia Taver, 

versus 

Rany Anga Moottoo Natchiar. 

According to Regulation XY of 1816 of tlie Madras Code, in a suit for possession of joint family pro- 
perty in winch, the title of the plaintiff depended on the fact of a division having taken place in the ftimily, 
a distinct avemient of division must be made in the cause, and a direction given by the Court for the produc- 
r tion of evidence in proof of such an averment. 

' J The parties having acted under a misapprehension of the law, leave was given to bring a new suit with- 
I in three years. 

Dr. Lushington. — The present litigation is between the widow of the party 
j ! who was last seized of the zetnindary, and his great-nephew, and various suits appear 
to have been instituted with regard to the right to this property, and the claim of 
the parties put on various grounds ; but thejf Lordships are of opinion that the 
■whole question is now narrowed to a very short point. 

In the Provincial Court, certainly, some notice was taken of the question whe- 
ther any division had actually been proved to have taken place between the two 
hrothnrs or not ; and the Provincial Court were of opinion that there was not 
satisfactory evidence to establish the fact "of the division. But when the appeal came 
to he brought before the Court of Sudder Adavylut, that Court came to a contrary 
conclusion, and decided this case in favor of the widouv, on the express ground that 
the two brothers had become divided, and that, in consequence, this property, 
whether self-acquired property or not, according to their opinion and judgment, 
would belong to the widow, and not be inherited by either of the brothers, or the 
nephew, or the great-nephew, 

With regard to the question" law, as far as the opinion of the Pundits could 
determine it, there seems to have been no difference ; they have all stiited, in sub- 
stance, to this effect, that the right and title to the zemindary depended on tlio fact 
of division, and the fact of division, therefore, was and is a most substantial question 
to be determined in this case. Now, their Lordships find, upon an examination of 
all these proceedings, that the fact of the division has never been alleged in any of 
the pleadings. They find, also, that, according to the Regulations of 1816, the X Vth 
Regulation, that the division ought to have been made a distinct point in the 
cause, aud that an order ought to have been given for the production of evidence 
in proof of such an averment. Then it comes to this, that there has been no such 
averment, no such point made, aud no such direction given ; and how it was that 
the evidence came to be taken on the one side or on the other, with respect to the 
' questiou of division, no satisfactory explanation has yet been afforded at the Bai-. 
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Now, tlieir Lordships eutortain a very strong conviction of the absolute neces- 
sity of adhering to ttiis Regulation, for it is, in. place, a Regulation emanat- 

ing from the highest authority, and is entitled to the force of law ; and it is, in. the 
second place, one, in their Lordships’ judgment, of the utmost importance for pre- 
serving ^ the regularity of the proceedings of the Courts in that’ country, and for 
preventing constant confusion and uncertainty as to what really ^e, or are not, the 
points in litigation, and to which the evidence is to be directed. They conceive 
that this Regulation has been most wisely framed, in affirmatively directing 
that the points on which evidence is to be taken shall be distinctly set forth, and 
that it shall be a duty imposed on the Court, if those points do not appear to be 
sufficient for the final termination of the litigation, that they should state distinct- 
ly, as a matter oR record, the further points on which evidence is to be taken. 
Further, the Regulation, after having thus affirmatively stated what is to be done, 
goes on to state what shall not be done : — In like manner, if proof shall he re- 
“ quired on any other points in the course of the trial, such points shall be record- 
“ ed on the proceedings, and the proper party shall be called upon for the requisite 
‘‘ evidence, and no exhibit shall be filed or witness summoned, unless expressly 
declared to be in proof or refutation of some point upon which the Court may 
'' have directed that evidence should be taken.*^ 

Now, this Regulation, important as it is, and most clearly expressed, points 
directly against the course which has been unfortunately adopted in this case, be- 
cause the point on which the whole case turns, and in the opinion of the Sudder 
Adawlut, beyond all question, the whole case was decided, never was alleged as a ^ 
point in any of the proceedings, and evidence which was read in support of it 
nevor was directed or sanctioned by the Geurt. 

It is, in the opinion of their Lordships, therefore, indispensably necessary, for 
the purpose of supporting and securing the compliance with, and securing, this i 
most wholesale Regulation, that they should act in conformity with it ; and, if j 
they act in conformity with this Regulation, the inevitable couvsequence is, that 
they cannot sustain the decision of the Sudder Adawlut, because it is upon the 
ground of that point, as the point of’tlivision alone, on which that judgment rests. 

But, looking at the whole of these proceedings, they do not think that it 
would be consonant with justice at once to reverse the decree of the Court 
below, and to affirm the decree of the Provincial Court. They think that the part- 
ies have unfortunately lost their way, and, on that mistake and misapprehension, 
it would he going too far finally to dispose of the case now. 

For these reasons their Lordships are of opinion that the decree of the Sudder 
Adawlut must be reversed, but that leave should he given to the respondeat to 
brmg a new suit, notwithstanding the decree of the Provincial Court, at any time 
within a period presently to be specified, and after full communication of Her 
Majesty’s Order in Council shall have been made to the parties interested, and 
though their Lordships* can make no order on tiHi subject, it would be exceedingly 
desirable that it should be known to all those who are interested in this property, 
4hat the question of fact, as to division or no division, appears to be the only point 
on which the main question of title to this property will ultimately depend. 

Perhaps, Mr. Clarke, you can give their Lordships" information at what time 
the Order of Her Majesty in Council would be likely to arrive in the East Indies, 

; how it would be known, and in what way information should be given to the parties. , 

' Mr. Glarke , — I wilb take the opportunity of knowing precisely the course ; a 
copy of the decree, I take it, will go out by the next mail, the 1st of July ; it will 
,arriye at Madras in the middle of August, and it will be immediately made known 
by the Court to, the vakeels of the parties, and communicated to the PrOvinoiM 
Court, for the information of the parties, at their residence in the pi’ovince. ^ 

M7\ FembeHoii LeUjh, —Would not the Court, in its regular course, give notice 
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Mr. Olarke. — Immediately it arrives it would be comaaui;^icated to tlie parties 
representing the suitors in the Sudder Adawlut. 

Sir E. Ri)an. — In this cavse the respondent is a pauper ; is it likely she would 
have a vakeel to represent her? 

Mr. ClaQ'ke.—Yes, my Lord ; paupers are always represented by vakeels. 

^ Dr, Lushingion.~W e think three years is a proper time after the decree is 
received in India and disclosed to th^ parties. 

Mr. Glarkc. — The Court might direct that a copy of the decree should be fur- 
nished to the parties ; the Court always gives certified copies of its own decree to the 
vakeels of the parties, and I think it is the same with regard to the decree of the 
Council. I think a copy of the decree sent out from England would be delivered to 
the vakeels. 

Mr. Moore. — Perhaps your Lordships would embody in your decree a direction 
to the Court itself to serve the parties. • 

Dr. Liishingicn. — Do they file the Order as being a copy of Her Majesty's 
Order in Council ? 

Mr. Olarke. — Yes, my Lord, they do. 

Dr. Lushington. — Then that will do. 

Lord Brougkam. — That will amount to three years from the 1st of September 

nest. 

Mr. Pemberton Leigh. — All the parties being represented here by their attor- 
nies, they will have notice of it. 


The 2nd August 1844. 

Present : 

The Lord President (Marquis of Lansdowne), Vice-Chancellor Knight Bruce, 
Dr. Lushington, T. P. Leigh, Sir E. H. East, and Sit’ E. Ryan. 

MahomedarLJbaw — Marriage^-Legitiniacy— Inheritance* 

On Appeal from the Sudder Deiuamiy Adawlut of Bengal. 

Slmms-oon-nissa Khanum, 
versus 

Rai Jan Khanum, for herself, and on behalf of her minor son Saadat Ali Khan* 

If a child has been born to a father of a mother where there has been not a mere casual concubinage hut a 
more permanent connection, and where there is no insurmountable obstacle to a marriage, according to the 
Mahomedan Law, the presumption is in favor of such marriage having taken place, and the mother and child 
are entitled to inherit. 

Dr. Lushington, — The claim in this case relates to the inheritance of the 
zemindary of Atiya, and claimants of that inheritance, at least all the claimants' 
which it is necessary now to name, are two persons claiming to be the lh,wful widows 
of the deceased zemindar, one of whom claims also on behalf of her son, whom she 
alleges to have been the legitimate issue of the deceased person. 

Both the Courts, under whose consideration the questions in the cause have been 
brought, haye come to the conclusion that the claim preferred by Rai Jan, on behalf 
of herself and of her son, is a just one— in other words, they consider that there has 
been suflScient proof to justify them in determining that she was the lawful wdfe of 
the deceased zemindar, and that her son was the lawful son of that zemindar. It is 
hardly necessary to say that, before their Lordships could reverse the decree of two 
concurrent Courts, they must be perfectly satisfied that some legal miscarriage has 
taken. place. But their Lordships are of opinion, in this case, that the evidence is 
decidedly in favor of the judgment to which those Courts originally came. 

The question appears to be one depending upon the law with relation to Maho- 
med, an property, and the proofs in support of the case as applied to that law. 
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Several references 4^ave been made to the work of Mr. Macnagliten upon this 
sabject. It will not be necessary to read at length the part of his preliminary 
remarks to which reference has been made, and which indeed has been already done, 
but the substance of it appears to be this. After having stated what is the general 
opinion entertained upon the question, he says, ^‘The Mahcmedan lawyers carry 
tiiis disinclination,’' that is, against bastardizing, much farther, they consider it 
"^tlie legitimate course of reasoning to infer thq. existence of marriage from the proof 
of co-habitation he then says, — None but children who are in the strictest sense 
‘‘ of the word spurious, are considered incapable of inheriting the estate of their 
putative fathers. The evidence of persons who would in other cases be considered 
incompetent witnesses, is admitted to prove wedlock, and in short, where by any pos- 
sibilitv a marriage may be presumed, the law will rather do so than bastardize the 
issue, 'and whether a marriage be simply voidable or void ah initio, the otfspring 
^‘of it will be deemed legitimate.”* 

It may be observed that this is the statement of Mr. Macnaghten, evidently 
after great deliberation on the subject, because he goes on to refer to what 
has been said by Sale, and he then observes : — “ This, I apprehend with all 
“ due deference, is carrying the doctrine to an extent unwarranted by law ; 

fur where children are not born of women proved to be married to their fathers 
“ or of females, slaves of their fathers, some kind of evidence (however slight) is 
requisite to form a prevsumption of matrimony.” He then observes : — ‘‘ The 
“ mere fact of casual concubinage is not sufficient to establish legitimacy ; and 
‘^if there be proved to hav^ existed any insurmountable obstacle to the marriage 
of their putative father with their mother, the children, though not born of 
common women, will be considered bastards to all intents and purposes,” The 
effect of that appears to be, that where a child has been born to a father, of a 
mother where there has been not a mei'e casual concubinage, but a more permanent 
connection, and where there is no iusurmouutable obstacle to such a marriage, 
then, according to the Mahomedan Law, the presumption is in favor of such 
marriage having taken place. 

We apprehend that, in considering this question of Mahomedan Law, we 
must, at least to a certain extent, be governed by the same principles of evidence 
which the Mussulman lawyers themselves would apply to the consideration of such 
a question. The first step in this case is the petition which has been so much 
commented upon at the bar, namely, the petition of Eai Jan, bearing date the 
nth of December 1813. In that petition she states herself to be the wife of 
Fyz AH Khan, and she sets forth the marriage settlement, without, indeed, ascrib- 
ing to it any date or giving any date to the marriage. Having so done, she 
represents that the, Khan was kept away and not permitted to return to his own 
home, that there were a number of persons who had attempted to confine her, and 
not to permit her to go to the Khan, and that he was about to marry anotlier wife. 

Now, this document appears to their Lordships to be a document of the very 
greatest importance ; for without going the length of saying that it is a true asser- 
tion of all the facts therein contained, it is at any rate an assertion of facts in 
conformity with the subsequent statement of this very person. The statement in 
this petition is made in the year 181 3, before there is any anticipation of a litigation 
of this description, and it is made by her at a period when Fyz Ali Khan is not 
considei'ed or deemed to be incompetent j it is addressed to a competent Court, and 
she must, if she anticipated any good result from the presentation of that petition, 
have also anticipated that the facts contained in that petition might he the subject 
of judicial examination. She therefore offers in the year 1818 to subject her claim* 
(which is in substance the same as her claim now) to the examination of a Court 
. competent to decide upon it. 

, It appears that that petition was rejected — ^and we presume on the ground 
tlmt/evea supposing the whole facts contained in it to be true, yet that would be 
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no justification for the interference of the Court for the purpose of preventing the 
contemplated marriage. 

In 1816 Fyz Ali Khan was placed under the protection of the Court of Wards. 
It is not necessary to go minutely into the question what was the precise state of his 
mind or of his intellects at that period. It is not distinctly raised in the coarse of 
the pleadings which were given in by the parties upon this occasion. But the 
result of the evidence appears to be that he was a person who had become much 
addicted to habits of intoxication, and that his intellects were impaired, though it 
does not appear in any part of that evidence that he had become what may be 
called an idiot. However, in 1816, his property and also his person were placed 
under the care of that Court, and proceedings have taken place which have been 
much relied upon in both of the Courts below in the determination of the question 
which canm under their consideration. 

The first document to which it may be expedient to refer is the report of Mr. 
Pakenham at page 1 9. Mr. Pakenham, in the discharge of his duty as Collector, 
is writing a. letter to the Court of Wards proposing to them a settlement out of the 
estate of Fyz Ail Khan ; and after having mentioned certain circumstances relating 
to the amount of property, he recommends the sum to be allotted for the expenses of 
Fyz Ail Khan and his family to be fixed at 200 rupees a month, namely, 120 rupees 
for Fyz Ali Khan, his two wives, and his mother, 30 rupees for the servants" wages, 
and 50 rupees for the support of a number of females who have long lived in, and 
been maintained by,, the family, and to whom he states that a sum equal to what 
he proposes has been for some time past allowed. He adds : — This last item I 
have not recommended without carefully ascertaining that there are such persons 
“ who, from having been all along supported by the zemindar, may be considered as 
“ entitled to an allowance."" 

Now, taking this as evidence of the fact that she was the wife of this party 
Fyz Ali Khan, it is evidence to this effect, that so far as Mr. Pakenham"s investi- 
gation had extended, it justified him in making the representation which he made 
in the discharge of his duty to the Court of Wards. The Court of Wards acted 
upon that representation, and Kai Jan continued to receive an allowance after the 
rate of 10 rupees a month from the year 1817 up to the jear 1824, when Fyz Ali 
Khan died. 

It appears, further, that during this period Rai Jan was residing in the house of 
Fyz Ali Khan, or at least in that part of the building appropriated to women 
belonging to Fyz Ali Khan, All the evidence goes to that extent, and indeed it 
appears scarcely to be a point in controversy. In page 25, so far as it can be called 
evidence, there is the report of Mr. Scott who, it may be observed, is hostile to 
the claim of Rai Jan. He there states incidentally, for the purpose of justifying 
his advise, that the other wife should not be permitted to come into the household 
of Fyz Ali Khan, that this wife is now residing with him. He says : — ‘‘Now, as , 
your ward has one wife living with him, as far as T am able to judge, any inter- 
“ course with another, who has been so long absent, could in no degree add to his 
“ domestic comfort."" It appears that Shums-oon-nissa, the other wife, the appellant 
in this case, had been residing separately from her husband for a considerable length 
of time, and that she had presented a petition for the purpose of being allowed to 
return to him, and the ground upon which the Collector advises against that petition 
being complied with is, that this wife, the present respondent in the case, was resid- 
ing with him during that period, and that therefore the return of Shums-oon-nissa 
would be unnecessary and inconvenient. There are several other documents of the 
same tenor which it is unnecessary in the view of their Lordships to follow in detail, 
namely, the reports of the Collectors, Mr. Belli and Mr. Petree, at pages 36 and 
37, and the report of the Collector, Mr. Lindsay, at page 40. 

We apprehend, then, that in point of fact the case conies clearly and indispu- 
tably to this, that this person, Rai Jan, was actually residing during a period of seven 
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years in the female (department of Fyz Ali Khan ; that, according to the statements, 
so far as we can make them out, she was so residing for a twelvemonth anterior to 
the birth of this child taking place ; that she so resided, recognized to a certain 
extent, undoubtedly, as the wife of Fyz Ali Khan, that the child was born under 
his roof, and that child continued to be maintained in his house without any steps 
being taken on the part of Fyz Ali Khan or of any one else to repudiate his title to 
the legitimacy as the offspring of Fyz Ali Khap. 

If these facts be so proved, the question is whether the evidence is not suffici- 
ent to support the legitimacy of the present claimant Saadat Ali Khan, according 
to the law as laid down, In the opinion of the Law Officers which is to be found 
at page 21 4, the Law Officers, -who were there consulted, expressed themselves to 
the following effect : — “ Under the above circumstances, in the event of the proof 
of these facts, that Mussamut Kai Jan associated with Fyz Ali Khan, and reinain- 
ed with the other females of the house of Fyz Ali Khan, and Saadat Ali Khan 
“ was born of her venter ; being the offspring of the loins of the said Fyz Ali Khan, 
‘‘as is to be clearly understood from the proceedings of the Appeal Court of Ju- 
“ hangeer-nagur, dated the 20th September 1831/' They then go on to say that 
he would be the lawful cliild of Fyz Ali Khan, and that he and the mother would 
be entitled to claim their share of the inheritance. 

Now, all the facts which are there stated upon the principle of assumption, 
appear to ns to be maintained by the evidence in this case, namely, that Mussamut 
Rai Jan did associate with Fyz Ali Khan ; that she did remain with the other 
females in the house of Fyz Ali Khan ; that Saadat Ali Khan was born of her 
venter ; and as to his being the offspring of Fyz Ali FLhan, we think that is a cir- 
cumstance necessary to be inferred fnjm the previous fact. 

With reference, then, to the law as laid down by "Mr. Macnaghten, and which 
appears to be acknowledged at the Bar to be the true law, without going into the 
question of the oral evidence whether Lhere was an express acknowledgment of this 
child by Fyz Ali Khan as liis son or not, there seems to be that wliich is at least tantca- 
monntto any oral evidence of any declaration whatever, because there is a consecu- 
tive course of treatment both of the mother and of the child for a period of between 
seven and eight years, under circumstances in which it appears to their Lordships 
to be next to impossible that such a mode of treatment could have been adopted 
except upon the presumption of the co-habitation, and of the son being the issue 
of the loins of Fyz Ali Khan. But their Lordships are not disposed to think that 
the whole of the testimony, witli regard to the verbal acknowledgment of Saadat 
Ali Khan, ought to be rejected. It is not necessary, however, to decide the case 
upon that ground, because we think, for the reasons we have stated, and without 
receiving as evidence that which is not legitimate or credible evidence, there are 
sufficient facts either admitted by both parties or proved by the treatment and the 
whole res gesice in the case to bring it within the principles of law which have 
been already adverted to, and that therefore the judgment of the Court below 
must be affirmed with costs. 

Decree affirmed with costs. 
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The 13th December 1844. ^ 

Present : 

Lord Langdale, Mr. Baron Parke, Dr. Lushington, T. P. Leigh, Sir E. H. Ea«t^ 
Sir A. Johsnton, and Sir E. Ryan. 

ComproDiiso— Evidence— Payment of consideration* men Ay ^ 

Chowdry Dabed Persad and Baneo Persad, 
versus 

Cho'wdry Dowlut Sing. 

According to the practice in India, the statement in a deed of compromise of the payment of considera- 
tion-money IS not conclusive evidence of payment. 

In estimating the value of evidence, the testimony of a person who swears positivcdy that a certain 
conversation took place is of more value than that of one who says that it did not. 

Mr. Baron Parke . — Tseir Lordships are of opinion that in this case they 
ought to^ advise Her Majesty to affirm the decree of the Zillah Court. There is 
no doubt in this case that the deed of Rufanama, which was executed between the 
parties, affords evidence as to the only fact which we have to dispose of, by our 
opinion, upon the present case, namely, whether the 21,000 rupees, which were 
stipulated as the sum to be paid down upon the executing the compromise, were 
paid or not. There is no doubt that the Rufanama, which contains a statement of 
the fact that the 21,000 rupees were paid, is evidence. It is admitted, on both 
sides, that it was not conclusive evidence, as the statement of such a fact'in a deed,, 
under the seal of the parties, would be in a Court of law in England, but it is evi- 
dence as far as it goes. 

Then^ let us see whether that evidence, which is primd facie proof of the 
payment, is or is not rebutted by all the circumstances of the caso, * 

We think that, looking at the mode in which this case has been treated by the 
Judge in the Sudder Dewanny Adawlut, who must be supposed to be well-informed 
of tlie law and the practice in India in such cases, that the statement of such a 
fact in a deed of this description is primd facie evidence, that the money that was 
therein stated to be paid was paid at the time of the respondent's cxecutino' the 
deed. But he says : — That it is an understood thing that, after documents are 
'' drawn out, money mentioned in them is paid, and therefore mention of the receipt' 
of money is made in the document.'' 

Now that being so, the inference that would be derived from the statement of 
such a fact in the deed is that the Rufanama must, primd facie^ be considered as 
evidence that there was, at the time 4hat the deed was executed, and as part of the 
same transaction, a payment of money. But that inference is completely rebutted, 
by all the evidence in the case, and by the admission of the parties, because all the 
witnesses present at the time of the transaction of the execution of the Rufanama, 
either are silent as to the fact of the payment, or they expressly depose that no 
payment took place at the time. 

The appellant himself admits in the proceedings that such was the fact, fol: 
he has stated in his answer to the plaint in the Zillah Court that the money was 
received without stating at what time — not stating that it was received at the time 
the deed was executed. In his rejoinder he makes a different statement, and says 
that the money was paid antecedently to the execution of the deed, namely, while 
the draft of the deed was being prepared. In his petition in the Sudder Court, he 
states that the money was paid at the time tliat the deeds themselves were pre- 
pared. Thus varying in his statement of the time and place of the payment of th©.^ 
money, but not stating in any of them that the money was paid at the time the 
deed was executed. 

Therefore the question now is this — The primd /ctew inference arising from ^ 
the stajiemenl in the deed being rebutted, hoiv stands the evidence with regard to 

W 
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the fact of the paympnt ? The witnesses who depose to the execution of the Rufa- 
nama state that the plaintiff, upon that occasion, admitted that he had received 
the money at an antecedent time. Now, is that fact proved 1 If that fact had 
been proved that the money had been paid at an antecedent time, not immediately 
at the time of the execution of the deed ; but whilst the deed was being prepared, 
is it probable that such a sum as that would have passed from the one to the other 
■without some receipt being given ? ^ , 

Then it is afterwards alleged by the appellant that the payment took place 
in the presence of respectable witnesses. Now those witnesses were not called in 
the Zillah Court, nor is any mention made of them in the petition of appeal. But 
in the petition of review it is stated as a fact that the plaintiff had offered to bring 
forward those respectable witnesses before whom he said the payment took place, 
and that the Judge of the Inferior Court, the Ameen had refused to receive them. 
Now Jt is impossible for their Lordships to believe that such could have been the 
case ; because it appears that the proceedings before *the Ameen are conducted 
with regularity, according to the regulations prescribed by the East India Com- 
pany. Amongst those regulations it is ordered that every document should be 
on the file of the Court ; and if there had been any petition to examine those 
witnesses, there is no doubt that there would have appeared, upon the files of the 
Zillah Court, some durkhast or petition for the examination of those witnesses. 
Therefore it is impossible that their Lordships can believe that any such applica- 
tion had been made to the Ameen. Then there is an admission by the defendant 
that there were those respectable witnesses who might have been brought forward ; 
and the circumstance of his not bringing them forward is exceedingly strong that 
no such fact took place as that there had been, antecedent to the Rufanama, the 
payment of the sum of money. 

Then, besides all this, it is insisted that there are some circumstances from 
which it is to be inferred that this payment took place, because it is said in the 
first place that, at the time when the instalments stipulated for in the deed of 
compromise were paid, no mention was made of the fact of the large sum of 
21,000 rupees not having been paid. Now that is a fact certainly which at one 
time weighed with their Lordships, and which it appeared desirable to have ex- 
plained, and explanation is given of the fact by the evidence of Ghunsam Loll. 
GUtinsam Loll is a person to whom both the Judge of the Inferior Court and the 
Judge of the Sudcler Dewanny Court give credit ; both of them have stated that 
they acted upon his evidence, and therefore they must have formed an opinion that 
his evidence was worthy of belief, and they are much more competent to form an 
opinion than we are. Then, if that evidence is believed, not only is that fact ex- 
plained sativsfactorily to our minds that no mention was made of this sum not being 
paid at the time the instalments were paid, but the evidence is also most material 
to show that no payment ever took place at all. 

With regard to the circumstance of the payment of the instalment of 4,000 
rupees, without any observation being made at the time, as insisted upon by the 
appellant, this witness says that, at the time the payment was made, the respon- 
dents, that is, the present appellants, said it was difficult to pay at once 21,000 
rupees. He states that, ‘‘at the time of the receipt of 4,000 rupees, this con- 
versation took place between them — ‘ What do you say now about the payment of 
the 21,000 rupees in cash mentioned in the document?" Respondents in answer 
said, ^ It is difficult to pay at once rupees 21,000. We shall arrange for it ; and 
when the money is paid, we shall take a receipt. Therefore it is clear that at 
that time there was meiffion made of the non-payment of the large sum of 21,000 
rupees. The Kazi, indeed, as Mr. Buffer has observed, when he is interrogated 
,, to the same conversation, says that none such took place. But in estimating 
^ value of evidence, the testimony of a person who swears^ positively that a 
conversation took place is of more value than that of one who says that it 
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did not, because the evidence of the latter may he explained bv supposing that his 
attention was not drawn to the conversation ht the time. ° 

Another circumstance which also had weight with their Lordships at one time is 
tfeo delay in the institution of the suit. That circumstance is no doubt deservino* of 
consideration. It may have been that they were 2>revented from instituting the suit 
sooner by delusive and evasive promises made from time to time. The mere circum- 
stance of the delay in the suit is a circumstance of some weight, but not of any 
great weight when we look at the oflier facts of the case. 

Their Lordships are of opinion that the burden of proof which lay upon the 
appellants, of showing the payment of the money, has not been discharged. They " 
have given some primd facie evidence of the payment, but that has been rebutted 
by the other evidence in the case, and by the consideration that, if it had been, 
true, there were witnesses who could have placed the fact beyond dispute had 
they been called. It is not likely that the payment of so large a sum, which would 
require, according to the habits of the natives of India, a considerable time to eflfecL 
could have taken place without some persons being present who could have proved 
the fact. Upon the whole their Lordships are of opinion that the judgment of 
the Sudder Court, and also the judgment of the Ameen, are perfectly right, and 
therefore that the decree ought to be affirmed with costs. 

Decree affirmed with costs. 


The 8th February 1845. 

Present : 

Lord Brougham, Vice-Chancellor Knight Bruce, Dr. Lushington, T. P. Leigh, Sir 
E. H. East, Sir A. Johnston, and Sir E. Eyan 
Beligious Ceremonies— J urisdiction. 

On Appeal from the Sudder Deiuanny Admvlut of Madras, 

Namboory Seetapaty and others, 
versus 

Kanoo Oolanoo Pullia and others. 

Queer e , — "Whether the Courts in India have any jurisdiction to determine a question involving a mere 
declaration of a right to perform religious ceremonies. 

Lord Brougham, — Before stating what the judgment of their Lordship is, 
it is necessary that I should, upon two points, guard it from the possibility of 
misconstruction. One of these points is, exceedingly important in this case, and 
with a view to the merits of cases of this description. The other is of equal 
importance with a more general view, in reference to other proceedings, and other 
cases at large. 

In the first place, their Lordships wish to guard very carefully against its 
being supposed that in what they are about to do, namely, to reverse all the three 
previous decisions, — the decisions, that is, of the Zillah Court, the Provincial 
Court, and the Sudder Adawlut Court, — they give any opinion whatever upon the 
question, whether those Courts had a right to proceed, or had jurisdiction to 
proceed to the determination of the question as a matter of law merely. Whatever 
the inclination of their Lordships’ opinion may he, that not having been the 
subject of argument, of discussion, or of decision below, they do not consider that 
upon that poict they are entitled, or that they are called upon, to give any 
judgment, and they gladly withdraw from it. 

The other point is with respect to the operation of that most beneficial 
Begulation in Section 3 (to which I would add Section 4, for that is even stronger 
and clearer than the third, showing distinctly that it is not directory, but manda- 
tory and imperative) of the 10th Chapter of Regulation XV of the year 181 G. 
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Holding the Reguli^tiou in tbot Chapter, generally speaking, but especially that 
part oi it with which we are move particularly dealing here, to be a most 
wholesome and most beneficial Regulation, requiring to be most jealously guarded, 
and most carefully kept in view, and if possible, extended, as I hope it may h«, 
to the other Presidencies (but that is my own private opinion merely), it would 
be highly inexpedient that any doubt should exist of the determination of their 
Lordships on all occasions henceforth, as on a^ occasions hitherto (and I allude 
particularly to a judgment which was pronounced last June by my Right Hon'ble 
Colleague near me, Dr. Luslungton), to abide by and support that beneficial 
Regulation. Nothing, thei’efore, to be done to-day is to be taken as in any way 
impeacluug or as doing otherwise tlian showing forth and testifying the high 
respect far that Regulation which their Lordships continue to feel. 

Having made these preliminary observations, 1 have only further to state 
the opinion of their Lordships, in which we all agree, and in which we have the 
concurrence of the able and learned persons who are the assessors of their Lord-^ 
ships in these Indian cases, that their Lordships think fit to determine that the 
plaintiffs not having, in their opinion, alleged any case of injury done to them by 
the defendants, upon which they were entitled to go into evidence, and not having, 
therefore, established any case for damages in their suit against the defendants, no 
question remained but one of a mere declaration of a right to perform certain 
religious ceremonies ; that if the Courts below had jurisdiction to proceed to the 
determination of that question in this suit, upon which their Lordships guard 
themselves in their judgment, as well as in the prefatory observations which I have 
made, against giving any opinion, the plaintiffs have not produced sufficient 
eviJeuce to establisli such a right ; that, under these circumstances, all the decrees, 
therefore, ought to he reversed, and the plaint to be dismissed (the reversal by the 
Sudcler Court amounts in (act to a dismissal of the plaint, hut it is not as it ought 
to bo — a dismissal without costs), and that this decision should be without prejudice 
to the existence or the non-existence of .the right claimed by the appellants in any 
other suit in which such a question may be properly raised. 

It is fit that I should add, in order to prevent all mistakes, and all applications 
to us heucefortli on tho subject, that the result of the decision of their Lordships 
clearly is, that all the costs of each party must be boime by that party himself, both 
in the Zillah and Provincial Courts, the Sudder Court, and here. We do not deny 
that there is a right to give costs in the way in which the Sudder Court gave them, 
blit we do not think that this was a case for it. There is, also, no doubt a right 
hero to give costs to the party supporting the decree, but it is very rarely done. 


The 14th June 1845. 

Present : 

Lord President Wharucliffe, Lord Brougham, Vice Chancellor Knight Bruce, Dr. 
Lushington, Sir E. H. East, Sir A Johnston, and Sir E. Ryan. 
Punchayet— Boundary— Evidence— Practice (of Privy Council), 

On Appeal from the Sudder Dewanny Adaiolut of Bombay. 

The Mokuddims of Mouza Kunkunwady, in Pergunua Jumeundi (the original 

Plaintiffs), 

versus 

The Enamdar Brahmins of Mou^a Soorpal, alias Moorgnoor, in Pergunna Gotta 

(the original Defendants.) 

TLe practice of the Rrivy Council has been never to favor objections merely of form. 

agreement between the parties to abide by the determination of a piincliuyet fixing the line of 
and the determination of the punchayct, were held to be not conclusive evidence so as to bar 
ftom showing the detcraiination of the pimchayet to be ine<iuitable, 

V , 
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ViG^-Okiuicellov Knight Bruce , — Their Lordships have fek; and even 'vvith the 
aid of the information communicated this morning by the appellants’ Counsel, still 
fell some difficulty in following some parts of the proceedings below. With regard, 
however, to the objections merely of form taken here on the part of the appellants, 
after considering them, and especially giving due weight to Mr. Buller’s observa- 
tions upon the reference made by the Sudder Judge to Chapter 2 Section S4 of Regu- 
lation XVll of 1827, and upon the ^,fourth and fifth Sections of Regulation VI 
of 1830, their Lordships, though not thinking those objections unreasonably taken 
or without colour, do not feel disposed to accede to them. 

The tendency of the Judicial Committee since its institution, and of the Privy 
Council before, has been not to give way unnecessarily to objections of that nature. 
And in the present instance, the nature of the jurisdiction whence the appeal comes, 
the nature of the proceedings themselves, and the course -pursued by the appellants 
below, render it right, in their Lordships’ judgment, to deal with the matter before 
them upon its substance and its merits. And the case so viewed has mainly two 
questions : First, ought the Court below to have treated the decision of the puncha- 
yet as coiTect and binding ? Secondly, if not, have the Collector, or Sub-Collector, 
and the Court of Sudder, adopted the right line of boundary ? 

Upon the first question j the appellant have conceded that the decision of the 
puuchayet is, by the Bombay Regulations of 1827, prevented from having the force 
of a juJicial sentence or judicial determination, or of a regular award in a techni- 
cal sense ; while the respondents, on their side, have not denied that it is receiva- 
ble in evidence, and to be considered as part of the materials in the cause. But 
its conclusiveness, denied by them, is asser^ted by the appellants, who insist that , 
there was a binding agreement between the parties to abide by the punchayet’s 
opinion and determination, which the appellants say ought to be upheld. Their 
Lordships, however, are of opinion that, if there was in effect an agreement to 
abide by the punchayet’s opinion and determination, and if the opinion was 
expressed, and the determination made by those who, it was agreed, should do ^so 
(a point not necessary to be decided), it was, nevertheless, and is the right of the 
respondents to contend that the agTeement and determination do not necessarily 
bind, and to bring forward all the circumstances of the case, for the purpose of show- 
ing it to be inequitable that they should bind. In a word, to resist the appellants* 
demand so far as it rests on what the punchayet did, on grounds analogous to some 
of those on which the specific performance of an agreement may be resisted in 
English Courts of Equity. What may he the rule in the case of an effectual refer- 
ence to arbitration, and an award, properly so considered, their Lordships do not 
think it necessary to say, for, in their judgment, having regard to the Bombay Regu- 
lations of 1827, and the undoubted facts of the case, an effectual reference to arbi- 
tration, and an award, properly to be so considered, did not exist in the present 
instance ; though, if there had been an award, their Lordships are not s^tisfi^ed that 
grounds do not appear upon which it is invalid, or might have be^n set aside. 
Viewed as a matter of agreement, it is them. Lordships’ opinion, from the circum- 
stances of the ease, and the whole course of proceedii^, that reliance cannot be 
placed On what the punchayet have done, and that it would be unjust to enforce 
their decision against the respondents. 

With regard to the true line of boundary, their Lordships think that- there is 
sufficient evidence to show that fixed by the punchayet not to be the true line — 
a conclusion which they do not solely form from the circumstance that it did not 
accord with the case alleged on eilher side. That the line fixed by the judgments 
against which the appellants have appealed is the true line, does not, in their 
Lordships’ view, clearly appear ; but the evidence does not prove any other line, or 
make any other line more probable. Assuredly the appellants have not established 
that either of these judgments is substantially wrong, and as Mr. Shaw appears to 
^ have examined the surface of the disputed land himself, and to have bestowed care 
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and attention iipotvihe subject, and it does not seem likely that any further 
investigation can materially advance the cause of truth or justice, their Lordships 
on the whole consider the right course to be to dismiss the appeal without costs. 
Appeal dismissed without costs. 


The 3rd December 1846. 

Present : * 

Lord Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, Sir E. H. East, 

and Sir E. Ryan. 

Agreement— Compromiso— Costs— Practiee— Appeal— Forma pauperis. 

On Ai^inal from the Sudder Detvanny Adawlut of BengaL 
Munni Ram Awasty, 
versus 

Sheo Churn Awasty. 

■Where, diirhif? the pcncloncy of a suit, the plaintiff, in consideration of nipoos 2,000, executed contem- 
poraneously a/ariffh^/enUi or roliiKiuishment of the claim made by him m the suit, and an ihrarmma or eii" 
gagemont to deliver in a razeonama or deed acknowledging himself to be satisfied, — Held that the fariyh^ 
Icutti and t'uzeenama amounted to a decided agreement for the settlement of the action ; and that, although 
the idaiiitiff sued as a pauper, yet, as it was (questionable whether he should have been allowed to sue as a 
pauper, and as he had failed to perform Ids duly according to his engagement in entenng up a razeonama^ he 
was liable to pay the consideration-money of the costs incurred in consequence of his unsuccessful and ap- 
parently most unjust litigation in reference to his claim which he had instituted and earned on for the pur- 
pose of freeing himself from the obligation which he entered into by \\\\^ fatigh-huUi, 

Qiiccre. — Whether the leave given by the Courts in India to a party to sue in forma pimperU^ would en- 
able him to prosecute the appeal to the Privy Council without obtaining the leave of tho Vrivy Council. 

Lord Langdale , — This is an appeal from the Court of the Sudder Dewanny 
Adawlut, in a suit in whicli the appellant was the plaintiff, originally in the Provin- 
cial Court of Patna. He alleged himself to be one of a numerous family, which 
had not been divided or in any way separated. He claimed to be entitled to a cer- 
tain share of what ho stated to be the common and undivided property of the 
family. The plaint was filed so long ago as the month of January in the year 1815, 
and the answer put in by the defendants then, the respondents now, to that action, 
contained a denial of the plaintiff’s right ; a replication and rejoinder were filed, the 
parties proceeded to the examination of some witnesses, and there were, I think, 
two examined on the part of the plaintiff, and one witness examined on the part 
of the defendant. There had been directions given for the production of some 
documents, which, however, were not produced, in consequence of their having 
been, as was alleged, lost or destroyed by fire. 

It was in that state of things that a proposal for a compromise seems to have 
been made. It does not distinctly appear from whence that first proceeded, nor 
is it in any degree material. It came to a conclusion in the month of April 1819, 
It does not appear to have been entered into witli any haste or precipitation ; ou 
the contrary, sufficient time was taken for deliberation, the time which was askqd 
for, for the plaintiff himself, in order that he might choose what he considered a- 
lucky day for the completion of this assignment to him ; hut on the 2Gth of April 
he signed two documents, one of which is called a farigh-kuUi, and the other an 
ilcrar-nama. In the farigh^kutti, after the introductions which do not appear to 
be material to be stated at length, he says : — I have, therefore, with my own 
free will and consent, settled this action among ourselves. By the terms of this 
“settlement the sum , of 2,000 rupees account, mine and my brother Doorga 
Awasty’s eighth share, after deducting Sungun Lai’s debts,'’ and so on, “ is due to 
“ me and to my brother by the defendants aforesaid, which, that is, the sum 
^‘of 2,000 sicca rupees in question, I have taken from the defendant aforesaid, and 
have received, and have appropriated and applied it to mine and my brother’s 
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uses, and have relinquished and withdrawn the residue of my 45 laim in the above- 
mentioned case, property, dwelling-houses, orchards, and villages. Now, neither I 
nor my brother, nor our successors, have or shall have any right, title, claim in, or 
litigation for, the property, articles,. cash, dwelHng-houses, orchards, estates, or vil- 
*4ages aforesaid, the possessions and occupancies of the father of the defendants 
and their own. And neither the defendants aforesaid, nor their successors, have 
or shall have any right, title, claim, in, or litigation for, the property, articles, 
dwelling-houses, dues, or orchards, &c., appertaining to the town of Futtoohabad, 
Ziliah Cawnpore, the possessions and occupancies of myself, of my brother, 
and of my uncles. The costs of the Court are agreed to be at the »esponsibility 
of the defendants.” On the same day he executed the other instrument, called an 
ihrar-nama, and there he stated : — Whereas I entered an action as a pauper in 
the Patna Provincial Court for the division of and entry into the property and 
estates belonging to the house at the town of Shahabad, alias Sahebgunge, Ziliah 
Behar, against Muddun Mohun Awasty and Sheo Churn Awasty, and after the 
death of Muddun Mohun Awasty, against Mussamut Neeut Kooer, widow of the 
said deceased, the guardian of Chintamun Awasty and Balgovind, minor sons of 
the said deceased ; now I, of my free will and consent, have taken rupees 2,000 as 
my eighth share in the dues and price of goods sold at the time the deceased 
Sungun Lai Awasty 's business was carried on,” and so on ; "‘and the sum of 
rupees 1,000 has been fixed by the defendants as the share of the widow of my 
brother Bheo Ram Awasty deceased (who lives with me, and is without issue) out 
of the amount collected, account the dues, and price of the goods sold aforesaid 
I therefore engage and give in writing that I will deliver in a razee-nama in my 
action, conformably to the above condition, to the Provincial Court, and will get 
a deed of farigk-kutti executed to the defendants by the widow of my brother 
“ Sheo Ram, deceavsed, within two months, and deliver the same to them ; at which 
time I will receive the sum aforesaid ; and until I shall have got the said farigh- 
kwtti by the said Mussamut abovementioned, the rupees 1,000 in question 

shall remain in deposit with the said defendants.” 

Now, taking those two instruments (which were contemporaneous) together, 
they amount to a decided agreement for tbe settlement of this action. By that 
agreement rupees 2,000 were to be paid to the plaintiff in that case, and he signed 
a receipt upon it — I have received rupees 2,000 but the same instrument says, I 
engage in writing that I will deliver in a razee-namar Now two things seem to 
be understood by this instrument : one is a relinquishment of the claim made in 
the suit, and the other is an engagement to deliver in a razQe-nama, and this was 
in consideration of rupees 2,000. The rupees 2,000 were forthcoming from that 
moment, but at the time that this farigh-katti was executed, there was something else 
to be done, for both these instruments were instruments executed out of Court ; they 
were not instruments to be delivered to the Kazi to put an end to the cause, and 
therefore! t is stipulated that, in addition to the former instruments, the plaintiff 
shall give a razee-nama expressing his satisfaction on record. I believe I am 
correct in stating that, for I find in the Index which is given to us, that a 
nama is stated to be deed given by a complainant or prosecutor acknowledging 
himself to be satisfied ; ” and while that was pending, which it was necessary to do 
in order to complete the business, it would not have been prudent to give the rupees 
.2, *000, nor would it have been prudent to give security for the payment of the rupees 
2,000. That which was done, and which was a natural course of proceeding was 
this : The rupees 2,000 were not to be paid over, because the razee-nama had not 
been delivered, but the plaintiff was not to be left without some security, and there- 
fore he had delivered to him a sort of note ot bond for the execution of these 
instruments, leaving the razee-nama to be delivered on the part of the plaintiff. 

Upon this matters appear to have ended, and thus it remained down to this 
time, when the dispute arose, because, immediately after this, this being in April 
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it appears that bef(Ke the month of August a dispute had arisen, and this was th<^ 
matter in dispute^ that the rmee-nama had not been delivered, and that was made 
a subject of litigation. The plaintiff said that he was in no respect bound by tlm 
instrument, that it had been obtained by fraud, and he alleged some circumstances 
from which fraud was to be infdtred. One of these circumstances was that it h5.d 
not been properly sealed by the Kazi ; there w^ere several other things more parti- 
cularly mentioned — one of them to which the greatest weight seems to have been 
attached is, that contemporary with these instruments of agreement, there had been 
another agreement entered into between these parties, that notwithstanding the 
statement o^a specific sum of 2,000 rupees three times over mentioned in the f aright 
Imtti given by the plaintiff, and also in the ikrar-nama, it was not intended that 
he should be bound by the sum of 2,000 rupees, but it was intended, notwithstand- 
ing that, that there should be an account taken of what might be due to him upon 
the footing of his original claim, and this was alleged by him in the Court below as 
the reason why he should not be bound by the ikrar-navia. 

Now I have endeavoured to attend to this matter with all the care I could, and 
to what has been stated by the learned Counsel, and I have looked through all the 
pa23ers myself, and I cannot find the slightest trace of any evidence to show that 
there ever was any such an agreement. They cross-examined the witnesses 
who were examined for the plaintiff, and they wholly denied it ; however, so 
much credit was obtained for this statement, that it produced a great deal of litiga- 
tion, and the plaintiff even obtained a decision that this instrument was not to bo 
considered sufficient to stop the proceedings. It appears to me that that decision 
certainly is of a very extraordinary nature. I should not have adverted to it £tt all, 
if the Counsel for the appellant had not done so, and with great propriety on their 
part, ^ because they wish to avail themselves of everything they can. They say, Here 
we have the judgment of Mr. Fleming in our favour upon his point; he did not 
consider at this time that thk faHgh-kutti was binding.” 

Now what are the reasons which he gives ? He refers to the former proceed- 
ings and to the examination of the witnesses who had been examined, and then he 
sayvS this : — As the plaintiff adduces a variety of objections to the farigh-kutti 
above-mentioned, which have been entered at length in the proceeding of the 4th 
of August 1819.” The plaintiff adduces — there is not a word about this having 
been proved — ‘‘and as, exclusive of that consideration,” that is, the consideration 
of the plaintiff adducing them, “ the plaintiff has not taken the amount stated in 
aforesaid,” not in the least stating the reason why he did not take it, 
or considering whether it might or might not have been his own fault that he had not 
got it, ‘^nor delivered in a razee-Tiama and sufinamcAn the usual form he had 
not done that which he had not covenanted to do, “ the decision of this suit on a 
farigli'kutti of that nature not carried into execution is deemed exceptionable.” 
It amounts to this, because the plaintiff does not like it, therefore he shall not be 
bound to do it — he has entered into an engagement which he does not like to per- 
form, and therefore he is not bound to perform it. I cannot see that there is 
much weight to be attached to a decision founded upon such reasons as those. 

However, the matter went forward in consequence of this decision, and there 
were proceedings afterwards before Mr. John Sandford, in which the plaintiff's 
claim was dismissed, and he was ordered to pay the whole costs of the suit. Then 
afterwards there were other proceedings before Mr. Courtney Smith, who seemed to, 
form a more favorable opinion of the validity of the instrument for the reasons 
which have been, presented here. And then it went before Mr. Haringtoh, and then < 
it came before Mr. Sealy ; and it strikes me as a conclusive fact in this case that 
; Mr^ Harington, after having examined all the evidence in the case, thought thai^ 
f, ; t}ip defendant had not made out any case independent of the farigh-hutPL It 
-nf<ff/for us to consider that, because we think the case is concluded by tho farif/h- 
' without referring to the evidence of Blioop Sing, which with great iugtniuiipy 
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is sliowu to be erroneous ; but looking' merely to the others^nd considering the 
evidence, with the inferences which are necessarily to be drawn from it, though 
not distinctly expressed, it appears that, after the execution of the farigk-Iaitti, 
the next step to be taken ought to have been taken by the plaintiff— that he ought 
to have given in a razee-nama, and upon giving in a razee-namaAm performance of 
his own contract, there is not the slightest suggestion that he might not have had 
his money from the first moment— it was there ready for him, there was an act to 
be done to entitle himself to it, and that act he never did, and he cannot avail 
himself of his own conduct to dispute the right of proceeding in this case. It 
therefore appeared to their Lordships, on consideration of this matter, that, so far 
as relates to the dismissal of this plaint, the decree was perfectly correct. 

There arises a question as to the costs. The farigh-kiitti contains the clause 
which has been so often referred to — “ The costs of the Court are agreed to be at 
the responsibility of the defendant/'' If, therefore, the plaintiff had performed his 
duty according to his engagement in entering up a razee-nttma, and had then re- 
ceived the 2,000 rupees, he would have received those 2,000 rupees quite free from 
any charge of costs. The defendants would have had to pay the costs of the 
Court at least. I will not say whether they might have meant more than the costs 
of the Court. But does it follow that t^ie defendants are to be responsible for all 
the costs which afterwards arose in consequence of the unsuccessful and apparently 
most unjust litigation in reference to his claim which the plaintiff instituted and 
carried on for the purpose of freeing himself from the obligation which be had 
entered into by this farigh-kutti ? There seems to be no reason at all for that 
except this, that he was suing as a pauper, and therefore ought not to be subject to 
any costs. He was indeed suing as a pauper. But it cannot fail to strike us as 
subject to some question, looking to these proceedings, that he was allowed to sue 
in foTVidpcmperis. It appears by that he had some property. 

It appears further, that that property had been made subject to attachment, and 
actually laid hold of and seized'; there was real property, and there was property 
in deposit, property which was attached after the decree was pronounced, -which 
was to this effect : — A conclusive order and decree is passed, that the fysala of 
the Patna Provincial Court, dated 2Gth April 1821, be modified in the following 
'^manner: — That the appellant s rclajm to the amount of 2,000 rupees admitted 
by the respondents be awarded ; that the residue of the appellant’s claim, wloich 
‘‘has not been proved, be dismissed and rejected ; that costs proportionate to the 
“ 2,000 rupees aforesaid be payable by the respondents, and the remaining costs of 
“the parties’ account,^ the residue of the appellant’s claim, be entered afthe ap- 
“ pellant’s responsibility ; that for the present, in consequence of the appellant’s 
“ pauperism, out of the fees on the respondents’ part which are deposited in the 
“ treasury of this Court, half be paid to the vakeels, and the other half on the 
“ respondents furnishing the receipt be re-paid to them ; and that, in the event 
“ of the appellant’s property being found, the whole of the co^s be paid 
“ therefrom.” 

This is not a personal order for*lbe payment of costs but the costs which the 
appellant was to pay are the costs which he has to pay out of his property, if -his 
property is found : nor any personal claim is made against him under this decree ^ 
and with respect to costs, the question arose about costs afterwards. 

There was a petition presented in January 1826, in which there was an alle- 
“ gation to this effect : — “ Although the appellant has declared himself a pauper, he 
“ is not a pauper in. fact, and notwithstanding he possesses thousands of rupees, 

“ worth of property in dwelling-houses and houses, and has in deposit 4,000 rupees 
“ with Tara Chund and Uma Ram, ho has perjured himself ; accordingly, after the 
“ Provincial Court's decision, in conformity to a durkhast of the vakeels on our 
“ part, the dwelling-'houses, houses, orchards, and ponds, the acquisitions and occu- 
“ pancies of the appellant, situated in the town of Futtoohabad,” that is, the 

X 
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plaintiff’s resideccej^ ''Zillah Cawnpore, were attached tbrougli the Judge of the 
** said xiilah, and are under attachment to this day.” 

Then they presented a subsequent petition, in which they state : — That, as the 
“ 2,000 rupees deposited by the appellant in the house of Rahman Sahoo, mahajun, 
“situated in the* town of Sahebgunge, Zillah Behar, is forthcoming, and the teep 
“ thereof filed in the misl of the case and comformably to the fysala of this Court, 
“ the said sum has been decreed to the appellant. Under this circumstance we are 
“ hopeful that an order be passed for the balance of our fees to be paid us out of 
“ the said sum in deposit,” The plaintiff is proved there to have 2,000 rupees ; and 
it is shown that he has other property, because there has been an attachment 
issued ; and besides, there is an allegation of 4,000 rupees in deposit. The order 
which is made upon that is only material for the purpose of showing that in this case 
there was no attempt to make him personally liable to the payment of the costs, 
but only out of his property. The order is that the said Judge is to be careful to 
issue the decree of this Court, and obtain payment of the sum of 2,000 rupees 
entered in the teep aforesaid, and from Ram Pershad, mahajun. Moreover, conform- 
ably to the respondents’ statement, if any other property belonging to the appel- 
lant in the town of Futtoohabad may have been attached or may now be obtained 
by the respondents pointing it out, the same be sold by public sale, and therefrom 
paying the respondent the sum of rupees 3*94-1-1 8-3, costs of this Court, and also 
the costs of the Provincial Court. 

Now that sum of 394 rupees is the sum which appears at the bottom of page 
97 as coming for costs after the defendant’s former amount has been paid by the 
arrangement pursuant to tlie decree which is appealed from. Whether it was intend-^ 
ed to include the 2,000 rupees, the property in question, amongst the property 
out of which the 394 rupees were to be paid, does not seem at all to be material for 
the result at which their Lordships think they ought to arrive in this case. The 
costs which are ordered to be paid after this litigation are costs to be paid out of 
the property ; therefore we think there is no inconsistency in doing that in this 
particular case. Their Lordships, therefore, will report to Her Majesty that, in 
their opinion, this appeal must be dismissed. 

There is one observation now arising upon which their Lordships are ready to 
hear any information which can be given to them by the Counsel. Leave was 
granted to appeal in formd pauperis. 

Lord Brougham, — By the order of the 9th of May 1827, page 161. 

Lord Langdale. — It seems that the appellant being ordered to find security, 
ha did find security to the amount of 5,000 rupees. 

Lord Brougham. — “ To the satisfaction of the Court.” ’ 

Lord Langdale, — Yes. It does not appear that there has been any order in 
this country authorizing him to sue in formd pauperis. The question, is whether 
that makes any difference. If the learned Counsel desire to address themselves to 
the Court upon that subject, they are at liberty to do so. 

Lord Brougham. — Particularly as regards the fees here. He is by the order 
of the Court below allowed to sue in formd pauperis, assuming that order to 
stand, which the order of the 9th of May does, provided he has fulfilled all the 
conditions imposed upon him, he was permitted to appeal to England, and we want 
to bear this matter argued, or at least spoken to, whether or not there ought not to 
have been an order of this Court to enable him to appeal here in formd pauperis. 
The order below was necessary to enable him to commence the proceedings pre- 
paratory tq the appeal, such as the heavy expenses of obtaining the transcript ; but 
the question is whether there ought not to have been also an order of this Court, 
because we are the Court in which be is appealing, and in which he is prosecuting 
his appeal now. ^ In general, when there is an order in, a case for a persqp. tq be 
entitled to sue in formd pauperiSj^ of course the order is made in the Court in 
. |rbicb he sues, iLn order allowing a man to sue in the Court of Chancery, before 
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the Master of the Rolls/ or before any* Vice-Chancellor formd panpeods^ 
would enable him to sue in formd pauperis^ upon appeal, motion, or petition, be^ 
fore the^ Lord Chancellor, because that is all one Court in fact, and is a re- 
hearing in fact ; it is not an appeal, properly speaking ; hut it would not enable 
him to appeal to the House of ^ Lords ; he must have a distinct order there. 
What do you say to that ? It is clear that the respondents, if we give the costs 
of this appeal, which it is probable wp shall, will be entitled to the costs out of the 
property secured by deposit ; but first, ought there not to have been an order made 
here permitting the appellant to prosecute the appeal here in formd pauperis, 
^whereas you have only an order below 1 You may consider this, and speak to it 
another day, It is a case which has not hitherto occurred, and we must enquire 
into the practice. 

Mr. Moore. — WiU your Lordships give us till to-morrow ? 

Lord Brougham.— Kny day, to-morrow or Saturday. Saturday, we will say, 
but we want to avoid giving the parties the expense of another attendance if you 
are ready now. It is very hard that we should put them to the expenfe, for it is 
ourselves who want the information. 

Lord Brougham. — Do you recollect whether we have ever had any cases of 
the kind before this Court ? 

Mr. Jackson, — I think so. I think there have been cases before. 

Mr. Moore, — Your Lordships have had cases here where you have allowed the 
parties to sue in formd pauperis. 

Lord Brougham. — ^I am quite aware of that. The question is whether it would 
be necessary that '^e should allow them to do so ; and, if that excuses theih, 
notwithstanding the clear liability of the party to costs, from the responsibility of 
paying such costs if we decree them, whether it also saves them from the fees. 
I)r. Lushington's impression is that in the Consistorial Courts leave to sue in 
formd paupe'i'is enures as to the Court of Appeal ; for instance, as to the. ^ourt 
of Delegates,^ and consequently to this Court, which perhaps is in the shoes of the 
Court of Delegates. 

Mr, Moore. — There is* a case from Jersey, I think, my Lord. 

Lord Brougham. — It is possible that, consistently with Dr. Lushington’s im- 
pression, the party may not have been a pauper in the Court below, but may.^ have 
become a pauper subsequently. 

Dr. Lushington. — That I have known certainly to occur. 

Lord Brougham. — ^That would reconcile Mr. Moore's recollection and j^ours, . 
probably. 

Dr. Lushington. — My impression is that there have been several cases come 
up in which a party has been admitted to sue as a pauper in the Court below, 
and has continued to do so without anything being said or done, 

Mr. Buller. — I think I shall be able to find some cases of that kind. 

Mr. Jackson, — In Mr. Macqueen's Practice of the House of Lords, he says 
that the parties having been allowed to proceed in formd pauperis in the Court 
below is a circumstance which would weigh in favor of his claim so to proceed in 
the Court below. 

Lord Brougham. — I am perfectly certain that, in the House of Lords, he 
sues in formd pauperis upon petition ; but his having been allowed to sue m 
formd pauperis in the Court below would be a strong argument in favor of the 
Court still allowing him to do so ; but that shows that it is discretionary. 

Mr. Jacicson. — Exactly so. 

Lord Brougham, — There is no doubt about the House of Lords ; but Di\ 
Lushington's recollection would appear to be inconsistent with such orders being 
made here, unless it be explained and reconciled by the consideration I threw out 
that he might have been no pauper in the Court below, and might have became 
ni pauper here, which would require an order ; but Dr.- Lushington may be quite 
correct in his recollection of the general practice. 
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Mr, Buller. — ^is case, your Lordships will recollect, comes on under an order of 
your Lordships, under an order in Council under the Act. 

Lord Brougham — I am aware of that. We do not think that varies it : we 
do not like to put the parties to expense ; but the first day after to-morrow — we 
shall search for precedents in the meantime, and the first day after to-morrow, Mr. 
Moore is always here on the other side ; and if either you or Mr. J ackson happen 
to he here again, we wdll speak to you on the^matter. It is to be understood that 
the parties are not to be put to expense. It would be a bard thing upon the parties. 
It is for our own information. 

Ilr. Buller. — It will not be in the paper. 

Lord Brougham. — No, we shall take it when we see you are ready. 

jSfoTE . — The subject of costs roas on the folloiving day again mentioned. 
Their Lordships then reported to Her Majesty their opinion that the appeal 
shoidd be dismissed with costs ; and the usual order in Council to that effect 
^vas subsequently iss%ied dated l^th December ISIjG. 


The 19th February 1S47, 

Present : 

' Lord Brougham, Lord Langdale, Dr. Lushington, T, P, Leigh, Sir E. H. East, 

and Sir E. Ryan. 

Hindoo Law—Will— Vested, interest— Division— Widow— Undivided property. 

On Aqip^ealfrom the Siidder Dewanny Adawlutfor the N. W. Provinces. 

Eewun Persad, 
versus 

Mussamut Radha Beeby. 

A Hindoo testator, after tlie death, of his widow, gave a moiety of his property to Ms brother and 
on Ms doatli to A’ s two sons and G. A died in the life-time of the testator's widow, and a complete division 
of all ..dhv property which was held in co-parcenary was agreed upon between B and G. B Mso died in the 
life-time of the testator's widow, and on the death of the testator’s widow, Fa widow claimed Ms share. 

Held that B and C took A*s moiety under the will as tenants in common, and that each of them had 
a vested interest in a one-fonrth share though the actual enjoyment was postponed until the death of the 
widow and that the claim of JB's widow was not barred by the doctrine of Hindoo Ijaw that a widow suc- 
oeedlng as heir to her husband cannot recover property not in the possession of her husband,’ which doctrine 
was held to he inapplicable to the case of property in which the husbatid had a vested interest under a will 
or deed though the actual enjoyment thereof was postponed dui'iug the life-time of another. 

According to the Hindoo Law, a widow cannot claim an undivided property. 

Judge of the* Admiralty Court — Fob the purpose of shewing distinctly 
what are the questions of law and matters of fact in dispute in this siippeal, it will 
be expedient to state, in the first instance, the circumstances respecting which there 
is no dispute. 

Fakir Ghund died in the year 1814, and for the present we will call him the 
testator in this cause. He, in March I 8 I 4 executed an instrument intended to 
regulate the disposition of his property after his death. That instrument is set 
, out at length at page 44 of the Appendix. 

Fakir Ghund, the testator, was one of three brothers ; his elder brother was 
Bhowany Persad, who is stated to have divided from his family, which was originally 
an undivided Hindoo family ; he left two sons, Dial Das and Goonee Lai The 
date of the death of Bhowany Persad is not stated, hut it was before the month 
of March 1814. Beekhary Das was the youngest brother, and he died in 1817; 
' he had three sons, the eldest, Koonj Behary, died in 1825, leaving a widow, Radha 
'j Bfeeby, the rppondentin this appeal, but.no male issue; Mudun Mohun, the 
sdppfidspn, died in 1829, and he left a son, Rewun Persad, who is the present appel- 
' the ^ third son died young, and there, is no interest derived through him 

coheevned' in this litigation. 
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Tlie property iia dispute was the property of Fakir Chun^ and all the parties 
agree tliat the instrument which he executed in March . 1814, in triplicate, is a valid 
and operative instrument, and to be carried into effect To that instrument were 
appended the signatures of his brother, Beekhary Das, and his nephews, Dial Das 
and Goonee Lai, the sons of the elder brother, Bhowany Persad, and the signatoes 
of his nephews, Koonj Behaiy and Mudun Mohun, the sons of Beekhary Das. 

Pursuant to the terms of that instrument, on the death of Fakir Chund, in 
1814, his widow, Mehtaboo, succeeded to the possession and enjoyment of his pro- 
perty. She died in 1833, and then a litigation arose as to who were entitled, and 
in what shares, to take the property of the testator, subject to certain bequests in 
the instrument before mentioned. 

It is not necessary to state the details of this litigation. In the result, Dial 
Das took, under the decree of the Court, one moiety, and Rewun Persad wa>s put 
into possession of the other moiety, but not so as to preclude any claim which 
Eadha Beeby, the widow of Koonj Behary, might have to a share thereof. 

Accordingly, she commenced a suit to recover a fourth share of the estate left 
by Fakir Chund, and for that purpose filed her plaint on the Lst of June 1835, in 
the Zillah Court of Mirzapore. Dial Das compromised with the plaintiff, the present 
respondent, and Eewun Persad in effect became the only defendant, and is now the 
appellant. In short, the only question now to be determined is, whether the 
respondent, the widow Eadha Beeby, as heir to her husband Koonj Behary, is 
entitled to recover from the appellant, Eewun Persad, one-half of the moiety of 
the. estate of Fakir Chund^ which Eewun Persad is now in possession of. 

After various proceedings, which it does not appear necessary to discuss, on the 
‘29th of November 1837, the Judge of the Zillah Court, Mr. Thomas, pronounced a 
decree against the plaintiff, the present respondent From this decree the then 
plaintiff and now respondent appealed to the Court of Sudder Dewanny Adawlut at 
Allahabad, and on the 14th of March 1838, the Judges of that Court, Mr. Turnbull 
^nd Mr. Monckton, reversed the decree of the Zillah Judge, and remitted the case 
back to be re-tried, being of opinion that the questions to be decided had not been 
properly investigated. 

Accordingly, the Zillah Court again entered upon the consideration of the case, 
and, amongst other things directed to be done by the decree of the Sudder Adawlut, 
obtained the bewusta of the pundit of the Zillah Court of Allahabad. The decree was 
pronounced by the Sudder Ameen, a native Judge, on the 14tb September 1838, 
and he dismissed the suit of the defendant, the present respondent, with costs. 

An appeal against the decree was presented to the Court of the Sudder Adawlut at 
Allahabad, and both agreed upon a joint case to be submitted for the bewusta of 
the Pundit of the . Sudder Court, each party stating the facts upon which they 
differed separately. By order of the Court, the opinion of the Pundit of the Sudder 
Adawlut Court at Calcutta was subsequently obtained. 

Mr. Monckton, one of the Judges of the Appellate Court, on the 8th of April! 839, 
pronounced his opinion in favour of the respondent, and that the decree of the 
Zillah Court ought to be reversed. The papers in the cause having been submitted 
to the consideration of Mr. Taylor, another Judge in the same Court, his opinion 
agreed with that of Mr. Monckton, and accordingly, on the 29th April 1839, a 
decree was pronounced reversing the decree of the Zillah Court dated the 14th of 
September 1838, in effect declaring that the respondent was entitled to recover 
one-fourth of tlie estate left by Fakir Chund ; that the present appellant should 
pay to her as much as he had received beyond a fourth share of the said estate, and 
that Iji^l Das should, if there was any deficiency, make good the same. 

From this decree Eewun Persad has appealed to her Majesty in Council, and 
the question is whether he ought, according to the law prevailing as to Hindoo 
families in the district where the parties lived, to refund to the respondent so 
much of the estate of Fakir Chund as exceeds, one-fourth thereof. 
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n ^rtain facts not in contest in this cause. All parties agree that the 

will or deed of Fakir Chund, whichever it may be called, is an operative in.stru- 
ment; that one moiety of his estate, on the death of his widow Mehtaboo, became 
the pioperty of the family of Bhowany Persad, and that one-fourth of the property 
belongstothe appellant, Re wun Persad, through his father, Mudun Alohuii, who died 
before Mehtaboo, in 18^9. Neither is it denied that the remaining fourS 
became pai-t of the estate of of Koonj Behary, who died in 1825, in the same manner 
as the one-fourth became part of the propert^r of Mudun Mohun, assuming it to 
have vested in either during their lives. ® 

adnntted that, according to the Hindoo Law of Succession, Radha 
Beeby, the respondent, became heir to the divided estate of Room Behary, he 
having died without male issue. n® 

k*" respondent, being entitled to the estate generally of Kooni 

Behaiy, she is entitled to this one-fourth of the property of Fakir Chund, if it il 
bec^e apart of the estate of Koonj Behary, unleL by Hindoo Law there is sle 
propSt^ particular facts creating it or from the nature of the 

Stce'pS' 

That Koonj Behary and Mudun Mohun were two undivided brothers 
and that this share of Fakir Chund’s estate was undivided ; hat by L 
law, therefore, the widow cannot claim it, though she be heir. ^ 

of KwniSa'i^^^Lt’'r^lf *1"'® property never wa,s in possession 

I . J i ^ ’ hat, by the Hindoo Law, the widow, though his heir cannot 

to claKS fall ” “f “■« dectoed husband, and that, for thU reason, 

MudrMoh« ZS bX?™ n/r“’ ani 

think that it may be admitted that the primd facie presumption where 

circZSces orthis presumption must prevail, unless the 

oircumstances ot this case lead us to a contrary conclusion. We must thereforp 

HSo"”“C“f kowevor. iat directed ouf atSiZ teZ 

from th^ facte^ ^ conclusion to be drawn 

withoutTn^imU WRit'* Thaf a^d^ 

partial mr^h, Tkot » ' — -fnat a division may be either total or 

conseauencp p^ppi commensality does not, as a necessary 

isis’^isi'rs’ltao*'!'’? ‘“ .'’"P'fil. Appendia, p^e 4, that in the years 

Mf^Knn rKrh' ^ separation took place between Koonj Behary and Mudun 

“ZItoi ■’* ^“‘‘h.ry Dastras eptofy dTrided 

lished a distinct ctno^m fo?™Zl£ separating, each eslab- 

Ihe ^''oriaBrChmd'”.'*’^' .““^’r »f l*»"h 1814, called 

is gire" in aSe wi lt f ™ of I"'* 

" the deaa of nry said btether his sJn^eZSr^ ' 

ae, iidOT’'the“teniS fw lil*?Vte " ‘’'® >*-‘1™ of 

enant for life and his sons survivmg him, this moiety was not a 
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part of his estate, properly speaJiing, and that, therefore, friraa facie, it could not 
foe divided as part of the estate of Beekhary Das. ” 

But, perhaps, as. these pleadings are not expressed with much accuracy, it may 
foe that, i)y the one-half share of the estate of Beekary Das, was meant the moiety 
of the estate of Fakir Chund, which would have come to him had he survived 
Mehtaboo, the tenant for life. 

Now, assuming this to have been intended to have been expressed by the 
plaint, still . such half share could hot de facto have been divided between them, 
for the widow had still the enjoyment of the whole. But the plaint may perhaps 
mean to aver that there was an agreement between the two brothers, that the 
one-half share of Fakir Chund’s property, which would have devolved on Beekhary 
Das had he survived Mehtaboo, should be divided, as far as was then possible de 
facto; and in support of this understanding of the purport of the agreement, 
the entries said to have been made in the books of various concerns might be 
evidence, provided they had reference to the property of Fakir Chund. 

Before, however', prosecuting this enquiry further, it may be expedient to 
examine what has been done in the Court below, and to ascertain, as far as we 
can, on which side the weight of authority preponderates. So far as the decision 
of this case may be affected by the weight of authority in the Courts of India, it 
stands thus : — In the Zillah Court of Allahabad the Pundit of that Court was 
consulted, and his opinion will be found at page 63 ; that opinion, shortly put, is 
to the following effect : that, if there has been a separation Iretween two brothers, 
the widow of one, becoming his heir, may cause the separation of any portion of 
the estate which may remain de facto undivided ; that this doctrine does not 
apply when the estate of the husband’s father only had been divided, to the estate 
of the uncle of her husband, such estate not having come into her husband’s 
possession before his death. ' _ _ 

It is difficult to deal with such an opinion as this with reference to the 
question we have to solve. If the property now sued for was a part of the estate of 
Koonj Behary at the time of his death, then, according to the first part of the 
opinion of this Pundit, the widow’s claim would be valid ; but if it formed no part 
of the estate of Koonj Behary, and if the division was confined to the estate of the 
husband’s father, then the widow would not be entitled, because the property 
never was in the husband’s possession. We think that the opinion of this Pundit 
renders very little assistance to the solution of the difficulties arising in this case. 
For, first, this Pundit is silent as to whether this property ever was part of the 
estate of Koonj Behary or not ; secondly, he assumes that the only property 
divided was that which came from Koonj Behary’s father ; and, thirdly, he omits 
all mention of the will or deed of 1814. 

The judgment of the Principal Sudder Ameen (pages 68 and 69) throws no fur- 
ther light upon the matter, for he merely recites the bewusta, and_ rejects the widow’s 
claim, without attempting to shew how the bewusta applied to it. 

The opinion of the Pundit, of the Sudder Adawlut of Allahabad was taken on 
a case submitted by both parties. It will be found at page 80. His answer is 
partly in favour of the widow’s claim. He considers that Mudun Mohun had no 
claim to the disputed property at all, because it never came into possession until 
after the two brothers had separated, and was never held in co-parcenary by them, 

■ and that therefore Tlewun Persad, as the son of Mudun Mohun, has no claim at 
all to it. He considers the disputed property as undivided property, but if a part 
of the estate of Fakir Chund, that neither of the present parties could claim by 
inheritance, but that both are entitled under the will or deed. He affirms that 
the heirs of Mudun Mohun and Koonj Behary derive their only title from the 

deed. , ^ ' 

The answer, however, to the third question at page 80 would seem to place 
the right of the widow entirely on the question whether a division of the paternd 
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property of Beekhaiy Das had takeu place before the death of Kooni Behary and 
Mudim Mohun. 

It is not easy to reconcile these two opinions. 

The Pundit of the Sudder Adawlut of Calcutta gave in his bewusta, which 
■will be found at page 81. 

The oi3inion of this Pundit supports the claim of the widow, whether there 
had or had not been a division of Beekhary Das’s estate between his two sons. 

Upon a careful conisideration of this opin'iioi}, and the authorities cited in sup- 
port of it, the grounds of it would seem to be that the widow is the heir of Kooni 
Belial^, and that she is in such character entitled to all his property which was not 
hehl in co-parcenary with his brother ; that the disputed property passed by the 
deed of 1814, which was signed both by Koonj Behary and Mudun Mohun to 
them 11 ) moieties on the death of their father ; that by force of the deed it was 
divided into moieties and taken by them or their heirs ; no separate and divided 
property comiog by gift from Fakir Chund. 

The decision of Mr. Monckton, the Judge of the Sudder Adawlut of AUaha- 

bad, before whom the cause first came, is in favor of the widow (page 86). 

He appears to be of opinion that the disputed property was in every point of 
view divided property. That a complete division took place between the two 
brothers ; and that, had Mehtaboo died in their life-time, this property would have 
been divided between them agreeably to the deed, and that Koonj Behary’s share 
would have descended to the widow as his heir, and must consequently do so now. 
In this opinion Mr. Taylor, another Judge of the same Court, concurred. 

The true question, then, before us, is whether we are ’convinced by the aro-u- 
ments of the appellant that this decision is erroneous \ for if not so convinced it 
must be aflirmed. ' 

^ e hml it impossible to reconcile the whole of the reasonings of the Pundits 
and of the Court together, and to render them entirely consistent. The conclusions 
in the mam agree, but the reasons assigned do not do so altoo'ether. 

. We think on a consideration of all the circumstances, that a complete 
division of all the pioperty of Beekhary Das which was held in co-parcenary was 
agreed upoa betweea the brothers, and we thiak so from a coasideratioa of all 
these papers. 

iTrst— -Such division is very distinctly alleged in the plaint at page 4. In the 
petition of Rewun Pershad, at page 7, which is an answer to the plaint, a separa- 
tion from cominensality is admitted, though a divisiou as to the propertv is 
denied. x- r j 


, . supplementary plaint, at page 20, the division is again pleaded, with 

this addition, that what could not be immediately realized, remained in co-parcena- 
ry till a realization could take place as loans and debts due to the ioint concerns 
and the property coming under the deed of Mehtaboo during her life. 

Ihe answer of Rewun Pershad, at page 23, admits a division, but denies it 
to be complete, not stating, however, What were the limitations, and then seeks to 
avoid the effect of a division by alleging that no division could affect the property 
dm mg the liie-time of Mehtaboo, it being during that time in joint partnership. 

The respondent, at pages 23, 24, re-asserts the division, and alleges that the 
disputed property stood on the same footing as the balances due on accounts in 
joint partnership, to be divided as they accrued. 

Ihe rejoinder, at page 25, raises this distinction that the division of the out- 
standing debts was subject to no contingency, Beekhary Das being dead, hut that 
the disputed property was subject to the life estate of Mehtaboo. 

So stands the ease upon the pleadings. A division is admitted, and no parti- 
cular exception alleged. The objection of Rewun Pershad is not that there was 
a: special exception of the disputed property, but that from the nature of the 
property, it was necessarily excepted. 
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We do not think that there is anything in the nature of the disputed property 
which should except it from a general division. It is not contended that there ai'e 
any peculiar rules of construction in India applicable to the instrument called a 
will or deed. The testator, after the death of his widow, gives his property to his 
brother, Beekhary Dass. On his death it beconaes divisible into two parts, one 
moiety to the sons of Beekhary Dass. We apprehend that they would take as 
tenants in common — in fact, that they had each of them a vested interest in one- 
fourth share not to come into actual enjoyment till the death of the widow. But 
here was no contingency, as contended for by the appellant. The only uncertainty 
was the period of enjoyment. 

If, however, the will could be construed so as to read the bequest to the 
brothers as a joint tenancy, even in that case we do not see any cogent reason why 
they should not agree to divide the property in severalty when the period of enjoy- 
ment occurred. 

We are inclined, indeed, to the opinion that this property was not properly the 
subject of any division at all, but that the division was affected by the deed or will, 
and that each brother took one-fourth as a divided property. 

But to look to the evidence in the Zillah Court as to a division. It is not of 
a definite kind, nor are we quite certain how far the Court below made use of it. 
At page 27 will be found the deposition of the vakeel of the widow. He declares 
that he has a chitta written by Mudun Mohun to Koonj Behary, undertaking to 
]froduce the deed of Fakir Chund, and a deed of sale whereon is endorsed a sale 
by Mudun Mohun of this share to Koonj Behary. 

Now, supposing those documents produced, the utmost effect which could be 
given to them is that Mudun Mohun, through whom Rewim Pershad claims, ac- 
knowledged some interest in the deed or will of Fakir Chund to belong to Koonj 
Behary ; and as to the sale of the part share of the house, that possibly it may be 
inferred from it that it was a part execution of an agreed division. 

Some documentary evidence was produced at page 28 ; proceedings in suits 
between other persons to shew the law. Those, v/e think, do not require comment ; 
they are produced only for the purpose of introducing the bewustas of Pundits on 
what are assumed to be similar questions of Hindoo Law ; in fact, they are not 
similar in many essential particulars. 

The same observation applies to the bewusta produced on behalf of the appel- 
lant, Eewun Pershad, at page 40. The law, as laid down, may be true, but it does 
|j.ot govern this case, nor do the proceedings in the other suits apply to this case. 

In the Sudder Adawlut, however, much more important evidence was pro- 
duced, viz.^ the proceedings in an action brought by Mudun Mohun in 1825. In 
that suit Mudun Mohun pleaded the division of the paternal estate, and the se- 
paration from his brother, Koonj Behary. 

We think that this averment by Mudun Mohun, and which was supported 
by evidence, is strong proof against Eewun Pershad, who claims through him, that 
a division and separation ha,d taken place ; and further that it was a complete and 
entire division, for no limitation is alleged. 

And herein we agree with Mr. Monckton, that the fact of Eewun Pershad not 
having specified any exceptions to the partition being of the whole of the paternal 
property, is evidence that there were no exceptions. 

We think that, upon a consideration of these premises, we are justified in 
concluding, if such conclusion be necessary for the decision of this case, that a com- 
plete division and separation did take place between Koonj Behary and Mudun Mohun. 

It may be well here to notice another argument which was strongly pressed on 
behalf of the appellant. It was said that the widow, as heir, could not claim any 
property of her husband which was not in possession at the time of his death ; that 
the disputed property was, at that period and for years afterwards, in the possession 
of Mehtaboo, and that, consequently, Radha Beeby can have no claim to it. 



178 


PKIYY COUNCIL JUDGMENTS. 


The first observation which strikes ns as to this argument is that it was never 
Jistinctly urged in the Courts below, though it is true that the Pundit of the Zillah 
Court of Allahabad makes it the principal foundation of his opinion (page 63). 

There is not the least reference to it in the opinion of the Pundit of the 
Sudder Adawlut of Allahabad, nor in that of the Pandit of the Sadder Adawlut of 
Calcutta, nor in the judgment of Mr. Monckton, in which Mr. Taylor concurred. 
We think that it would be impossible, under ^uch circumstances, for us to reverse 
the decree of the Court below on that ground. Indeed, this averment of the law 
is not even one of the grounds of appeal. 

We have no intention whatever to disturb the doctrine of Hindoo Law that 
a widow succeeding as heir to her husband, cannot recover property not in 
possession of her husband. But we think that it has not been shewn in this 
case that the disputed property was not in possession according to the meaning of 
that term in Hindoo Law, nor that the doctrine applies to a property where the 
husband had a vested interest under ^ a will or deed, and the actual enjoyment 
thereof was postponed during the life-time of another. 

We proceed then to determine this case, on the assumption that there was 
a complete division between the two brothers, and that the law, as to possession by 
the husband, does not, under the existing circumstances, bar the widow’s claim. 

Now, if this be so, we think that the judgment of the Court below must be 
affirmed in every view of the case. It is admitted on all hands that Eadha Beeby 
is the heir of Koonj Behary, and that she is entitled, as such, to all the property 
which was not held in co-parcenary with Mudun Mohu n.The disputed property was 
derived from Fakir Chund, and whatever rights Beekhary Dass had in it are founded 
upon bis deed or will. The same observation applies to any rights which 
belonged to Koonj Behary and Mudun Mohun. If the disputed property be 
deemed to be property given or bequeathed to Koonj Behary and Mudun Mohun 
by the deed or will, then we think that it was divided property .and never held by 
them in co-parcenary, and in that view the widow is entitled as the heir to the 
divided property of Koonj Behary. 

If the property be considered as the property of Beekhary Dass (a supposi- 
tion very difficult to be made) then we think that if, on his death, it was held in 
coparcenery by the two brothers, it was divided and became separate by the di- 
vision made between the two brothers. 

We do not think that this property was bequeathed to the two brothers as joint 
tenants. But even if it were, we should incline to the opinion that the division 
extended to it. We therefore come to the conclusion that, either the disputed 
property was never held in joint tenancy, or that if so held, it was divided, and 
consequently we affirm the judgment, on the grounds taken by the Pundits in the 
Sudder Adawlut, and adopted by the two Judges of that Court, and it must be 
affirmed with costs. 


The 30th June 1847. 

Present : 

Lord Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, Sir A. Johnston, 

and Sir E. Eyan. 

Hindoo Law— Succession. 

On Appeal from the Sudder Deivanny Adawlut of Calcutta, 

Eany Pudmavati, 
versus 

Baboo Doolar Sing and others. 

Tlie question being wbetLer tbe succession in tbis case was regulated by the Bengal or Mitibila Law,—' 
Iten, in accordance ;witb tbe Court below, after an examination of tbe whole evidence, that tbe Mitbila Law 
was appUcable. , 
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The Ghaneellor of the Duchj of Cormucdl (T, P. Leigh). — It appears to 
their Lordships in this case, that the mode in which the respondents have stated 
their case at the bar, makes it quite unnecessary to enter into any consideration of 
the several questions which were opened to the Court on the part of the appel- 
lant, The respondents now rest their claim to this estate entirely as the heirs of 
Bung Lai Sing. They say that Bung Lai Sing died intestate, and that they, the 
respondents, are his heirs. They brought forward that claim immediately upon the 
death of Bung Lai Sing, that is, they claimed ijthe property immediately upon the 
. death of Bung Lai Sing ; and all question therefore upon the Statute of Limitations 
appears to us to be out of the case, so far as applies to the title they set up as heirs 
of Bung Lai Sing. 

So again all question as to the property being ancestral or not ancestral, and 
as to the family being divided or undivided, must be put out of consideration. The 
only two' questions appear to us to be : first, did Bung Lai Sing die intestate ? and, 
secondly, if he died intestate, are the respondents his heirs 1 

With respect to the first question, when the case was originally opened to us, 
the factum of the will appeared to have been proved in the cause, and not to have 
been disputed by any cross-examination of those witnesses who appeared on the 
part of the appellant, or otherwise. Under these circumstances it did appear to us 
to be somewhat singular that, merely upon a general presumption of fraud, the 
question as to the validity of the will should have been decided against them ; but 
it turns out now that no proper evidence was ever given in the suit, upon the fact 
of that will being or not being genuine. On the death of Bung Lai Sing certain 
• depositions were taken, not however in this suit, but long before the institution of 
this suit ; audit appears that they were taken for an entirely distinct purpose, 
namely, in one case, for the purpose of the proceedings going on in the Civil Court, 
and in the other case, for the purpose of the proceeding before the Collector. The 
object of the proceeding in the Civil Court was to substitute the name of the 
appellant for the name of Bung Lai Sing in all proceedings with respect to the 
zemindary in the Civil Court. 

The object of the proceeding before the Collector was to have the name of the 
appellant registered instead of the name of Bung Lai Sing, as proprietor of the 
zemindary. Now it seems that the Collector acted upon the will, and that then 
the Civil Court acted upon the decision of the Collector. The decision of the Col- 
lector, of course, was not a proceeding, in any Court of Justice at all ; it was not a 
judicial proceeding, and by the Begulation VIII of 1800, it is expressly provided 
that the entry of the Collector shall not in any decree affect the rights of any 
party whose name may be registered therein as the ostensible proprietor of the 
“ land, or whose name may not have been registered as the proprietor, but who 
“ may establish a right of property in the Dewanny Adawlut, or otherwise.'" I do 
not think it very distinctly appears whether the respondents had or had not an op- 
portunity of cross-examining the witnesses. 

It does not appear that they had, I think ; but they themselves presented a 
petition alleging that this will was a fabrication, and praying that certain witnewsses, 
whose names they mentioned, might be examined to prove the fact of that 
fabrication. What was done upon this, I think/ does not distinctly appear ; ' 
but at all eveuts it was a distinct notice to the appellants, that the respondents 
alleged that will to be a forgery. 

When the suit was brought, the intestacy was alleged, and in this state 
of things certainly it was incumbent upon the appellant, if she relied upon that 
which was thus disputed, to produce clear and conclusive evidence in favor of 
that instrument. But in fact she produced no evidence -whatever, that is to 
say no evidence which a Court of Justice could in this country receive, nor 
any evidence which could have much weight, I think, in any Court of Justice 
whatever. It was, however, received below, and therefore I do not apprehend that 



180 


PEIVY COUNCIL JUDGMENTS. 


we cau treat it as xpt being evidence in the cause. But still it is evidence of such 
a cbaracter, that it appears to us impossible for any Court to rely upon it. 

Now the Sudder Court were of opinion that the will must be disregarded^ and 
on the 9th of May 1833, they pronounced an order, in which, after stating ‘^that 
tlie will produced by the respondents is not correct or credible, and by the legal 
“ opinion of the Hindoo Law officer of this Court, it appears that the estate of 
Rung Lai Sing descends to the plaintiffs (apjDellants) by the Hindoo Law current 
in the country of Mithila, and tliat Pudmavati is entitled to the expenses of her 
‘‘ support and religious ceremonies according to the usage of the family,” the Court 
directed certain enquiries with respect to that law. 

It is said that that order, which was made on the 9th of May 1833, was 
founded upon the assumption of the invalidity of that will, and that that order not 
having been appealed from, the question on the validity of the will is not now 
open. Now it does not appear to us to be necessary to decide that point, because 
we are clearly of opinion that there was no evidence before the Court upon which 
they could properly have acted to affirm the validity of that will. 

Tiien the fact of the will being' out of the case, of course it becomes unneces- 
sary to consider whether, by the Mithila Law, there was a power of devising or 
not ; and therefore the very able argument addressed to the Court on behalf of the 
appellant, it is not necessary for us to deal with. 

The whole question therefore is, does the Mithila Law prevail in this family 
to govern the descent of its property ; and if it does, are the respondents by law 
the heir? Now the pedigree is not disputed, and we have the opinion of all the law 
officers, that, according to that pedigree, the respondents are, by the Mithila Law, 
the heirs in this case ; and there is nothing appearing in the cause against that. 

Now, how does the Mithila Law govern this case ? Upon this point there 
appears to have been a most careful enquiry in the Court below. 

The decree of the Moorshedabad Court assumed that the Bengal Law pre- 
vailed, and upon this the respondent appealed to the Sudder Court, which, upon 
hearing the cause, decided that the Mithila Law prevailed. Now this fact that the 
Mithila law was to prevail, does not at that time appear to have been disputed, 
for at page 164 j we find the matter thus stated by the Judge, Mr. Walpole ; — 

‘‘ It appears by the papers that the real claim of the plaintiffs is for the estate 
of Rung Lai Ling, and that the estate of Ghureeb Das and others is stated only 
to trace the connection of the ancestors. The allegation of the appellants, that 
‘‘the Mithila Law is followed in their family, appears to be correct, and is not 
“ denied by the respondents. It is therefore necessary in this case to ascertain 
“ which of the two and the third parties is entitled to the estate of Rung Lai Sing, 
“who died unmarried and without issue, by the Mithila Law.” Ou the 2Gth 
December 1833, that decree was made, directing the enquiry as to who, according 
to the Mithila Law, was entitled to succeed, which law was to prevail ; and on the 
3rd of iVpiil 1833, an opinion in favor of the respondents was given, which is 
stated at pages 161 and 165. 

Upon this the appellant presented a petition, alleging that the Mithila law did 
not prevail in her family ; and that was, as far as I understand it, the first occasion 
on which that representation was made. 

Thereupon, on the 9th of May 1833, by the decree which is stated in page 64, 
the Court of Sudder remitted the case to the Provincial Court, treating the will as 
invalid, and directing an enquiry into the fact of which law prevailed in this family. 
A vast deal of evidence was gone into, when the case came before the Pooniea 
Court, which had succeeded the Moorshedabad Court, and they decided that the 
Bengal Law governed the possession. 

. Against this decree there was an appeal to the Sudder Court, and on the 15tli 
cause came before Mr. Harding, one of the Judges of that 
Court;. What then took place is stated at page 195. It sets forth, that, “ in con* 
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sideration of the dispute and statements of both parties, and the nature of the 
case, it is necessary to ascertain, befoz'e the decision, what were the customs and 
rites of marriages and funerals deposed to by the witnesses of both parties ; 
whether they were according to law, or not ; the pleaders of both parties 
“ were therefore questioned, and they consented to refer the matter to the 
Hindoo Law officer of this Court. .Ordered, therefore, that a copy of this 
“proceeding be sent, with the depositions of the witnesses of both parties, 
“ to' hini* with an order to inake^ a full report, in two weeks from the date 
“ of receiyiiig it, after giving full consideration to the depositions, whether 
“ the marriage and funeral customs and rites of the Mithila Law stated by the 
“ witnesses of the plaintiffs to be observed in the family of both parties, can be 
“ understood also of the Nuddea Law ; and whether similarly the customs and rites 
“ stated by the witnesses of the defendant to be according to the Nucldea Law, can be 
“ understood of the Mithila Law.” 

Gn the 17th of May 1838, the officer made his report in favour of the respon- 
dents, which is stated in page 228. The appellant was dissatisfied with this report, 
which was merely a short statement of the officer s opinion being in ffivor of the 
respondent, , without going into particulars ; and on the 26th of June 1838, the 
case came before Mr. Halhed, another Judge, and he directed further questions to 
be prepared, in order further to elucidate this matter. 

A further opinion was then given by the Hindoo Law officers, and that opinion 
also was in favor of the respondents. 

Upon this the Judge of the Sudder Court, before whom the case * originally 
came, was of opinion against the opinion of the Court below, and it became neces- 
sary, as I understand the practice is, to go to a second Judge of the Sudder Court ; 
and accordingly it did go to a second Judge. And then it appears that he made a 
still further enquiry upon this subject, after having called the pleaders of both 
parties (who appear in this case both iro have been Europeans), and he settled the 
question, it appears, in their presence, and it says, “After which the pleaders and 
“ agents of both parties said that they had nothing further to represent/’ And they 
must therefore be taken to have both agreed upon those questions. 

The questions in this case were originally prepared for the opinions of the Hindoo 
Law officers, and it seems to have been considered, justly perhaps, that after all that 
had passed, the Hindoo Law officers having given their opinions several times, it 
would be proper to take the opinion of the officer of the Tirhoot Court, where this 
law prevailed. 

Those questions were prepared, and the officer of the Court of Tirhoot gave 
his answers upon all those questions, and it then came again before the Judge who 
had sent those questions for his information upon the subject. 

Now, those questions were framed with a view of enabling the Court to judge, 
by the answers to the particular questions put by him, whether, according to the 
evidence which was before him of what appeared to have been the ceremonies used 
in this family, the Mithila Law or the Bengal Law prevailed ; and he was clearly 
of ppinion that the Mithila Law prevailed, and confirmed the opinion of the first 
Judge, and the decision was finally pronounced. 

Now, it is admitted that it is utterly impossible for any European Court to 
weigh vei'y nicely the effect of evidence of this kind as to particular ceremonies, and 
the weight which is to be due to those particular ceremonies as establishing the fact 
of i one law prevailing or the other ; and therefore the learned Counsel at the bar 
have very naturally and very properly abstained from going into any minute examin- 
ation of the evidence upon this point. The question, therefore for us is : — Is there 
evidence stated before us which shows that the opinion which was come to, after 
repeated investigation and after taking the opinions of the various law officers of the 
Courts, all of them concurring in the same conclusion, is an opinion by which we 
should be guided ? • 
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Now^ certainly, so far from there being anything in the facts before ns which 
is inconsistent withT:his, the most important fact appeai-s to us to be consistent witb 
it, and only consistent with it. 

On the death of Sobhe Sing, Pohput Sing and Rung Lai Sing, being his sons, 
became joint proprietors, and entered into possession of this estate. Pohput Sing, 
died, leaving a widow, and, according to the Bengal Law, as I understand it, the 
widow of Pohput Sing would have been entitled, under those circumstances, to succeed 
to the share of Pohput Sing, her deceased husband, for her life. And accordingly 
certainly, it was understood, from the original statement of the case, that, upon the 
death of Pohput Sing, she did so succeed to her husband's share, and that she came 
into possession of the other half of the estate upon the death of Rung Lai Sing. 

But the evidence, upon examination, turns out to be quite the reverse ; for it 
is clear that Rung Lai Sing, upon the death of Pohput Sing, presented a petition, 
stating his title as a title to the whole estate, and that he was let into possession of 
it, and that she was entitled to maintenance out of it, according to the MithilaLaw, 
and that that maintenance was preserved to her. 

Again, upon the death of Rung Lai Sing, the appellant herself presented a peti- 
tion, and she claimed, as successor under the will, the whole of the property of Rung 
Lai Sing. It seems, therefore, clear that, upon the death of Pohput Sing and upon 
the death of Rung Lai Sing, the succession was regulated by the Mithila Law, and not 
by the Bengal Law. That was entirely in accordance with the result, to wiiich, after 
an examination of the whole of the evidence, the Court below has come ; and we are 
of opinion that that decree is perfectly right, and therefore that it must be affirmed, 
and affirmed with costs. 

Lord Brougham, — It is impossible to praise too highly the great care which 
the Court below appear to have taken in obtaining the best possible information up- 
on the subject — a somewhat nice and intricate subject — of the customs and ceremo- 
nies governing this case. There were three or four separate enquiries, giving the 
parties the fullest opportunity of suggesting questions and directing further enquiry 
when the reports were not sufficiently decisive ; and it was found that the parties 
were quite satisfied with the nature of the questions that were laid before the 
authorities. I never saw a case better sifted than the present, and it certainly affords 
the Court great confidence in coming to the decision which it has now pronounced. 
Decree affirmed with costs. 


The 16th December 1847. 

Present : 

Lord Brougham, Lord Langdale, Lord Campbell, Dr. Lushington, T. P. Leigh, 

and Sir E. Ryan. 

Hindoo Law—Suceession. 

On Appeal from the Sudder Deiuanny Adaivlut of Calcutta. 

Rany Srimuty Dibeah, 
versus 

Rany Itoond Luta, Rany Rung Luta-, and others. 

The question being whether the descent in the family in this case was to be regulated by the 
Dyabhaga or the Mitakasliara.--HELD, upon the evidence, that the Dyabhaga applied to the decision of 
the cause^ 

Lord Langdale. — This is an appeal from a decree of the Court of Sudder 
Devranny Adawlut of Calcutta, dismissing the suit of Kundurp Sing, deceased, for 
recovery of a zemindary of four pergunnahs in the Zillah of Midnapore from 
Lai Khan, deceased. 
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The appeal is prosecuted by the widow and representative of Kundurp Sing’ 
against the two widows and representatives of Mohim Lai Khan and others. The 
case is as follows : — 

On the 1st of July 1800, the Rany Seeroomany being the sole possessor of the 
zemindary in question as the surviving widow and heir of her deceased husband. 
Raja Ajeet Sing, who died in 1754 executed a deed pur|)orting to be a deed of gift, 
of the zemindary to Animd Lai Khan. 

The gift was opposed by Shamanund, Gujraj, Roop Churn, and Ram Churn, 
who claimed to be the heirs of Raja Ajeet Sing. They presented a durkliast in sup- 
port of their opposition. But the durkhast was rejected, and the donation was regis- 
tered and proclaimed. 

The Rany was herself a party to this proceeding, and in her answer to the 
opposition, admitted the gift which she had made. But some time afterwards she 
complained of and disputed the deed, and in 1806 she commenced a proceeding of 
her own to recover possession of the zemindary from Anund Lai Khan. In this 
proceeding she was non-suited, but by leave of the Court she commenced a proceed- 
ing to set aside the gift, on two grounds : First, that it had been obtained from 
her by fraud ; and, secondly, that it had been executed without the consent of the 
heirs of Raja Ajeet Sing, her husband, and of her guardians. 

In the coiu'se of these proceedings it was held that the male heirs of the Raja ' 
Ajeet Sing were the guardians or protectors of the widow, but that the mother's 
brothers' sons of Raja Ajeet Sing were the heirs expectant or presumptive to the 
zemindary. ^And by the decree of the Sudder Dewanny Adawlui^ dated the Slst 
of August 1812, on the appeal from the decree of the first Judge of the Calcutta 
Provincial Court, dated the SOth of March 1811, it was stated that it could not be 
ascertained whether the deed of gift was obtained from the Rany by deceit as she 
alleged ; but that it appeared by a bewusta of a pundit of the Court, and the text 
of the sastras cited therein, also from the tenor of the 11th Chapter of Dayabhaga, 
which was the most reputable of all the pothees in use in Bengal which are observed 
in the families of the litigating parties, that, after the death of Raja Ajeet Sing, 
his relatives descended in the male line who were living and capable of taking 
care of the Rany, were Pirbhoo, that is, her guardians or protectors, and that 
without their advice and consent, she had not, according to the sastras, the power 
of making a gift to any one of the zemindary left by her husband. It was further 
stated, that although, agreeably to the sastras in use in Bengal, the persons who 
claimed to be male heirs of Raja Ajeet Singh, could not be considered his heirs 
when opposed to his mother' s brothers' sons, and although Mohun Lai (claiming 
under Anund Lai, and then defendant) had produced deed^s pm'porting to have been 
executed in his favor by some of the persons who represented mother’s brothers' 
sons of Raja Ajeet Sing, yet there was not proof either of the permission of his 
relatives, descended in the male line, or of the approbation of all the relatives 
descended from the mother's brothers' sons ; and the deed itself did not show ^ 
that any one of them had approved at the time of the execution ; and for these 
reasons it was held that the deed was not valid. 

From this decision Mohun Lai appealed to England. 

There being no question as to the sastras in use in the family, the opinion of 
the Judge, that the deed was hot valid without the consent of the relatives descended 
in the male line, as guardians, and that the concurrence of the heirs (the descend- 
ants of mother’s brothers' sons), at the time of executing the deed, was necessary 
to the validity of the deed, were the principal points upon which the decision, 
adverse to Mohun Lai, was founded, and must have been the grounds of the appeal. 

The appeal was not prosecuted, and the death of the Rany (which soon afterwards 
took place) gave rise to a new claim in new circumstances. 

The estate was in the possession of the Collector of Midnapore, or of the 
Court of Wards. 
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IndepeBdentl 3 i.of any deed of gift, the descent was cast upon the heirs of 
Raja Ajeet Sing, which, according to the Dayabhaga, and the. sastras in use in Bengal, 
were the descendants of the mother s brothers’ sons, but w^hich, according to the 
Mitackshara, were the male descendants of a distant ancestor of .Raja Ajeet Sing. 

The Rany died on the 17th September 1812. Immediately aftei'wards, 
Kundurp Sing, who is now represented by the appellants, alleged, that, on the day 
before her death, she had executed to him a d^ed of gift of the Zemindary ; and he, 
as donee under that deed, and also alleging himself to be the heir of Raja Ajeet 
Sing, claimed to be entitled to the possession of the zemindary. Mohun Lai Khan 
also claimed to be entitled to the possession, founding his claim on the deed of gift 
to him, and the confirmation of it before that time by all the persons whom he 
alleged to be the heirs of Raja Ajeet Sing. 

On the 25th of September 1812, it was ordered by the Court of Zillah 
Midnapore, that Mohun Lai Khan and Kundurp Sing, and any other persons 
having claims to the possession of the zemindary, either by inheritance or any 
other right, should present petitions to the Judge of the Zillah. 

Mohun Lai and Kundurp Sing and others, having accordingly presented their 
petitions, the Judge proceeded to a summary trial thereof, and, on the 24th of 
December 1813, recorded his opinion as follows : — 

First, that the deed under which Kundurp claimed was fabricated after the 
death of the Rany, and that the right of Kundurp to the property was not proved 
or established, either by the deed or by hereditary right, according to the sastras. 

Secondly, that according to, the bewusta entered in the decree of the 31st of 
August 1812, the sons of the brothers of the mother of Raja Ajeet Sing were his 
lieirs, and after the demise of the Rany entitled to the zemindary. 

Thirdly, that those heirs had transferred their hereditary rights in the property 
to Mohun Lai. But, Fourthly, notwithstanding these circumstances, the appeal of 
Mohun Lai to England being pending, the Judge thought it proper that the 
zemindary should remain in the custody of the Court of Wards until the appeal to 
England should be decided. 

But this proceeding being transmitted to the Court of Sudder Dewanny 
Adawlut for information and orders, that Court, on the 14th of February 1814, 
after noticing the reasons for not prosecuting the appeal, and that the authority of 
the Court of Wards had ceased, considered it to be right and proper that the Judge 
of the Zillah Court should give effect to his summary decision, and if, on consider- 
ation of the particulars set forth in his proceedings of the 24th of December 1813, 
he conceived Mohun Lai to be the person entitled to, and the malik of the 
zemindary, and if Mohun Lai were able to give security for conforming to the 
decrees of the Court on other claims, the J udge might withdraw the zemindary from 
the custody of the Court of Wards, and put it into the possession of Mohun Lai. 

Mohun Lai obtained possession in the result of these proceedings. Kundurp 
appealed to the Court of Sudder Dewanny Adawlut, and continuing to claim both 
as donee under this deed and also as heir of Ajeet Sing, prayed a review of the 
judgment against him. But the Chief Judge of the Court of Sudder Dewanny 
Adawlut, on the 12th of September 1815, considered that as, in the summary 
decision given in the cause, permission was granted to any person who had, 
according to the sastras, claim to the zemindary left By Raja Ajeet Sing, to sue for 
the same in the Provincial Court, in order that, after a full and final enquiry, 
ascertaining at the same time the rule observed in the family and the sastras" that 
are in force, the right be awarded to the rightful owner, it was not necessary or 
useful to make any further investigation in the summary cause. And the petition 
of the appellant, praying for a review of the decision,- was not alloVed. 

, ^In consequence of this decision, Kundurp, in November 1815, commenced bis 
;^tidn against Mohun Lai and others, in the Provincial Court of Calcutta, to 
r^cbver possession of the zemindary. 
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He claimed, as before, to be entitled under the deed of gift of the 16th of 
-September 1812, and also as heir by descent in the male line!^ He admitted that 
he had four uncles who were more nearly related than himself, but alleged that tlic}" 
were ‘satisfied with his being proprietor of the zemindary, and had I’elinquished and 
consigned to him all their rights to the zemindary, 

Mohun Lai, by his answer, alleged that the deed of gift, under which Kundurp, 
the plaintiff, claimed, was a forgery, and that, according to the sastras, the plaintiff 
could not in any way be entitled tb the zemindary ; and he insisted in substance 
that the. sastras in use in Bengal, and not the Mitakshara, were the authority 
according to which the persons who were the heirs of Raja Ajeet Sing were to 
be determined. 

The suit was the subject of great litigation ; many witnesses were examined, 
and the reports or opinions of several Pundits were obtained and considered. 

The decree of Mr. Turnbull, in the Provincial Court, was pronounced on the 
21st of February 1826. He determined that the claim of the plaintiff, founded on 
the deed of gift, could not be supported ; and that, if it had been genuine, it could 
have no effect, for want of the consent and concurrence of heirs. And considering 
the plaintiff’s claim, in the character of heir of Raja Ajeet Sing, he stated it to be 
clear that, if in this suit the Dayabhaga and other sastras current in Bengal were the 
test, there was no doubt as to the right of the defendants. But that, on the other 
hand, if the judgment were conducted with reference to the Mitakshara sastra and 
other books subordinate thereto, the right of the plaintiff preponderates over that 
of the defendants. 

And on a consideration of the whole case, the Judge expressed his opinion that 
the alleged rights of the plaintiff had not in any way been proved or established ; 
and he ordered that the plaintiff’s suit be dismissed with costs. 

From this decree the plaintiff appealed to the Court of Sudder Dewanny 
Adawlut. The appeal was heard before Mr. Ross, and on the 30Lh of October 
1830, he pronounced his decree, and thereby, after referring to the evidence and the 
bewustas of the Pundits, he dismissed the appeal of the plaintiff and affirmed the 
decree of the Provincial Court dismissing the bill. From that decree the present 
appeal is presented. 

There were three questions in the cause : first, was the plaintiff’s deed of gift 
genuine ? secondly, if genuine, was it valid ? Thirdly, if genuine and not valid, 
was the plaintiff entitled as heir ? 

But as the the validity of the deed, even if it was genuine, depends on the 
concurrence of the heirs, the two last questions depend upon the single question, 
who were the heirs ? and if the persons alleged by the plaintiff to be heirs, were 
not heirs, the deed, even if genuine, would not be valid. For this reason it is not 
strictly necessary for us to give any opinion upon the question whether the deed 
was genuine. 

' But considering the circumstances in which the deed is alleged to liave been 
executed by the Rany on the day before her death, the witnesses stated to have been 
then present, the length of time during which Kundurp, though often called upon, 
neglected to produce the deed, and the whole of the evidence in the cause, we think 
it right to state our concurrence in the opinion which has been entertained by every 
Judge who had considered the case, that the deed is not genuine but a forgery, and 
consequently that the plaintiff could establish no claim under it. 

The question whether the descent in this family is to be regulated by the 
Dayabhaga and the sastras in use in Bengal, or by the Mitakshara, is really the 
only one to be considered. 

Now in the long litigation in which the Rany Seeroomany, under whom 
Fundurp claimed as donee, was engaged with Mohun Lai, it was, without any 
objection on her part, allowed by her vakeels, and asstmied and held by the Court 
that the descent of this zemindary was regulated by the sastras in use in Bengal, 

z 
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The whole proceedjiRg was conducted on that footing, and the decision in favor of 
the Eany was founded expressly on the ground that the deed then in question was 
executed without the concurrence of the descendants in the male line, who (though 
they were not heirs) were guardians or protectors of the widow. 

After the death of the Rany, Kundurp himself alleged that the suit between 
Mohun Lai and the Eany had been decided in her favor agreeably to the sastras 
and the customs of the family ; and in the present case it was shown that decisions 
affecting lands in Midnapore were founded on^:he sastras in use in Bengal. Several 
bewustas in other cases were produced ; and from the bewustas obtained in this 
cause, and the other evidence on behalf of the defendants, we think that, although 
the evidence is in some respects inconsistent, there is, on the whole, quite sufficient 
reason to conclude that the Dayabhaga, and not the Mitackshara sastras, ought to 
be applied to the decision of this cause. And we shall therefore report to Her 
Majesty, that in our opinion the appeal ought to be dismissed, and the decree 
of the Sudder Dewanny Adawlut affirmed with costs. 

Decree affirmed with costs. 


The 17th December 18*17. 

Present : 

Lord Langdale, Lord Campbell, Dr. Lushington, T. P. Leigh, Sir A. Johnston, 

and Sir E. Ryan. 

Confiscation (Hegtilation XI, 1796)—Joint Hindoo Family— Ancestral Property- 

Widow. 

On Appeal from the Sudder Dewanny Adawlut of Bengal 
Mussuinat Golab Koonwar and others, 

• versus 

The Collector of Benares. 

Under Regulation XL 1796, the Governor- General in Council could pronounce an order of confiscation 
in cases of persons charged witli offences of a criminal nature who should abscond or conceal themselves so 
as not to he found upon process issued against them. After the issuing of the attachment by tbe Court and 
the subsequent declaration of forfeiture, everything previous to the attachment must he presumed to have 
been regularly and_ legally done unless such presumptiom were rehutted by sufficient evidence. 

Where a forfeiture was declared against three or four brothers constituting a joint undivided Hindoo 
family,— -Held that the forfeiture did not enure for the benefit of the fourth brother, nor did it effect 
the rights of the fourth brother who was entitled to his fourth share in all the ancestral property of the 
family, and that the widow of the ancestor was also entitled to maintenance. 

The Chancellor of the Duchy of Cornwall (T. P. Leigh /—The suit in this 
case was brought for the recovery of large estates in the province of Benares which 
had been seized by the East India Company on the ground of a forfeiture alleged 
to have been committed by the owners. 

The appellants who claim the estates ai’e the widow and three surviving sons 
of Djaib Sing. The respondents are the Collector of Benares, defending the suit on 
behalf of the Company, and Bajah Oodit Narain Sing, to whom a part of the 
confiscated property has been granted. 

Ujaib Sing appears to have held, under different grants .from the Rajah of 
Benares, very extensive estates. These estates, or a great part of them, were in his 
life-time regranted to his eldest son Sheo Pursan Sing. In 1786 Ujaib Sing died, 
leaving the appellant Mussumat Golab Koonwar his widow, and Sheo Pursan Singh, 
and the apjMllants Sheo Ruttun, Sheo Ummur, and Kampta Persad Sing, his four 
spns, surviving him. In 1799 an insurrection broke out in Benares, in which the 
. ■&rge eldest sons of Ujaib Sing were accused of being implicated, the fourth, Kampta 
then a minor. The supposed delinquents were summoned to appear 
ana. answer the charge against them, but they absconded and could not be found. 
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After certain proceedings had taken place, the regularity of which is disputed by 
. the appellants, an order was pronounced by the Governor-General in Council on the 
.SOth of January 1800, declaring the estates of the Baboos Sheo Pursan Sing, Slieo 
Ruttun Sing, and Sheo Utnmer Sing to be forfeited^ and directing the Collector of 
Benares to hold them subject to the disposal of the Government, 

Under this order all the estates held in the name of Sheo Pursan Sing were 
confiscated. A portion, consisting of the Pergunna of Kole Usla, was granted 
to the Rany Golab Koonwar for ^er life, subject to a heavy mortgage made by 
Sheo Pursan Sing ; and on the death of the Rany, in 1805, this part of the 
property was granted on the same terms to her son the respondent Rajah Oodit 
Narain Sing. 

In 1803 the appellant Mussumat Golab Koonwar presented a petition to the 
Governor-General for a restoration to her of the confiscated estates, which she 
alleged to be her hereditary property : she was referred by the Governor-General 
to the Courts of Law for the establishment of any claim which she might have. 

In 1810, with the sanction of the East India Company, she filed in the 
Provincial Court of Benares the plaint which is the foundation of the present 
proceedings. This plaint states the whole of the confiscated property to have been 
the ancestral property of her late husband, Ujaib Sing, though transferred into 
the name of Sheo Pursan Sing, his eldest son, and to have been enjoyed after the 
death of Djaib by the plaintiff and her sons, and prayed that it might restoi*ed 
to the plaintiff. 

It does not appear that the other appellants ever became personally parties to 
this suit, though they seem from time to time to have concurred with the 
plaintiff in presenting petitions to the Court in incidental matters. 

The defendants relied upon their title under the order of confiscation, and 
after a variety of proceedings not necessary to be stated, the case came, on the 1 5th 
of August 1816, to be heard before Mr, Courtney Smith. 

Mr. Courtney Smith appears to have considered that the confiscation was 
founded on acts of rebellion supposed to have been committed by the sons of Ujaib 
Sing ; and, as no proof of any such acts was to be found, he was of opinion that 
the confiscation was entirely illegal. He held that the whole property was to be 
considered as belonging to the widow and sons of Ujaib Sing, and he decreed that 
it should be reserved to them accordingly. 

It is obvious that at this time the real nature of the case was not understood. 
The confiscation was not founded on any supposed act of rebellion, but on the 
failure of parties summoned to. appear, to come in under the summons, and which 
failure was alleged to empower the Government, under the terms of the Re- 
gulation after stated, to declare a forfeiture. 

It may be observed that, even if the foundation of the decree had been 
sound, it was very singular in form. For, supposing the property to have belonged 
to the sons of Ujaib, not one of them was a party to the suit. It did not appear 
whether Pursan Sing was alive or dead, and the decree was made at the instance 
of a party who had no title in favor of persons who, if they had a title, were not 
parties. 

We advert to the form of the proceedings, not because our judgment will at 
all turn upon it, but because it will be found material with reference to one of the 
points urged before us at the hearing. 

From this decree there was an appear to the Sudder Court both by the 
Collector and by the Rajah. The Collector in his petition of appeal did not object' 
to the decree, so far as it restored to Kampta Persad any property belonging to 
him, but it required only that what did properly belong to him should be ascer- 
tained. 

Although the three sons of Ujaib were not parties to the original suit, they 
became parties to both appeals and put in joint answers with their mother 
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Mussumat Golab Koonwar, In both these documents, all the property in dispute 
is claimed as ancestral property which has come from Ujaib Sing. 

In the course of the proceedings in the appeal^ the grounds on which the 
confiscation had proceeded were further investigated. Additional evidence was 
produced, and the nature of the title, under which the jarious portions of the 
disputed property had been held at the time of the confiscation, was examined, 
"and on the 9tii of November 1819, the decree of the Sudder Court, now appealed 
from, was pronounced, 

By this decree the Court reversed the judgment of the inferior Court, and, 
holding the confiscation to be valid, decided that it took effect as to all the estate 
and interest which^Sheo Pursan Sing and Sheo Rutton and Sheo Ummur Sing had 
in the property ; and it then proceeded to declare in what parts of the property 
Kampta Persad was to be held to have an interest, and directed such property to be 
restored to him. But it took no notice of any right of Mussumat Golab Koonwar to 
maintenance, a right which does not appear from the proceedings to have been 
adverted to. 

Prom this- decree the present appeal is brought. It has been contended before 
us by the appellant : — First, that the Government had no authority to pronounce 
a sentence of forfeiture in this case, even if all necessary forms had been observed. 
Secondly, that all necessary forms were not observed. Thirdly, that if the sentence 
were valid, the forfeiture would enure for the benefit, not of the Government, but of. 
Kampta Persad. Fourthly, that all the property in the name of Sheo Pursan 
ought to have been treated as an ancestral property. Fifthly, that if not, the four 
brothers constituted an undivided family, and that all the acquisitions of Sheo 
Pursan would be part of the joint stock. And, lastly, that at all events Mussumat 
Golab Koonwar was entitled to maintenance out of the whole of the property 
of Ujaib, 

The first question depends on the Regulation XI of 1796, printed in the Sup- 
''^^leinental Appendix. That Regulation provides for two cases : — 

First, resistance to process of the Courts. Secondly, for cases of persons 
charged with offences of a criminal nature, who shall abscond or conceal them* 
selves,, so that, upon process issued against them, they cannot be found. 

The present case comes within the second class.** The provisions are, in sub- 
stance, that in such cases proclamations shall be issued by the Magistrate requiring 
the absent party to appear to answer the charge within a period not less than a 
month. In default of appearance, if the absentee be a proprietor paying revenue 
immediately to the Government, the Magistrate is to order the attachment of any 
lands of the absentee within his jurisdiction by issuing his precept to the Collector 
of the District, directing him to attach the lands and hold them till further notice. 

Then follows the sixth and last Clause, which is in these words : — Should the 
“ absentee neglect to attend for a period of six months after the lands have been 
“ ordered under attachment, the Magistrate is to report the case to the Governor- 
General in Council, who will pass such order upon it and upon the future dis- 
posal of the lands as he may judge proper.'' 

No words can be more general and extensive than these. But it was agreed 
that they could not be intended to include a forfeiture or confiscation of the lauds, 
because in the other cg^se provided for by the Regulation, namely, that of resistance 
to process, forfeiture of the lands is expressly enacted. 

The two cases are obviously very different. But it will be found on examina- 
tion that the terms of the enactment applicable to the first case confirm the con- 
struction which we put upon' the Clause now in question. 

In case of resistance to process, the Magistrate is to declare the forfeiture ; 
' ^but that sentence is to be reviewed by the Nizamut Adawlut, which may either 
confirm or modify it. If confirmed, the proceedings are to be transmitted, before 
the sentence is carried into execution, to the Governor-General in CouFicil, “ who will 
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finally determine whether the sentence of forfeiture shall be put in force or commu- 
“ ted to a fine^ or otherwise ; and who, whenever he may order the land or lease 
of the oifetider to be forfeited to Government, will at the same time cause the 
necessary iostraetious for the future disposal of the land to be conveyed to the Col- 
lector through the Board of Revenue/' These words are substantially the sitme 
as those of the fith Section. We hav^e no doubt, therefore, of the right of the Go- 
vernor-General in Council ^ pronounce an order of confiscation in such cases as the 
present. * ^ 

But it is said that the proceedings were irregular. Now it is not disputed that 
process was issued against the parties, that they absconded, that their lands were 
attached by the Collector under an order from the Magistrate, that six months 
elapsed without their appearance, that the case was reported to the Governor- 
General in Council, and that a sentence of forfeiture was pronounced But it is 
contended that the attachment ought only to have issued after certain proclama- 
tions had been made in a particular form^nd wdth certain ceremonies, and that 
there is no evidence that those forms and ceremonies were strictly observed. We are 
of opinion, that,’ after the issuing of the attachment by the Court and the sub- 
sequent declaration of forfeiture, we must presume all things previous to the 
attachment to have been regularly and legally done, and that thei'e is no sufficient 
evidence to rebut that presumption. It is unnecessaiy, therefore, to consider what 
might have been the effect of any such irregularity if it had been proved to exist. 

The next proposition of the appellants was a very singular one, namely, that 
the forfeiture declared against three of the brothers was to enure for the benefit of 
the fourth, in direct opposition both to the letter and spirit of the Regulation, 
which declares that the forfeited lands shall be at the disposal of the Governor- 
General in Council : neither principle nor authority was advanced in support of such 
a proposition, and it is obvious that it cannot be maintained. 

An opposite view of the subject appears to have been suggested by the Commis- 
sioners of Forfeited Estates in the course of these proceedingvS, 'namely, that when 
the Government has made grants to individuals, as in this case to Sli^o PiirsanSing, 
the whole property granted to him by the Government o^ight to be held forfeite<l 
by his glelinquencj", without regard to the rights of participation in the property which 
might belong to members* of his family. No such question, however, has been 
raised in the course of these proceedings. On the contrary, the decree affirming 
the rights of Kampta Persad, as far as his share is concerned, is not objected to. 
That question, tlierefore, is not before us. 

The next point for consideration is whether the decree has given to Kampta 
Persad all that he was entitled to, assuming his interests to be unaffected by the 
forfeiture. 

The decree proceeds on the principle of giving him all that appears to have 
been held in his own name, and the fourth of all that the Court considered to have 
been the ancestral property of the family,— to have come, in short, from Ujaib Sing. 

It is said that he ought to have had. one-fourth of all that was held in the 
name of Sheo PursaD,-^?^^^, because all should have been treated as ancestral,— 
seco7idiy, because, at all events, the brothers constituted an undivided family, and 
therefore he was entitled to a share of the whole, whether ancestral or not. 

Upon the second point it may be sufficient to observe that no such case is 
made in any part of the proceedings. The suit in wh^ch the present appeal is 
brought was instituted by Mussumat Golab Koonwar alone, claiming the property 
which had belonged to Ujaib Sing, and that case is adopted by the other appellants 
when4hey became parties to the proceedings. No other title is set up, and Kampta 
Persad takes under this decree the whole of the estate held by him in his own name. 

The question, then, is whether the decree ought to have treated as ancestral 
property, the whole ojf what was granted to Sheo Pursan, or a larger portion of it 
than is actually so treated. 
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These are questions on which it is scarcely possible for this Court to come to b 
very satisfactory coifclusion, for it depends upon the usages prevalent in the country 
and the inferences to be drawn from documents, naturally informal, and in which 
it is very difficult to trace the identity of the property. In some of these documents 
the grant is made to Ujaib Sing, in others to IJjaib Sing and his children, or with 
other words indicating a continuance of the estate in his family after his death. In 
some of them, property is granted to Sheo Pursan or Sheo Pursan and his children,, 
which never appears to have been held by Ujaib at all. 

The grant being in the name of Sheo Pursan (who appears alone so far to 
have dealt with a large portion of it, Pergunna Kole Usla, as to mortgage it in his 
own sole name), it is for Kampta Persad to make out his title to a share of any 
portion which he claims. The Court below appears to have held that the mere 
circumstance of property which had been held by Ujaib and, in some instances, by 
preceding members of his family, being afterwards transferred by a renewed grant 
in his life-time to Sheo Pursan, was not sufficient to evidence an hereditary interest, 
especially when the jumma or rent, reserved to the Government, had from time to 
time varied, but that where the grant originally to Ujaib 3iugj ^vas in terms which 
showed that it was to continue in his family after his death, the property must be 
treated as ancestral. 

We are not prepared to say that this principle is erroneous, and we have 
carefully looked through the whole of the evidence in this case in order to see 
whether it appeared in any instance to have been misapplied. The judgment in 
this case has been delayed in order to afford us the opportunity of making this 
examinatioD, and not from any doubt which we entertained, at the hearing, on the 
points of law. 

There is one' portion of property, and one only, which upon this investigation 
it appears to us ought to have been included in the ancestral estate, namely Futteh- 
pore. The case appears to stand thus : — The title depends upon two documents 
nearly contemporaneous — one a sunnud from the Kajah of Benares, dated the 
17th July ITSg, which will be found in page 38 of the Appendix, the provisions of 
which are : Be it known to the present and the future mutsuddies, for the 
affairs of the amla of Pergunna Kole, situate in Sircar Juanpore,^’ and so on^ 
that, as Mouza Futtehpore, appertaining to the aforesaid pergunna (kharij -jumma), 
with the exception of the revenues of the sircar, together with the sayer, is in the 
name of Thakoor Burriar Sing, m^hf of old, therefore, upon the former rule, the 
same has been rendered mahf in favor of my friend Baboo Ujaib Sing ; you are 
desired not to molest the said Baboo in any way whatever as respects the afore- 
** mentioned mouza, but to leave it to the enjoyment of the said Baboo, and you 
shall not .demand a fresh sunnud for him annually ” 

The other document is a sunnud from the Collector of Benares, dated the 
16th of September 1785, which is found at page 64 of the Appendix, and it is in 
these words : — that ‘‘As the village of Futtehpore in the above Pergunna has been 
“formerly granted as mMify to the deceased Thakoor Burriar Sing, consid( 3 riug, 
“therefore, the rights of Baboo Ujaib Sing, as heir to the above Thakoor, the 
“ above village is to be continued as formerly, mahfy to the above Baboo, bis heirs 
“ and descendants for ever.” 

As against the East India Company and those claiming under them, we think 
these documerfts are quite sufficient to establish that this property was hereditary 
in the family of Ujaib Sing. 

The only other question is the right of Mussamut Golab Koonwar to mainte- 
nance out of the whole of the property held to be ancestral. Nothing was luged at 
the. bar, against this right, and it appears that, on the principle of the decree, it 
liRve been recognised before. 

^kalh therefore, report to Her Majesty our opinion that, upon the whole, 
the? decree complained ol should be varied by declaring that the village of Futteh- 
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pore ought to have been treated as ancestral property, and incjiided as snch in the 
estates, of which one-fourth part is by the decree allotted to Kampta Persad, and 
that Mussamiit Golab Konwar ought to have been declared entitled to inainte-? 
nance out of the whole of the ancestral property, and that the case should be remitted 
to the Court below, with directions to give effect to the above declarations, and 
that the decree complained of should, in other respects, be affirmed without costs. 

0 

The 24th February 1848. 

Present : 

Lord Langdale, Lord Campbell, Dr. Lushington, T. P. Leigh, Sir A. Johnston^ 

and Sir E. Ryan. 

Lnase— Surety— Ejectment— Damages, 

On Appeal from the Sudder Dwanny Adaiolut of Bengal 
Rajah Burroda Kant Roy, 
versus 

Ram Tunnoo Bose and others. 

Where a person became surety for the due performance by the lessee of the obligations contained In a 
lease for a term of years, and afterwards- became a partner with the lessee, and the lessor evicted the lessee 
before the expiration of the lease, — Hex d that a suit woxild lie by the surety for damages arising from the 
illegal ejectment, although the surety was not a party of the original contract with the lessor. 

Explanation of the principle of assessing the damages. 

The Chancellor of the Duchy of Cornwall (T. P. Leigh ), — This was an action 
brought by the respondents against the appellant to recover damages for the loss 
alleged to have been sustained by the former, through the wrQpgful act of the 
appellant. The wrong complained of was the ouster of the respondents from 
certain leases in which they allege themselves to have been interested under a grant 
made by the ancestors of the appellant. 

In 1816 the father and uncle of the appellant held the Pergunna of Syedpoor, 
in the District of Jessore, as zemindars, subject to the payment to the Government 
of an annual revenue of 43,296 rupees. 

The revenue had fallen into arrear, the zemindars were involved in debt to a 
large amount ; and in order to raise a sum of 54,000 rupees, they agreed to grant 
a lease to a person named Narayun Sing, of the Pergunna of Syedpoor, he under- 
taking to raise the required loan, and to pay the amount by instalments out of the 
rent of the Pergunna 

Narayun Sing appears to have been connected with a family of the name of 
Bose ; one of this family, Ram Dhun Bose, was a banker, and from him and his 
partner this loan was intended to be raised. 

m The first document connected with this transaction is dated SOth March 1816. 
It is a memorandum signed by Narayun Sing, and addressed to the Rajahs. The 
effect of it is that Narayun Sing, is to receive the rents of the Pergunna, of which 
the profits payable to the lessees, after discharging the revenue to Government, are 
stated to amount to 13,100 rupees, and of this 7,000 rupees per annum are to be 
paid to the bankers, leaving 6,100 rupees for the Rajahs. Out of this sum 105 ru- 
pees are to be deducted by way of allowance to Narayun Sing, leaving 5,995 rupees 
for the Rajahs. If anything further can be received from the ryots, one-half is to 
be paid to the Rajahs. If^ on Examination of the roll and papers and enquiry in 
the District, the rent is found to be less than it is rated at by the parties, an allow- 
ance is to be made to Narayun Sing. 

On the 9th April a corresponding document is signed by the Rajahs, and 
addressed to Narayun Sing, On the same day a grant is made by the Rajahs to 
Narayun Sing, of the Purgunna in question for a period of ten years, which is 
obviously intended to be in conformity with the "agreement of the same date. 
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On the 12fch gf April a corresponding document, or as^ we should call it, a 
counterpart of the lease, is signed by Narayun Sing. That is stated at page 48 of 
the Appendix, and the material portion of it is in these terms This engagement 
has been written by Narayun Sing in the year 1 222. You have given me a lease 
'‘ of the entire Pergunna of Syed poor, your zemindary, upon my application from the 
“ year 1223 to the end of 1232, for a term of ten years. I do hereby voluntarily 
“ crive this engagement of my own accord ; that I shall have possession in the dis- 
“ trict, and pay"" the annual rent according to th^e roll, after deducting the expenses of 
“ management and servants^ allowances at Chaneda in the sum of 56,397 sicca rupees, 
of whtch I shall pay the revenue of the pergunna, fixed in the Collectorate, the sum 
“ of 48,296 rupees 3 annas 10 gundas and 2 kowries, according to the instalments 
monthly into the Collectors treasury, and deliver to you receipts under the seal 
“ and signature of the Collector, and receeive recipts from you.” It then provides 
for the payment of 7,000 rupees to the bankers, and the 6,100 rupees to the Rajahs, 
omitting the allowance of 105 rupees, which was provided to be made by the agree- 
ment with Narayun Sing. 

From these documents the mode in which the rent is estimated sufficiently 
appears. Discarding from consideration for the present the sum of 11,792 rupees, 
to which we shall afterwards advert, the produce of the estate is calculated, after 
deductions, at 58,692 rupees. From this is allowed for expenses of management 
2,295 rupees, leaving for actual rent 56,397 rupees, omitting the smaller denomina- 
tions of coin. 

Ram Nursing Bose became surety for the due performance of the engagement 
of Narayun Sing. 

On the 29th of April 1816, a memorandum is made between Ram* Nursing 
Bose, Ram Dhim Bose, and Narayun Sing, by which their interests as partners with 
him in the lease are recognised, Ram Nursing Bose having a 4-anna share. 

In the end of the year 1816, it was represented by Narayun Sing that the 
income of the estate was less than it had been represented according to the roll, and 
that after deducting the sums allowed for management, and also a sum of 105 
rupees (which had been mentioned in the agreement which preceded the lease, but 
had been omitted in the lease itself), the net rent, instead of 56,897 rupees, would 
be only 54,981 rupees. Thereupon this memorandum is signed by Narayun Sing, 
and Ram Nursing Bose, as surety, is a party to it, which agreement is simply to re- 
duce the rent in the manner pointed out in this memorandum. 

It is clear that at this time there was no profit upon the lease, that is, no 
recognised or legitimate profit beyond that which might arise fro-m the large 
allowances for management. 

Previously to the year 1819, by the death of one of the Rajahs, and a transfer 
of his interest by the other, the pergunna in question became vested in the 
appellant. The new owner being a minor, the property came under the care of 
Court of Wards, a Court which appears to have a douWe jurisdiction, the guardian- 
ship of infants' estates, and the protection of the public revenue. 

In July 1 820 the Collector of the District, where this property was situate, 
examined into the circumstances of the minor’s property and the conditions of this 
lease. It appeared to him, not perhaps very unnaturally that this lease was most 
detrimental to the infant, and he considered that it contained such evidence of 
fraud -and oppression practised by the lessee towards the lessor, that in a letter 
addressed by him to the Court of Wards on the 1st of July 1820, he advised that 
the Court, as of their own authority, should annul the transaction, and make a 
new lease of the propert}". 

' The Court of Wards, however, considered that this proceeding would not be 
justifiable, and that the existing arrangement could only be set aside by a suit in- 
stituted by the minor for that purpose. They wrote a letter to this effect to the 
Collector on the 1 1th July of 1820, recommending that, if a new arrangement can be 
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imade with the assent of the lessees, it should be done. They conclude their letter 
with this paragraph : — ''As the Court aret)f opinion that the settlement of Syed- 
poor, formed by the late Rajah cannot be disturbed, it will be necessary to require 
" the farmers to give securitiy for the fulfilment of the existing engagements, or 
" those which they may assent to under the preceding instructions ; at all evente 
" the regular liquidation of the Government revenue must be secured/' 

In November 1820 the Government consented to advance two lacs of rupees 
to the Court of Wards, to enable them to pay off the incumbrances on the minor's 
estate. 

On the 2nd of February the Collector wrote to Narajuin Sing, and required 
him to come to a settlement upon fair terms for the property which he held, giving 
him notice that if he refused to do so, the money due on the mortgage should be 
paid off and the lease annulled. What was done upon this does not appear, further 
than that Narayun Sing did not consent to make any new arrangement. 

The Bengal year 1227 terminated in the month of April 1821, and the only 
evidence we have of what took place is a statement in a letter of the Collector 
to the Court of Wards of the 5th July. From this it appears that in the begin- 
ning of the year 1228, which would mean in April or May 1821, he called upon 
Narayun Sing to give the security required by the last paragraph of the letter of 
the 11th July 1820, and at the same time issued a proclamation to the ryots, 
prohibiting them from paying any revenue to the farmers' until such security should 
be tendered and accepted. 

Now this seems a somewhat harsh proceeding ; in February the Collector is in* 
sisting on the lease being set aside. In April or May, without any further com- 
munication with the lessee as far as appears* he for the first time required security 
for performance of the condition of the lease, and prohibits any payment by the ryots 
until it is tendered and accepted. 

It is said that at this time the revenue was in an^ear. The Judges in the Court 
below appear to have considered that this was not the fact. There does appear 
there to be evidence that" about two months' revenue was unpaid at the end of the 
year 1227, No demand, however, seems to have been made for payment, and it 
is not at all referred to as the ground on which security w^s required, or on which 
the lease was to be attached. 

On the 20th of June 1821, notice is given to Narayun Sing, that unless he 
furnishes security, the lease would be attached ; several persons were accordingly 
proposed as sureties by Narayun Sing, amongst others a person named Bunmally 
Bose. They were all, however, rejected by the Collector, who on the 5th of July 
1821, communicated what he had done to the Court of Wards in the following 
letter : — " It appearing that the farmers of Pergunna Syedpoor have never furnished 
"^ the security required by the last paragraph of your predecessor’s letter of the 
" 11th July last, I beg leave to acquaint you that previously to allowing them to 
" commence the collections of the present year, and with the view of securing the 
" regular payment of the Revenue of the Government, I called upon them to furnish 
" the security required, and at the same time I issued a proclamation to tile ryots 
" prohibiting them from paying revenue to the farmers until such security should 
"be tendered and accepted. Nai'ayun Sing, the recorded farmer of Syedpoor, has 
" offered as his security the five persons noted in the margin, but as they are all 
" sharers with him in the farm, I rejected their security. The security of 
" Bishonath and Bunmally Bose is besides inadmissible for other reasons, as the former 
" is security to a large amount for the treasurer of this office, and also for one of 
" the record keepers.” Then it mentions the objections to other parties ; then he 
says, " A period of 15. days having elapsed since the issuing of the above order, and 
" no other security having been tendered by the farmer, I beg leave to propose 
" that, as the collections of the year are at stand, the pergunna be immediately 
^ attached." 
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Od the 6th July, the day after this letter, he serves a further notice on 
Narayun Sing, in these terms : — “ Be it known to Narayun Sing, farmer of the 
“ Pergunna of Syedpoor. that you have been often required to furnish good security, 
you have not yet furnished it ; if you intend to furnish good security, you are to 
“ attend at ten o’clock to-morrow with good security. Consider this as pe- 
“ remptory.” 

On the 17th of July the Court of Wards wrote as follows to the Collector ; — 
I am directed to acknowledge the receipt of your letter of the 5th instant. Unless 
■“ the farmers of the pergunna abovenamed are in balance, the Court consider the 
■ “ measure pursued by you, as contained in the first paragraph of your letter pre- 
“ mature, and should not have been adpoted without a previous report to the Court. 

With reference to the last paragraph of your letter, the Court desire that if, when 
“ you :receive these orders, the farmer has not tendered respon.sibIe security, you 
“•will attach the estate and, after the prescribed manner, issue advertisements 
“ inviting proposals for the farm for the unexpired period of the minority.” 

The Collector appears to have discovered that the objection which he had 
made to Bunmally Bose as a surety, viz., that he was interested in the lease, was 
unfounded, and he therefore withdrew that objection, but he considered that he was 
not a sufficient security, and required some additional security to be provided. 
Narayun Sing did not provide such additional security, but he offered to deposit 
rupees 10,000 until the security bond should be executed by Bunmally Bose. This 
•offer was rejected, and in the month of August 1821, the Collector attached the 
estate and entered into receipt of the rents. On the 15th of August 1821, he 
wrote to the Court of Wards, informing them of what he had done, and on the l7th 
of August the Court returned an answer approving of what had been done, but 
directing that advertisements should be issued for the re-lettibg the property accord- 
ing to the regulations (which seem to have required an interval of 12 months), 
and directing that if, in the meantime, good security was afforded, the farmer should 
be restored to possession. 

In September 1821, Narayun Sing appears to have petitioned the Zillah Court 
for relief. The Court refused to interfere, a decision which was confirmed by the 
iSudder Court on appeal in June 1822. In the meantime, the estate was let by 
the Collector for a large increased rent of rupees 81,026. This arrangement was 
communicated by the Collector to the Court of Wards on the 18th of February 1822, 
and confirmed by the Court of Wards on the 11th of June 1822. 

Earn Nursing Bose having died, leaving the present respondents bis repre- 
sentatives, a suit was instituted, in July 1826, by them" together with Narayun 
Sing, against the appellant, to recover damages for the loss which they had 
sustained by being turned out of possession under the lease : Narayun Sing 
afterwards withdrevy his claim, and the suit was continued by the re.spondents. 

After much litigation in the Courts below, and much difference of opinion 
amongst the Judges, on the lith of April 1837, final judgment was pronounqed for 
the plaintiffs, awarding to them a sum of rupees 38,531, together with interest 
upon part from the time of their expulsion, and upon the whole for the end of the 
term of 10 years, in the lease. 

Against this judgment the present appeal is brought, and the ingenuity of 
Counsel has suggested a great many olyections, some of which do not appear to us 
of much weight ; — 

Fipt. — It is said that the respondents were not parties to the contract with 

the Kajabs, and therefore could not sue for any breach of it. The answer is ob- 
vious, that the suit is not founded in contract, but in a wrong alleged to have been 
done by the appellant in depriving the respondents of property in which they had 
. .a valuable interest. 

■;! Secondly. It is said that Ram Nursing Bose could not have any interest in 
.•the lease, because he was a surety for the due performance of the obligations con- 
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taiaed in it by the lessee. A passage was cited from Colebrooke^ Digest'" to snpporfc 
this objection. It does not, however, appear to us to have any bearing on the case, 
and we have no doubt that Ram Nursing Bose had an interest for any injury to 
which he was entitled to compensation. 

Thirdly , — It was said that this was a mere mortgage transaction, which the 
mortgagors had a right to terminate by payment of the mortgage money. This 
does not appear to us to be the exaci nature of the transaction. Narayun Sing 
engaged to procure a loan in consideration of having a beneficial lease for ten 
years ; he did procure the loan, and his interest could not b^ defeated by paying off 
what was due to the lenders. 

Fourthly . — ^It was next said that the revenue was in arrear at the time when 
the lease was attached, and that there was power under the lease in that case to 
resume possession of the estate. If this had been the ground on which the attachment 
took place, it would have been necessary to examine very particularly into the evi 
deuce in order to see whether anything had occurred which enabled the lessor to take 
advantage of a forfeiture ; but in fact it is quite clear that no proceeding was ever 
taken upon any such ground, and that the lease was annulled because the lessee 
had failed to provide the security required by the Court of Wards on behalf of the 
appellant. 

The only substantial questions in the case are : first, was that Court justified 
in annulling the lease upon this ground ? Secondly, if not, have the damages done 
to the respondents been assessed upon a reasonable principle ? 

It is clear from the documents already referred to, that the security required 
was for the performance of the engagements contained -in the original lease, and 
not merely for the payment of the revenue to the Government. If any doubt could 
exist on this point, it would be removed by reference to the security bond proposed 
by the Collector for execution by Bunmally Bose, which is stated in the Supple- 
mental Appendix, page 4. 

Then was there . any right in the Court of Wards, acting for the minor, to re- 
quire this security ? The original lease, with a surety whom the lessor considered 
sufificient, had been granted by the ancestors of the minor. That surety was still 
alive, and no change is shown to have taken place in his circumstances. It would 
be singular if the circumstance of the estate devolving on a minor could enable 
the Court of Wards on his behalf to interfere with, and alter the terms of, a con- 
tract made by those through whom he claims. No authority of any kind has been 
produced to show the existence of so extraordinary a power, and we must therefore 
assume that no such authority exists. If this be so, the dispossession was clearly 
wrongful, and the respondents were, in our opinion, entitled to maintain their action. 

But there remains a question hardly less important, upon which we find it 
quite impossible to concur in opinion with the Court below, viz,, the principle 
upon which they have assessed the damages. In the first place they have given 
damages to the respondents as being entitled to a 12-anna share, or twelve- 
sixteenths of the lease. 

Now the only evidence in the case of Ram Nursing Bose having any interest 
at all is found in the agreement of the 29th April 1816, already referred to, by 
which Ram Nursing Bose would be entitled to a 4-anna share, and the answer of 
the appellant in this suit according to which he would be entitled to a 5-anna share. 

A suit was referred to by Mr. Wigram, from which he argued that it was to 
be inferred that jTarayun Sing and Ram Nursing Bose were the partners, and the 
only partners in the lease. But, upon examining that suit, it does not even show 
that Ram Nursing Bose had any interest whatever in the lease ; he is treated 
merely as a surety. How, then, is it possible to hold, as the Court below has done, 
that Ram Nursing’ Bose had a 12-anna share ? 

Again, with respect to the computation of the loss, the Court appears to us to 
have adopted a very erroneous principle. They have held that under the original 
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lease the lessee haia clear profit rent of 12,843 rupees, and holding the respoti- 
dents entitled to three-fourths of that sum, they consider them to have had a profit 
rent of 9,632 rupees per annum, and they give them that sum for 4 years, amount- 
ing to above* 38,500 rupees. 

The profit rent is thus made out. They treat the sum of 11,792 rupees sus- 
pended in the original lease as a profit rent intended to he kept by the lessee. 
They then say that it appears that in the Bengal year 1 227, that is to say, in the 
last year of their holding, the lessee had increased the rents of two portions of the 
property by the sum of 2,097 rupees ; to one-half of this increase the lessees would 
be entitled, and addingfhis sum (1,048 rupees) to 11,792 rupees, the amount will 
correspond with the sum stated in the judgment. 

The question then is, ought the sum of 1 1,792 rupees to be treated as a profit 
rent to the lessees ? In other words, was it intended that the lessee, as a consider- 
ation for procuriog a loan of 54,000 rupees, should bare not only all the other ad- 
vantages secured by the lease, but a gratuity of 1,17,920 rupees ? for this would be 
the sum which he would receive during the ten years' term. 

If anything so monstrous was intended, it should have been expressed in the 
fnost distinct terms. But so far is this from being the case, that the engagement of 
Narayun Sing is distinct to pay the annual rent^ according to the roll ; and none of 
the Counsel on either side at the hearing could explain the item from which this 
extraordinary inference is drawn. The natural interpretation to be put upon it, 
as we think, is that from the gross sum appearing upon the roll, a deduction of 
13,792 rupees was made in respect of sums which, for some reason or other, 
w^ould not be received duripg the lease. 

This construction is quite consistent with the agreement which preceded the 
lease, with the subsequent reduction of rent in consequence of the deficiency in the 
roll, and with the whole conduct of the parties. 

In a letter of the Collector of Jessore of the 1st of July 1820, already referred 
to, this sum is spoken of as a sum suspended without any assigned cause. . In the 
answer of the Court of Wards, it is suggested that this suspension could hardly 
have been made without some sufficient or at least ostensible cause, and that they 
could not assume that the parties were fraudulently withholding so considerable a 
portion of the revenue. 

We are satisfied, therefore, that this was not a sum in which the lessee was in- 
tended to take any interest. The profit which he was to derive from the lease w^as, 
however, considerable. First, he was allowed between 2,000 and 3,000 rupees for the 
expenses of management ; secondly, he was to have 5 per cent on balances ; thirdly, 
he was to have one-half of any increased rent which might be derived from the 
property through new arrangements, 'which it was contemplated might be made 
with the ryots, by a new settlement and re-measurement of the property. If he 
derived any profit beyond this, such profit would not have been according to his 
agreement, but in fraud of it, and we think it cannot be allowed. 

We agree with the Court below in thinking that the respondents could not 
claim a share of the profits made by the new lease, because such profits were not 
made, and it does not appear that they could have been made by the original lessees j 
nor have we any means of judging whether any, or, if any, what profits could have 
been made, or would have been made, by them. . 

In strictness, the proper order* would be to vary the decision of the Court 
below by declaring that the respondents, instead of twelve-sixteenths, were entitled 
only to five-sixteenths, of the whole value of the lease, at the time of eviction ; 
that, in computing the value of such lease, no allowance ought to be made for the 
supposed profit rent of 3 3,792 rupees, but that allowance ought to be made for 
l^iiaerhalf of any increased rent which has been secured by the lessee before the 
and also for any excess of the sura allowed to the lessor for expenses of 
Xliaiaigement, beyond the necessary expenses of collection ; and that regard ought 
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also to be had to the chance of any increase of rent which the lessee might have 
fairly expected to receive. 

It is obvious, however, that the Judges below could have little better means ■ 
of fixing a fair amount of damages than we have, and we propose, after declaring 
the principle on which we proceed, to name- a gross sum by way of damages,, and 
thus put an end to all further litigation. Taking the damages for the whole period 
of five years, we think a sum of 10,000 rupees is proper to be allowed as of the 
date of our judgment^ with interest %t 6 per cent, from the date of our judgment 
till payment. We shall leave the costs below unaltered, and give no costs of the 
appeal. 


The 29th February 1848. 

Present : 

The Duke of Buccleuch, Lord Langdale, Dx’. Lushington, T. P. Leigh, Sir E. H. 

East, and Sir E. Eyan. 

HindooLaw— Adoption— Acquiescence— Ancestral Property— Division— Partition, 

On Appeal from the Sudder Deiuanny Adaivlut of Madras. 

Eungama (widow) for herself and on behalf of Lutchmeputty Naidoo, 

versus 

Atchama (widow) Ramanadha Baboo, and Puttoory Gaily Doss. 


Atchama (widow), 
versus 

Eamanadha Baboo. 

According to Hindoo Law, a second adoption (the first adopted son still existing and remaining in 
possession of his character of a son) is invalid. The acquiescence of the first adopted son, after he came 
of age, in the division of property made by the adopting rather between his two adopted sons, was hot 
equivalent to a previous consent (binding on the first adopted son,) to the disposition of the ancestral 
property by the father, buc was binding on the first adopted son with regard to other property of which 
the father had the power of disgosiiig by an act mter vivos without the consent of the first adopted son. 

The Right Hon’ble T. Pemberton Leigh (Chancellor of the Duchy of 
Comiwall ). — The question in these appeals relates to a very large property in the 
Northern Sircars, whichin theyear 1798 belongedto a zemindar named Vencatadry. 

Vencatadry being childless, on the 2nd of April 1798, adopted as his son a boy 
named Jaganadha. On this occasion he signed a paper, bearing date the 7th April, 
1798. In this paper, after reciting the adoption, he proceeds to say, “ Therefore be 
“ it believed that I have executed this, my Tutelar Deity bearing -witness, that 
“Jaganadha Naidoo is huckdar or heir to my zemindary mirasy, to my -wealth and 
“ debts ; and that 1 have it not in my po-wer, on any account -whatever, to make 
“over (the same) to any other person besides him (Jaganadha Naidoo)." 

Of the fact, or of the validity of this adoption, no question is made. He 
afterwards became desirous of adopting another boy, named Ramanadha, and of 
dividing his property between them. It is said by the appellant, and many witnesses 
have sworn, that he consulted certain Pundits as to the validity of a second adoption, 
and was advised by them that a second adoption could not be legally made. 

It was contended by the appellant that, tipqn the whole evidence, it was to be 
inferred that, in consequence of this opinion, although he brought up Ramanadha as his 
son, he never adopted him with those religious ceremonies which vrere necessary in 
order to constitute a valid adoption according to the Hindoo Law. We have no 
doubt, however, that he did whatever was necessary to constitute a valid adoption, 
if such second adoption could, by the Hindoo Law, be valid. This last adoption 
took place in 1807. Various steps seem to have been takert by Vencatadry during 
the minority of both these boys with a view to divide his property between them. 
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In 1815, Jaganadha attained the age of eighteen, when by Hindoo Law he 
came of age. After this, in 1816, Vencatadry made a new division between his two 
sons, Ramanadha being still under age, as it seems, about nine years old. Jagauadha 
took possession of the property so allotted to him, and Yencatadry seems to have 
remained in possession of what was allotted to Ramanadha. In the course of the 
year 1816 Vencatadry died. Jaganadha claimed the whole of the property of Ven- 
catadry, alleging that the adoption of Ramanadha was invalid, and at all events did 
not constitute him a co-heir. 


Much dispute took place upon this subject, and various proceedings were had 
before the Board of Revenue, which had seized a large portion of the property for 
payment of arrears of revenue. Suits were instituted for the purpose of determinino- 
the rights of the parties, into the particulars of which it is not necessary to enter 
The first of the suits now in controversy began in 1820, being a suit instituted 
by Ramanadha against Jaganadha, to establish his right to that portion of the 
property which had been allotted to him in his character of adopted son by 
Vencatadry. This suit was still pending when Jaganadha died. In ] 824 a decision 
was pronounced against Ramanadha, from which, however, he appealed ; and 
before the appeal had been heard, and on the 28th of February 1825 Jaganadha 
died. He left no natural-born issue, but two wives, Rungama and Atchama, and 
a boy, who had been brought up in his house, and who is said to be his adopted’ son 
named Lutchmeputty. ^ ’ 

The question then arose, who was entitled to succeed to the estate of Java- 
nadha ; the question of what the estate of Jaganadha consisted, that is, whether 
he was entitled to the whole or only half of the estate of Vencatadry, still remainino- 
unsettled. With respect to the right of succession to Jaganadha, it is not disputed 
that if he left a son, whether natural born, or legally adopted, such son would be 
entitled to succeed— that if be left no son, but an undivided brother, such brother 
would be entitled to succeed— that if he left no son, nor undivided brother, the 
widows, or one of the widows, would be entitled to succeed. 

On the death of Jaganadha, Ramanadha set up a title to the whole estate of 
Vencatadry, alleging (not very consistently with his former claim) that he and 
Jaganadha were undivided brothers, and that Jaganadha had left no issue natural 
born or adopted. ' 


Rungama at first acquiesced in the claim of Ramanadha, it beino- alleged by 
her that she was deceived by Ramanadha, who got authority to act for her while it 
is alleged by other of the parties that she colluded with him. 

Lutchmeputty was a child of about six years old, and no claim was broimdit 

forward on his behalf. Atchama, however, instituted a suit claimitig the whole of the 
estate of Jaganadha, and insisted that she was entitled to inherit Afterwards 
Ramanadha and Rungama having quarrelled, the claim of Lutchmeputty was 
advanced After long litigation with various fortune in the Indian Courts, the 
Sudder AMawlut decided that Jaganadha and Ramanadha were undivided brotliers 
and that Lutchmeputty was not the adopted son of Jaganadha; that, consequeutlv 
Ramanadha w^ entitled to the whole inheritance which had come from Vencatadiw • 
and against this decree the present appeals are brono-ht. ^ 

The questions for our decision r&Me, first, to°the estate of Vencatadry; and 
secondly, to the succession to Jaganadha. The conflicting parties are--First, 
Lutchmeput^, who claims the whole inheritance which came from Vencatadry on 
^e ground that Jaganadha was the only adopted son of Vencatadry ; and thit he 
Lutchmeputty, is the adopted son of Jaganadha. Secondly, Atchama, who insi.sted 
that Lutchmeputty was not well adopted, and that she, as eldest widow, is entitled 
the'efs^^f T° f. Jaganadha. Thirdly, Rungama, who maintains 

hiZ if that. If he is not the adopted son, she is 

®ritM to share with Atchama in the succession of Jaganadha. Lastly, Ramana- 
nxQiintaiiis the decree as it stands. ^ 



PRIVY COUNCIL JUDGMENTS. 


199 


A further question is made, in which all the other parties concur in contending 
against Rarnanadha, that if he was well adopted, and therefore a brother of Jagana- 
dha, they were divided, and not undivided brothers, and therefore, though Ramana- 
dha might be entitled to his share of Vencatadry's property, he can have no right of 
succession to J aganadha. 

As far as concerns Rarnanadha, his, whole title ^depends on the validity of his 
adoption. If he was not well adopted, he was neither a co-heir with Jaganadha nor 
heir to Jaganadha. • 

The first question, therefore, is as to the validity of a second adoption ; the first 
adopted son still existing, and remaining in possession of his character of a son. 
This appears to have been long a point of great doubt in Hindoo Law, and it is stated 
by the Judges in this case to be unsettled. 

'Three classes of authority have been referred to : firsts the opinions of the 
Pundits appearing in the course of the proceedings ; Secondly, the native author- 
ities as found in the Hindoo treatises ; and Thirdly, the European authorities. 

First, as to the Pundits. There is considerable difference of opinion amongst them. 
If the 'appellant's evidence is to be believed, a number of Pundits and learned men 
gave their opinion against the validity of the adoption to Vencatadry in his time ; 
and this at a period when their bias would probably be to favor the wishes of the 
powerful Raja who consulted them. 

On the death of Vencatadry, there is a certificate signed by 140 Brahmins 
that the adoption of Rarnanadha was invalid. But as this was an opinion pro- 
cured by J aganadha, then in possession of the estate, but little weight probably is 
due to it. 

On the other hand, in 1818, before the institution of suit by Rarnanadha, the 
Northern Provincial Court took the opinion of their own Pundit, and of the 
Pundits of the Centre and Southern Division of the Court on these questions : — 
First, is a person, having conjointly with a wife adopted a son, and thereafter being 
displeased with her, and marrying a second wife, authorized by Hindoo Law, 
conjointly with her the second wife, to adopt a son 'I Secondly, a person adopting a 
son, having for any reason adopted a second son, is the former or the latter heir to 
the estate of the person adopting, or are both sons entitled to share the same ? 

These Pundits being at a distance from each other, giving separate opinions at 
some intervals of time, without, as it appears, any communication between them, 
all agreed in holding that the second adoption is good, and that both sons are 
equally entitled to inherit. These opinions seem to be as free as any opinion can 
be, from suspicion of undue influence. 

When the case came before the Sudder Court, two of ^the Pundits consulted 
were in favor of the adoption, and one against it. The reasoning of the two 
Pundits in favor of the adoption is certainly very unsatisfactory ; but still, as far as 
the law is to be collected from the opinion of the Pundits to be found in this case, 
the preponderance is in favor of the adoption. These opinions, however, are by no 
means conclusive. And the appellants contend that the native authorities upon 
which they are founded are strongly against the validity of a second adoption. 
These authorities, like the opinions of the Pundits, are not reconcileable with each 
other. In the digest of Hindoo Law on Contracts and Successions, with a Com- 
mentary by Jagannatha translated by Mr. Colebrooke, the question is discussed 
and treated as one on which a difference of opinion prevailed. The most material 
passages of the treatise are found in pages 386, 389, 395, 397. The author holds 
the better opinion to be that an adoption is valid, although a previously-adopted 
son, or even a natural-born son be already in existence.^ The main foundation of 
that opinion being an ancient text, “ That many sons are to be desired, in order 
that one may travel to Gaya.'*’ 

It was attempted, in a most ingenious and able argument on behalf of the 
appellants, to reconcile this authority with others, apparently of a different 
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tendency, by shoT^ing that the author intended, not that many sons of the same 
description might be adopted, but that he referred to sons of different descriptions 
of -which there were twelve recognised in the remote ages of Hindoo antiquitv 
though only two are now allowed,— the son given, and the legitimate son Another 
suggestion was that the author intended only that the second adopted son may have 
the rights of a son m the e.vent of the failure of the existing issue, natural or 
adopted. 

We find great difficulty in adopting either of these suggestions : at the same 
time it must be owned that the doctrine is not very clearly stated, iJor very easily 
to be reconciled with some of the authorities to which it refers ; and with respect 
to the nght of inheritance of the second son, we rather collect the author's opinion 
to be that the second son would succeed, as in the case of a son well adopted by 
one having no issue, to whom a son is afterwards born, namely, to one-third only 
of nis father s estate. ' , 


_ What, however, may be the effect of this practice, its authority is far out- 
weighed by two othSr Hindoo works expressly on the subject of adoption-the 
Uattaka M%7namsa and the Dattaha Ghandrika. The first passage sec 1 plac 
3, m the former of these works, is the citation of a text of an ancient sao-e’ Atri in 
these words By a man destitute of a son only, must a substitute for the same 
always be adopted. This, perhaps, standing alone, might be held to mean that 
upon such an one only was it incumbent to adopt a son. The Commentary 
however,, excludes this construction, for it says, sec. ], plac. 6 :~“‘By a man 
T“ incompetency of one having male issue is signified 

by the term only m this parage. The author then, after quoting a text from 
Menu much to the same effect with that cited from Atri, observes that the 
instances of adoption by certain illustrious persons of sons, although they already 
had male issue, must be considered as exceptional cases, and not as -generally 
authonzing the act. In the next paragraph 12, the author seems to concede that a 
second son may be adopted with the sanction of the existing issue 
_ The DattalM ChandHlea, sec. 1, plac. 3, cites the same text from Atn and 
and puts the same construction on them as the Dattaka Mimamsa. 

We think that these treatises are more distinct than the work of Jamn- 
they are written on the particular subject of adoption. They enjoy, as we 
understand, the highest reputation throughout India, and their weight is strong 
against a second adoption. In the ordinances of Menu, translated by Sir William 
Jones we find this passage in page 315 » He whom his father or mother 

With her husband s assent, ^ gives to another as his son, provided that the 
donee have no issue,, is considered as a son given "" 

In the Vim Darnam Setii, translated by Mr. Halhed, chap. 21, sec. 9 the 
proposition is distinctly stated He who has no son, or grandson, or grandson’s 

If we are to form our opinion of the law from the effect of these authorities 
So?d^adTption^ to a conclusion adyerse to the validity of a 

_ At the same time it is quite impossible for us to feel any confidence in our 

pinion upon a subject like this, when- that opinion is founded upon authorfe^ 

translations, and when the doctrines themselves, 
and .tile reasons by which they are supported or impugned, are drawn from the 

”hlhw. f”* '“***’’ of “o Hi"<>00». "tl. 

febomrof thoS whfL ^ assistance to be derived from the 

■ ImSSv S investigated this subject, with all those advantages of 

femnljarity . with .the laws and languages of Hmdoostan in which we ar^ necessarily 
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deficient. Here, unfortunately, as everywhere else, there is some discrepancy in the 
authorities. ^ 

Sir Thomas Strange, in his Elements of Hindoo Law, Volume 1, page 78, se- 
cond edition, expresses himself as follow : — In general, it is in default of male 
“ issue that the right is exercised ; issue here including a grandson or great grandson. 
But as there exists nothing to prevent two successive adoptions, the first having 
failed, whether effected by a man himself, or by his widow or widows after his 
death duly authorised, so even whei% the first subsists, a second may take place, 
“ such having been the pleasure and will of husband, upon the principle of many 
“ sons being desirable, that some one of them may travel to Gaya, a pilgrimage 
considered to be particulary efficacious in forwarding departed spirits V/eyond their 
destined place of torture/" In support of those propositions, he refers to two cases 
in Mr. Macnaghten"s Keports — Shmnehunder v. Narayni Diheh (1 Ben. Sud. 
Dew. Rep. 209), which was decided in 1807 ; and Goureepersliaud Rai v. 
Mussawiut Jymala ( 2 Ben. Sud. Dew. Rep. 136), which was decided in 1814, 

Now the first of these cases decided only that a second adoption is valid when 
the first adopted son has died without issue, a point of law which is not disputed. 

In the second case, a man having two wives gave authority to each of them to 
adopt a son ; one of them made the adoption. He himself, together with the other 
wife, afterwards made an adoption, and it was finally held that the two sons were 
entitled equally to inherit to the husband. 

This was a very peculiar case — it certainly seems to assume the validity of a 
double adoption ; but the doubts in the case seem to have Been rather as to ihe 
effect of the second adoption by the husband himself in revoking the authority 
given to the wife, than on the validity of a second adoption while a first adopted 
son is living. 

This decision was stated by the Court to be in conformity with the preceding 
case of Shamehunder Y, Narayni Diheh, which, in truth, for the reason already 
mentioned, in no degree supports it 

These we believe are the only European authorities referred to on behalf of 
Ramanadlia. With reference to these cases it may be observed that they have 
never been considered as settling the law upon this subject In a note to the case 
of Narayni Diheh v. Hirkishor Mai (1 Ben. Sud. Dew. Rep. 42), which it seems 
was supplied to the reporter by Mr. Colebrooke, the translator of Jagannathal s 
Digest, he states the point as one of doubt, and in which, although the authority 
of Jagannatha was in favor of the adoption, the weighty authority of Daitalm 
Ghandrika was the other way. Every European, without any exception, as far as 
we have any information, who has since examined the subject, has come to a 
conclusion adverse to the^second adoption. In a Note to Strange’s Elements of 
Hindoo Law, Vol. II., page 85, second edition, the law is thus stated by Mr. Suther- 
land, a very high authority ; — A Hindoo cannot have legally adopted children ; 
a son legitimate or adopted existing, any subsequent adoption would be invalid ; 
at least the son so adopted would not inherit.” 

In Mr. Sutherland’s Synopsis of the Hindoo Law of Adoption, page *212, he 
thus expresses hi&.self “ The primary reason for the affiliation of a son being 
“ the . obligatory necessity of providing for the performance of , the exequial rites 
celebrated by a son for his deceased father, on which the salvation of a Hindoo 
“is supposed to depend, it is necessary that the person proceeding to adopt should 
“be destitute of male issue capable of performing those rites. By the term ‘issue,’ 
“ the son’s son and grandson are included. It may be inferred that if such male 
“ issue, although existing, were disqualified by any legal impediment (such as loss 
“ of caste) from performing the rites in question, the affiliation of a son might 
“ legally take place,” 

In Mr. Steele’s Synopsis of the Law of Hindoo Castes, he states, page 48 : — 
“ An adoptmn can take, place only where no begotten son or grandson exists, or 

. ^ 1 B 
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'Svhere the begotten son has lost caste.” Again, at page 52 : — In the case of the 
'' death of an adopted son (and total loss of caste is considered equivalent to death), 
another may be selected and given in the same manner ; but a man, after adopt- 
“ ing one boy, cannot adopt another at the desire of a second wife, &c. Only one 
adopted son can subsist at one time.” It is true that the Treatise purports to 
relate to the customs of the provinces of Bombay, but we are not aware of a differ- 
ence between the different provinces on this point, though there appears to be some 
minor differences on other points of the la\^ of adoption, and for this the last 
Section of the Mitaelcshara is referred to. The last paragraph in this page seems 
to be the statement of different opinions collected from different quarters, and, as 
might be expected, not very well agreeing with each other. But by far the most 
important authority is Mr. William Macnaghten, whose Principles and Precedents 
of Hindoo Law were composed, as appears from the preface, after collecting all the 
information that could be procured from all quarters, and after a careful examina- 
tion of all the original authorities and of all the opinions of Pundits recorded in the 
Supreme Court for a series of years. 

This work was published after his report of the two cases already referred to, 
and of course he could not but be acquainted with them ; indeed he refers to one 
of them. 

Now Mr. Macnaghten states the law as he considers it to be, without the 
slightest doubt or hesitation. He says, Vol. I., page 80: — ‘'It is *clear that a 
“ mau having adopted a boy^ and that boy being alive, he cannot adopt another f 
and he examiues the text that " many sons are to be desired, in order that one may 
'' travel to Gaya and says that it applies only to natural-born sons. We are in- 
formed by our very learned Assessor, Sir Edward Ryan, that this work of Mr. 
Macnaghten is constantly referred to in the Supreme Court as all but decisive of 
any point of Hindoo Law contained in it, and that much more respect would be 
paid to it by the Judges there than to the opinions of Pundits. Upon the particu- 
lar point in question, Sir Edward adds all the weight of his own high authority, 
concurring as he does entirely in the law as stated in Macnaghten. 

The Judges in. the Sudder Court state that they are aware that this has been 
long considered a doubtful point, and they seem to proceed entirely on the opinion 
of the Pundits who favor the second adoption. 

On examining the reasons assigned by those Pundits, they rest upon two 
main points : Jio^st, the text that “ many sons are to be desired in order that one 
may travel to Gaya second^ upon the doctrine that “he who has only one son, is 
to be considered childless.” 

Now, the first of these texts is entirely out of the case, if Mr. Macaghten^s ex- 
planation be correct ; and as to the second, in referring to the passages on which the 
Pundits rest, they manifestly relate not to a person who receives a child, but to one 
who gives a child, in adoption. 

Upon the whole, therefore, for these reasons (which, as the point is of great 
general importance, we have thought it advisable to explain very fully,) we have come 
to the conclusion that the adopton of Ramanadha was not valid, and that the judg- 
ment of the Sudder Court upon that point must he reversed. 

If we had come to a different conclusion on this subject, it would have been 
necessary for us to examine into the effect of the deed alleged to have been executed 
by Vencatadry on the adoption of Jaganadha, and upon which one of the Courts 
below held that the subsequent adoption was invalid, as far as regarded the right 
of inheritance \ but our view of the first point makes this unnecessary, and also re- 
moves all question as to the alleged division between the supposed brothers. Feeling 
the hardship of this case on Ramanadha, we have looked with some anxiety to see 
whether his title could be mantained, on the ground that it was subsequently recog- 
nised by Jaganadha, and that such subsequent recognition might be considered equi- 
valent to a previous assent. We think it, however, impossible to maintain his right 
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upon this ground Supposing Jag anadha to, have acquiesced he came of age in 

the division of property made by Vencatadry, it was an acquiescence on the footing of 
a right already asserted by the father to exist in Earnanadha, and it does not ap- 
pear that - Jaganadha possessed all the knowledge, or w^as placed in the circum- 
stances which must exist in order to make his ratification binding even if we assume, 
what is not by any means clear, that such subsequent ratification would be equi- 
valent for that purpose, in Hindoo Law, to previous consent. It appears, however, 
that there was some property, both real and personal, of which Vencatadry had 
the power of disposing by an act, inter vivos, without the consent of Jaganadha, 
and we think that he made a gift, as far as he could, of his property between his 
two sons. Applying, then, to this case a principle not peculiar to English Law, 
but common to all law which is based on the rules of justice, namely, the principle 
that a party shall not at the same time affirm and disaffirm the same transaction— 
affirm it as far as it is for his benefit, and disaflSrm it as far as it is to his prejudice, 
—we think that efifect must be given against the estate of Jaganadha, to the 
intentions of Vencatadry, as far as he had the power of effecting them. If Ja- 
ganadha takes, as we think he is entitled to do, the whole ancestral property which 
the father could not dispose of without his consent, we think he must give up for 
the benefit of Ramauadha the whole property included in the division to the dis- 
position of which his consent was not necessary. 

Ramanadha being removed from the contest as to the succession of Jaganadha, 
the question as to that succession is in dispute between Lutchnieputty and Atclia- 
ma, for Rungama, though’ she may have the same interest with Atchama, in opposiiig 
Lutchnieputty, supports his title. This is a mere question of fact, upon which, as in 
almost all cases from India, the evidence is contradictory, and the decision must turn 
very much upon the probabilities of the case, to be collected from those facts which 
are sufficiently established. 

In the year 1810 the situation of Jaganadha was as follows : — He had married 
two wives, but had never had any issue by either of them. He is stated by some 
of the witnesses to have been from bodily infirmity very unlikely to have issue. 
This is so far confirmed by undisputed facts, that he lived for six years afterwards 
wuth Rungama, and never had any issue. He might therefore reasonably presume, 
or perhaps knew, that he should have no natural-born son, or at all events no such 
son by Rungama. 

With Atchama he had quarrelled in April 1819 ; and previously to the alleged 
adoption, she had quitted his house, to which she never seems to have returned till 
after his death. Under these circumstances it cannot but be held probable that he 
should choose to adopt a son. But this probability is much confirmed when we con- 
sider the relation in which he stood towards them, who, if he left no issue, natural 
or adopted, would succeed to his joint possessions. Either Atchama, with whom he 
had quarrelled, would take alone or jointly with Rungama, or Ramanadha, with 
whom he was at law, and whose character of a brother he denied, would succeed. 
Nothing is' more natural than that he should desire to disappoint these parties. Now, 
it is proved beyond all question by the evidence of Mr. Roberts, the Collector at 
Masulipatam, that, in the course of the years 1824 and 1825, a boy of an age corres- 
ponding with that of Lutchnieputty, and who, by other evidence, is shown to have 
been Lutebmepu tty, was brought by Jaganadha upon several occasions on which he 
paid a visit at the Collector s Office; and that the boy was treated by Jaganadha, 
and considered by him, the Collector, as his adopted son. - He says that the boy 
accompanied Jaganadha upon evoy visit except the first ; that he had frequent 
communication with Jaganadha o n the subject ; that he considered the boy to be 
.brought in order that he might be recognised as an adopted son ; and that so satis- 
fied was he, Mi\ Roberts, of the facts, that on Jaganadha’s death, in the absence of 
evidence to the contrary, he should have considered him as heir. The question 
then, is, was* this boy well adopted or not ? The account given by the appoiiant is 
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this : — That in Maxch 1819, Chava Naidamah, a relation of Jaganadha, had a son 
horn to him ; that Riingama, by the desire of J aganadha, applied to the grandfather 
of the child to know if the family would give this child in adoption to J aganaclha ; 
that diflScul ties were suggested as to the right of Jaganadha to adopt any of the 
Soodra class ; that he consulted the Pundits, who gave an opinion in favor of such 
adoption on the 23rd of April ; that this opinion was communicated to Chava 
ISIaidmah, who, on the 26th of April, signed an instrument giving his son to 
Jaganadha, who signed an instrument accepting the boy in adoption, and on the 
ISth of August 1819 all the necessary ceremonies of adoption were performed, and 
a certificate of the performance endorsed on the instrument containing the opinions 
of the Pundits, and signed by twelve persons pi'esent at the adoption. 

These instruments are produced, and the facts tending to this conclusion are 
sworn to by a vast number of witnesses. There appears to us to be no objection 
to this testimony beyond the observation which may be made on all Hindoo testi- 
mony, that perjury and forgery are so extensively prevalent in India that little re- 
liance can be placed on it. 

But the important fact that this boy was brought up and treated as an adopted 
son, does not depend merely on Hindoo testimony. That there was such a boy, and 
that he was considered as likely to succeed, is proved not only by Mr. Roberts and 
his clerk, who, though from his name (Custoory Setaputy) we presume is a Hindoo, 
appears to give this evidence without the slightest bias, but also by a letter writ- 
ten, or rather forged, by or on behalf of Atchama, in the name of Jaganadha, dated 
just before his death. 

In this letter, Jaganadha is made to state that Rungama was teasing him to 
leave his estate to Lutchmeputty. The words are : — “ Rungama troubles me much 
to leave by writing the talook, &c., to Chava Lutchmeputty of another gotrum, 
whom she (Rungama) has been taking care of, but I have not consented to it.’' 

This document, together with the forged will in favor of Atchama, were pro- 
duced in Coui't on the 12th of May 1825, immediately after Jaganadha’s death. 

Now the case made by Atchama is that Lutchmeputty was a boy first brought 
forward some time after the death of Jaganadha, and that he never was at Ama- 
ravati, the residence of Jaganadha, in his life-time. This is clearly contrary to the 
fact, and contrary to the fact as known to Atchama ; and yet many of her witnesses 
who say that they were in Jaganadha's house at the time when the alleged cere- 
monies of adoption took place, and that no such ceremonies, in fact, took place, 
swear also that Lutchmeputty never was at Amaravati till after the death of Jagana- 
dha. Such evidence can go for nothing. 

There are two circumstances, and only two which no doubt are much against 
the adoption : firstj the conduct of Rungama, who now brings forward this claim of 
Lutchmeputty, but who suppressed all mention of it, as it is said, till the quarrel 
between Rungama and Ramanadha in 1826 ; secondly, the absence of proof of any 
formal notification to the Government, and of that degree of notoriety which might 
be expected of a fact of so much importance in such a family. 

As to the first point, there is no doubt that, for several months after the death of 
Jaganadha, Rungama not only was silent as to the title oi Lutchmeputty, but she 
acquiesced in that of Ramanadha, and signed several instruments quite inconsistent 
-with the case which she now sets up. 

’ ‘ It is attempted to remove the effect of these acts by saying that she was under 
the influence of Ramanadha, and signed what papers were laid before her, dn igno- 
rance of their contents, or some blank papers to be afterwards filled up. 

There is some evidence that she did sign blank papers, and the fact that, if 
Lutchmeputty was not entitled, she had herself a strong claim to participate with 
'^Atchama in the succession of Jaganadha, affords a strong ]nf(3rence that, in sup- 
the claim of Ramanadha, she was deceived by him, unless she was acting 
■ ^ bolhision Avith him under some seci'et arrangement. 
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We cannot say that we are satisfied as to the imposition alleged to have been 
practised upon her ; and if we were dealing with her rights, we .should attribufee 
much weight to this part of the case j but we cannot attribute much weight to it 
— perhaps in strictness we ought not to attribute any — when we are dealino* with 
the rights of Lutchmeputty, and when the effect of the act relied on is removed 
alike by supposing collusion with Eamanadha or imposition by^him. 

Secondly, with respect to the absence of any formal notification to the Govern- 
ment, it is admitted on all hands not to be necessary. At the same, time it affords 
so easy a mode of preserving unquestionable evidence of a most important fact that, 
in the case of a great family like this, some written communication would most probably 
be made, either on the occasion of the adoption itself, or on some subsequent occasion. 
And we find, accordingly, that communications were made to the Government by 
Vencatadry, with respect to the adoption both of Jaganadhaand Ramanadha, and that 
he endeavoured to have their titles recognised. The absence of any such communica- 
tions in the case of Lutchmeputty is, therefore, important. There are, however, 
circumstances in evidence by which the weight of the objection is very considerably 
diminished. The adoption was resolved upon in April 1819 ; Amaravati was in the 
Collectonship of Guntoor, and, at this time, Jaganadha was at law with the Collector 
of Guntoor, who refused to deliver up possession of some portions of the property 
of V'encatadry claimed by Jaganadha. 

It is not, perhaps, very unnatural to suppose that, under such circumstances, 
Jaganadha would not willingly have any communications with the Collector not 
absolutely necessary. But there were other disputes at this time between Jaganadha 
and the Government authorities. Atchama, or her brother on her behalf, had com- 
plained to the Civil Magistrate of the conduct of Jaganadha towards her and he had 
been fined. From some of the documents there seem to have been other differences 
subsisting between them. That at a subsequent time there w^as some written com- 
munication to the Collector of Masiilipatam, in which district a portion of this 
large estate was vsituated, there is much reason to believe. A most important letter 
upon this subject purports to be a letter from Jaganadha to his wife, and has 
much internal evidence of authenticity. It is dated ISth of July 1819, and is 
in these words : — “ As Puntooloo has sent me a letter enclosing a foul arzee to the 
“ authority on the subject of our adoption of a boy, I caused it to be copied fair 
and dispatched it this day through the vakeel because I thought it is proper ; and 
the said arzee was received by the junior gentleman who is vested with the 
authority of Magistrate. There was enmity before between us and certain persons 
in this place owing to one’s malevolence against us ; and it has now occasioned 
enmity between us and another man as well as between us and the authorities of 
this place in consequence of the authorities of the Circuit Court having been pleased 
to expose the calumny used by the persons in this place against us ; conse- 
quently there will happen obstacles to our affair, but I am not uneasy, as 
there does not appear anything that can be supported by the said persons 
regarding the circumstances which is now intimated to us. I herewith send 
'' the copy of the said arzee, and will inform you the remaining circumstances on 
my arrival at that place.’’ If this letter be genuine^it* Is almost conclusive. I 
observe that one of the Judges below states that the handwriting of this letter is 
not proved ; but that at all events, it is of no consequence, because, in fact, it is 
before the adoption, and could not prove that the adoption had taken place. In the 
enormous mass of documents and parol evidence to be found in this case, far exceed- 
ing anything which, in our experience, has been brought before this Committee, it 
may be difficult to say whether it is or not regularly proved ; but it seems to have 
been produced in evidence without any objection being made to its authenticity. 

The objection which is made to it by the Judge, certainly, is not well founded 
The transaction of the adoption might not have been completed at the date of 
the letter because the usual ceremonies had not been performed, which are represented 
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to have taken place in the following August ; but the transaction was inchoate™ 
the child had been given in adoption, and received in adoption, in the preceding 
April ; and the terms of the letter are, therefore, perfectly applicable to the state of 
circumstances which existed at the date. 

Upon this state of the evidence, the probability of the adoption, certainly of a 
child being brought up in the family, and introduced to the European authorities, 
with the same state and pomp as if he were an adopted son, with documents and 
witnesses in great numbers confirming the account, which documents and witnesses 
are open to no other suspicion than attaches to all Hindoo evidence, we should have 
had no hesitation in affirming the fact of adoption, if the case had come before 
us as an original cause. 

We have been pressed, however, and very properly pressed, with the argument 
that this is a mere question of fact to be proved by evidence ; that ail tlje Judges 
before whom the case has come have disbelieved the evidence ; that they had some 
advantage in coming to a conclusion which we have not ; and their judgments 
are to be considered as verdicts of a jury which ought not to be disturbed except 
uj3on very strong grounds. 

It is impossible not to feel that there is great weight in these observations ; 
and they have occasioned one of the principal difficulties which we have felt in this 
most difficult case. We have, however, the same evidence which was in the Court 
below ; we have had the advantage of a most full and able discussion at the bar ; 
and this Court is more accustomed to the examination of evidence than the Civil 
Servants of the East India Company who preside in the native Courts can be sup- 
posed to be. We have, furthei', the great advantage of having the grounds on which 
these judgments proceeded. We cannot say that they are at all satisfactory to our 
minds. By far the most important evidence in the case, the evidence of Mr. Eoberts, is 
disposed of by assuming that this gentleman in his deposition, and in a communi- 
cation which he made to the Board of Ee venue entirely in the same sense, imme- 
diately on the death of Jaganadha, lay under a misconception of what had passed 
in a conversation in a language which was not vernacular to either party. 

This appears to us a purely gratuitous assumption. It would iWc been a 
strong assumption if Mr. Eoberts' opinion had been formed from a single conver- 
sation ; but he states that he had frequent communications with Jaganadha upon 
the subject ; that the boy was brought to him by Jaganadha four or five times, was 
treated by the Eaja as his son, and was brought, as he considered, in order that his 
title as such might be known and recognized. His opinion is founded not merely 
on what he heard but what he saw, not on one but on several occasions. 

Supposing the facts of adoption to be proved, some objections were made to its 
validity in point of law ; but they do not appear to us to be of any value. 

Upon the whole, after very long and anxious consideration of the subject we 
feel ourselves called upon to differ upon this point also, with respect to the acioption, 
from the judgment of the Court below, and to hold that Lutchmeputty was well 
adopted, and is entitled to succeed to the whole estate of Jaganadha, subject to 
such maintenance as his widows may by law be entitled to. 

Our report to her^M^esty will be that, as to Puttoory Caly Doss (who seems 
to have been very impropei^ made a party to the proceedings) the appeal ought to 
be dismissed with costs ; that the decree of the Court below oui^ht in other respects to 
be reversed ; that it should be declnred that the adoption of Eamanadba was invalid, 
and that he was not entitled to be considered as a co-heir with Jaganadha to 
Vencatadry ; but that under the circumstances appearing in evidence, he was 
entitled to such property included in the gift made by Vencatadry after Jaganadha 
came of age, as Vencatadry had the power to dispose of; that Eamanadba was 
entitled to retain those portions of such property which came into liis possession, 
and to have restored to him such portions thereof as came into the possession of 
Jag^n^dba, or to have compensation made for them out of the estate of Jagatiadha ; 
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tliat ilie adoptioD of Lutchmepntty by Jaganadha was well proved; and that Lntcli- 
inepiitty was entitled to succeed to the whole estate of Jaganadha ; that with these 
declarations the cause should lie remitted to the Court below, with directions to do 
what may be necessary for giving them effect; that no costs ought to be given in 
these appeals, or in the suits below, except to Puttooiy Caly Doss. 

Mr, Wigmm — In the Minutes, as stated by your Lordsliip, there is no allusion 
to the widows. I do not know whether that may be necessary. 

The Chancellor of the Duchy of Cornwall . — That will be unnecessary. 

Mr. Wigram . — Every other point is mentioned. 

The Chancellor of the Duchy of Cornwall . — I have mentioned in the Minutes 
that the succession would be subject to any such right of maintenance as the widows 
might have. 


The 27th J une 1 848. 

Present : 

Lord Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, and Sir A» 

J ohnstoiL 

Mortgage— Foreclosure— Service of notice. 

On AijyeaLfrom the Sadder Deivanny Adawlut of Bengal. 

Rasmonee Debea, 
versus 

Pran Kissen Das. 

Accordiug to Section 8 Regulation XVII. 1806 where mortgaged property is situate in two distiiets, aa 
order of foreclosure relating to the whole property may be obtained in the Court of either district. 

The order of foreclosure having been served on the widow of the deceased mortgagor who had life-inte- 
rest and also was the guardain of the minor adopted son and legal representative of the deceased, the seiwice 
was held to be sufficient. 

Lord Langdale . — This appeal is presented from a decree of the Sudder Dewanny 
Court of Calcutta, of the 21st December 1839, that decree having affirmed a 
decision of the Principal Sndder Ameen of the Civil Court of Moorshedabad, and 
tins was done in a suit instituted b}^ the respondent as plaintiff against the appellant 
and others ; which suit was founded upon a certain order of foreclosure, which was 
made in the Court of Moorshedabad upon a mortgage deed set forth in these papers. 

It is alleged that the order of foreclosure was irregular, and ought not to be 
held operative, on the ground that it was granted contrary to Section 8 of Regula* 
tion XVjl of 1806, of which it is only necessary to state so much as directs that a 
petition for such an order is to be presented to the Judge of the zillah or city, in 
which the mortgaged lands or other property may be situated, and it provides that 
the Judge, on receiving the application, should cause the mortgagor or his legal 
representative to be furnished with a copy of it. 

It is alleged here that the land was not situated in the district of the Court 
where the order was made, and that a copy of the petition was not served on the 
proper party. 

Now, with respect to the first, we observe that the mortgage deed expressly 
describes the land to be in the district of Moorshedabad. “ I have possessed and 
enjoyed iny paternal talook in the district of Moorshedabad, the Pergunna of 
'' Sumskar Bhedurpoor, &c, without the participation of any other.” 

That was, undoubtedly, therefore, the Court in which it might primd facie be 
supposed an application for such an order as that ought to be made. 

Now in the plaint it is stated that the land is situate within the Moorshedabad 
Collectorate ; but in the answer of the Collector, it is expressly stated, 'Hhat an 
** order for foreclosure was issued by the Court to his widow Rasmonee Debea, after 
the expiration of the term of the conditional sale, and that on the expiration of 
/^ the, term of the order for foreclosure, the property sold became the right of the 
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plaintiff; but by the proceeding of the City Court dated the 12 th July 1837, it fe 
'' clear that the order of foreclosure was issued by the Moorshedabad Court, and 
“ also that the estate of Sumskar Bhedurpoor is under the jurisdiction of the Civil 
‘‘Court of Beerbhoom. The order, therefore, for the foreclosure issued by the Court 
“ of this district is contrary to the provisions of Section 8 Regulation XVII of 
“ 1 806, which have not been at all observed.’' 

To that it was replied that the land in question was within the two districts, 
and that being the case, the order might be obtained in either of them. 

Now it does not appear that any rejoinder was filed to that replication, ' which 
was the allegation, on which the cause proceeded. 

It then appears that afterwards, it is stated here, there w’as some application 
made to the Court of the Sudder Ameen. It certainly is somewhat singular that 
no description of the circumstances is given under which that application was 
made ; but an application was made to the Court for something or other, and in 
consequence of that application an order was made by which the question which 
arose in the cause was to be tried in the Court of Moorshedabad. It related to the 
cause ; it did not relate to the order of foreclosure. But what is there to show in 
the whole course of these proceedings that these lands were not situated partly in 
one district and partly in the other district ; and what is there to show in the course 
of the proceedings, that, if that were the case, an order made in the Court of either 
district would not be a proper order ? 

We think there is nothing in this case to show that the order was not made in 
the proper Court. 

The next objection made to the order is that there was no service on the 
proper party. Now the parties who are interested in this case, are the parties- who 
are interested in what is called here the permission to adopt, by which an interest is 
given to the wife, who is now the appellant, for her life, with a species of power — a 
power to appoint an heir, which heir, when appointed, would hsive a right to the 
inheritance in certain estates — and we are of opinion the service upon this llidy, 
the guardian, was quite sufficient service. 

The only other objection which was made to the decree, not the order, is that 
there was a refusal to examine witnesses, the examination having been prayed for 
at the time the hearing was going on. Now certainly it does seem as extravagant 
an application as ever was made to any Court, to ask, in the midst of the hearing, 
that there should be a permission to examine witnesses over again, those witnesses 
having been ascertained long before, subpoenas having been issued to compel them 
to come in and give their evidence, those subpoenas not having been served because 
they were then about to leave the place ; but they might have been served immedi- 
ately afterwards ; and certainly it is not an application that ought to have been 
made to the Court. Their Lordships therefore are of opinion that that iino ground 
for this appeal, and the appeal must consequently be dismissed with costs. 

Appeal dismissed. 


The 7th July 1848. 

Present : 

Lord Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, Sir A, Johnston, 

and Sir E. Ryan. 

Alluvial Land, 

Oil Appeal from the Sudder Dewanny Adawlut of Bengal. 
Mussamut Imam Bandi and Wajid Ali Khan, 
versus 

Hur Gobind Ghose. 

r , Tlae owner of land before it is inundated remains the owner of it while It is covered with water aiitl 
H be^ines dry. 
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The Sight Hon’hle T. P. Leigh. — The suit in this case isihrought to recover 
certain land eontaming something more than GJ2 beegas lying near the city of 
Patna. It is claimed by the appellants as part of a mouza belonging to them, 
called Akbarpipr. The respondent alleges that it is part of a mouza called Raipoor 
Hussun, which belongs to him ; but he insists that, however this may be, he is in 
possession, and that it lies upon the appellants to make out their title. This is, no 
doubt, true, and the whole question irj, the case is, merely. Is or nojfc the land in 
dispute shown to be part of the Mouza Akbai-poor 1 

Upon a question of this description, very great weight would, at first sight, 
appear to be due to the judgment of the Court below. There are circumstances 
however here, which go far to destroy the authority of the judgment. 

The Judge in the Provincial Court was in favor of the appellants. In the 
Sudder the Judges were divided in opinion ; and though three against one con- 
curred in the decision, one of the three decided upon a ground, which was 
repudiated by the other two, and those two unfortunately mistook the nature of the 
question which they had to try. They conceived that the question was as to 
alluvial land, in the sense of land gradually gained from the river, and which, 
having no other owner, would belong, by way of accretion, to the lands of the ad- 
joining proprietor. Whereas the ownership of the adjoining land, though essential 
in the consideration of a title founded on accretion, was of little or no value in the 
issue actually joined between these parties. 

To consider, then, the real question. Some evidence has been receix-ed in the 
Court below, which, by the rules of English Law, would not have been admissible, 
and some has been given in a different form from that which those rules would 
have rendered necessary. But we are here dealing with the law as administered in 
Indian Courts by unprofessional Judges, and we must look at the evidence which 
they have received, and "consider the effect which it ought to have produced. 

Some points seem to be agreed upon between the parties. The whole of the 
district adjoining the land in dispute, as well as that land itself, is flat, and is very 
liable to covered or washed away by the waters of the Ganges, which frequently 
changes its channel. _ The land in dispute was inundated about the year 1787 ; it 
remained covered with water till about 1801 ; it then become' partially dry, till in 
the year 1814, it was aga-in inundated. After this period it once again fe-appeare-i 
above the surface of the water, and by the year 1820 had become very valuable 
land. 

The question, then, is, to whom did this land belong before the inundation ? 
Who everwas the owner of the land then, remained the owner while it was covered 
with water, and after it became dry. 

The tract in dispute, together with something more than 187 beegas already 
recovered b^ the appellants, is alleged by them to form the Mouza of Akbarpoor. 
They allege it to be bounded on the west by the Koocha of Oodha Das, on the 
east, by the Coocha of Kinoo, on the south by Mehrampoor, Moradpoor, and Afzul- 
poor, and on the north by Raipoor Hussun. This description places Akbarpoor t-.> 
the south of the Ganges. 

The respondent alleges that the whole of the land in dispute is part of Rai- 
poor Hussun, and that, in fact, the whole of the appellant's talook is to the north 
of the Ganges. 

The appellants found their title on a grant by the Emperor Aurungzebe, in ti e 
year 1679, to their ancestor, of the Talook of Subulpoor, which is there describe d 
as containing 6,756 beegas 12 biswas, and to consist of 11 mouzas, four under 
the name of Subulpoor, and one named Akbarpoor. This talook was to be held 
Maddad-i-mash, or free from tribute ; and as the same exemption from payment of 
rent to the Government continued after the country came under the dominion of 
the East India Company, they had a material interest in having the extent of those 
lands clearly ascertained and preserved distinct from the lands liable to asse.ssmeat 

1 c 
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The parti cul%i' extent of Akbarpoor does not appear by the original grant s 
but in an Afrad-fablak, of 1779, it is stated to contain 800 beegas, or about 
1,600 English acres. 

We have evidence, then, of the existence of the Mouza of Akbarpoor, and 
of its extent. The question is, where was it situate ? . 

A number of witnesses produced by the appellants state that its site agrees 
with the boundaries alleged by them. An equal, or perhaps larger number of 
witnesses, pr6duced by the respondent, svvedSr that those boundaries include, not 
Akbarpoor, but Kaipoor Hussun. 

In this contradiction of oral testimony, which occurs in almost every Indian 
case, we must look to the documentary evidence, in order to see on which side 
the truth lies ; and it appears to us to leave no doubt upon the question. 

The first document produced by the appellants purports to be a measurement 
made about the year 1784 j, in a dispute between the owner of the Talook pf 
Subulpoor and the owner of some adjoining lands. In this document, the Mouza of 
Akbarpoor is stated to contain 800 beegas, and to extend east and west from Pah- 
leza to Kotabpoor, north and south from Mehrampoor to Raipoor Hussun. These 
boundaries, according to all the maps, would include the property in dispute. 

It is said, however, that no account is given of this document in the evidence, 
that it appears from a note of the translator to be full of inaccuracies, and that 
no weight was given to it by any of the Judges below. The other evidence in 
the case makes ii unnecessary to place any reliance on this document, though 
there appears no reason to suspect that it is not genuine. 

The next document produced is a measurement made about the same period, 
and which seems to have been prepared for the purpose of distinguishing the lands 
which were exempt from tribute to the Government. It is very minute and parti- 
cular, and there is no impeachment of its accuracy. 

The 1 9th Article describes Akbarpoor Dakhili of Subulpoor as extending from 
the south opposite Bara Bungla to Raipoor on the north, and on the north-east 
from the limits of Kotabpoor, opposite to the Ghat of Kinoo to the limits of 
Zahidpoor on the west. 

Upon examination of the maps, it will be found that this description, though 
in diiferent language, quite agrees with the preceding document. 

We have next a report made by a public officer in the year 1787 upon a 
question of boundaries, which had arisen between the proprietor of Subulpoor and 
the proprietor of Govindpoor, about the time when the inundation began. In this 
report the boundary of Akbarpoor on the west is stated to extend to the Koocha 
of Oodha Das, and on the east to the Ghat of Kinoo ; and it is described as lying 
south-west of Raipoor. 

We have, then, three documents, all describing the same land by boundaries 
in substance the same, although the difference of the points referred to, and of the 
language used in the several descriptions, show them to have been the result of 
independent suiweys. 

Upon the main point, however, which, in truth, is decisive of the case, that 
Akbarpoor lay to the south of Raipooi, and not to the north, there is further evidence. 

We have first a survey made by a Government officer in the year 1810, on the 
alluvial lands of Afzulpoor. In this Akbarpoor is stated to be to the south of 
Raipoor, and between Raipoor and Afzulpoor. 

We have then a map prepared by Moonna Ram in 1812, in a dispute as to 
boundaries between persons having no connection with this suit, and here again 
Akbarpoor is placed to the south of Raipoor. 

^ ^ This is the material documentary evidence produced by the appellants, and 
against it none whatever is offered by the respondent. He does not, even produce 
the description^ contained in his own title deed, alleging that for some reason, the 
bill bf s^^le, to him was not forthcoming. 
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He relies, however, upon certain suits which have taken pl^ce with respect to 
Akbarpoor, and upon evidence which has been given, and decisions whicb have 
been pronounced, in those suits. They appear to have been of two distinct 
classes : first, between the appellants or their ancestors, and the Government ; 
and, secondly, between those parties and the respondent. As the parties to 
those suits whom the appellants represent varied froih time to time, but their 
interests and title are now vested in the appellants, we shall speak of the parties 
under the general term of the app^ellants in order to avoid the detail which 
would be necessary to explain the various changes and transmissions of interest. 
We will first consider the controversy with the Government. Soon after the 
time when the district now insisted to form Akbarpoor became dry, a part of it 
marked No. 1 8 in Map F. was claimed and taken possession of by the Government 
as being alluvial and being subject to revenue. The appellants claiming it 
as part of Subulpoor, an inquiry was directed by the Government, and the 
Collector, on the 13th of December 1828, reported in favor of the appellants, 
finding that the land in question was part of Akbarpoor, and adopting the boun- 
daries of Akbarpoor stated in the documents already referred to. 

The Government was dissatisfied with this decision, and brought the case 
before the Court of Special Commissioners of Patna, who, on the 15th of Septem- 
ber 1829, confirmed the decision of the Collector, and an order was given to the 
Ameen to ascertain the boundaries of Akbarpoor, and the portion of it in possession 
of the Government. 

In the execution of this order it was found that a large portion of the alleged 
district of Akbarpoor was in possession of the respondent Hurgovind^ Gbose^ who 
objected to having it measured, and accordingly that portion only which was in the 
possession of the Government was measured, and found to amount to something 
more than 187 beegas. The remaiudenof the land, amounting to rather more than 
612 beegas, was stated in the reports to be in the possession of Hurgovind Ghose. 

In pursuance of these proceedings the appellants or their ancestors were put 
in possession of the 187 beegas, and have since remained in possession. 

It is very truly said on behalf of the respondent that he was no party to these 
proceedings, and cannot be bound by them. But when it was contended at the 
bar that the land thus given up to the appellants will satisfy the description of 
Akbarpoor contained in the preceding documents, the quantity of land contained 
in Akbarpoor and of the eastern boundaries were both forgotten. Neither of 
theSe important conditions is satisfied by limiting the appellants^ rights in the 
maimer proposed. 

We now come to the disputes between the appellants and tne respondent. It 
seems that in the year 1813 both Eaipoor Hussun and Subulpoor having been 
devastated by the Ganges, a portion of land which had become dry was claimed by 
the servants of the appellants as part of Subulpoor, and by the servants ot the 
respondent as part of Raipoor, and quarrels leading to a breach of the peace took 
place between them. In consequence of this the matter came before the Foujdari 
Court, which, on the 5th of May 1813, afh.r observing very justly that the rights 
of the parties could only be decided in the Civil Court, ordered that in the meantime 
the appellants should be confined to the north bank of the Ganges, and the 
respondent to the south. 

It is obvious that this decision involved no determination at all as to the nght of 
boundaries. Accordingly, for the purpose of settling those boundaries, a suit was 
instituted in the Civil Court of Patna, and on the 18th of February 1816, an order 
was made which, if taken strictly, would exclude both parties from the land in dis- 
pute, inasmuch as it fixes the southern limit of Raipoor Hussun in a manner wliich 
would exclude it, and confines Subulpoor to the north bank of the Ganges. • But 
the boundaries as they affect the land now in dispute were not in question, and the 
order therefore may be laid out of the case. 
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another suit was instituted by the appellants against the respondent, 
in whicli the controversy was as to the boundaries of Kaipoor and Subulpoor in 
lands lying to the north of the first sota. ^ 

This suit is relied on by the respondent for t?iro reasons ; first, because in the 
course of it a rnap was prepared by Hookum Chund, in which the land now in dis- 
pute was described as part of Eaipoor Hussun ; and, secondly, because as it is said 
It ttiat land yvas not embraced in that suit, it might have been embraced in it and 
therefore it is evidence to show that the plaintiff did not consider this land as be- 
longing to him. 

That this suit did not embrace the land in question is perfectly clear ; and Hoo- 
Jcum Chund, being examined as a witness, states that, when the map in question 
was prepared, he described the land now disputed as part of Raipoor Hussun upon 
the statement of the respondent’s agent, the appellants or their agents not attendinff 
the question being immaterial, inasmuch as the rights of Akbarpoor were to be de- 
termined in another suit to be presently mentioned. These circumstances appear 
to US to destroy the weight of the first argument. 

As to the second argument, it is answered by the fact that, almost immediately 
alter the institution of the suit just mentioned, viz., in 1820, a suit was instituted 
by the appellants against the respondent and several other parties, claimino- the 
land m question as part of Akbarpoor, but not setting forth with sufficient distinct- 
ness the lands which he claimed, or the quantities which he demanded from the se- 
veral defendants. 

Upon this ground his suit was dismissed in 1827, and in 1880 the present suit 
was institutod against the respondent. 

It is not necessary to go through • the several proceedings which have taken 
place m it. The evidence has already been referred to, and after the most careful 
examina ion and enquiry the Judge of the Patna Court, Sir James Harington, X 
resided close to the disputed land, which immediately adjoins the Court House hav- 
ing the opportunity of examining the site and the different fixed points, and of 
appl^ng the description given by documents and the oral testimony to the lands 
to which they refer, ultimately came to a decision in favor of the appellants and 
of M?rS 1834^'^'°'' considered and well reasoned judgment on the’ 14th 

_ _From this judgment there was an appeal to the Sudder, when, unfortunately 
the judgment was reversed upon the grounds which we have already adverted to 
which destroy all the authority of the final decree. ‘ . ’ 

We can entertain no doubt that the conclusion to which Sir James Harimiton 
came on the evidence was the right conclusion, and that the Court ought to Imve 
found that the land in dispute was shown to be part of Akbarpoor. ' 

Fwo of the Judges relied on another objection to the appellants’ claim viz 
that It was barred by length of time. It is very doubtful upon the facts as the; 
nowapear whether such an objection, if it had been raised by the responclont 
could have prevai ed ; but it is sufficient to say that the objection was not ra sil 
and that the appellants therefore had no opportunity of meeting it by evidencr ’ 

: Upon^the whole we have no difficulty in coming to a conclusion that the decree 

complained of ought to be reversed, and that the appellants ought to be put to to 
possession of the land in dispute, and that they ought to be paid by the respoL ent 
the amount o the annual value of the land from the time of the institutioi of the 
suit m 1830 together with costs in the Court below^ and that of this appeal each 
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The 2oth June 184?9. 

Present : 

Lord Brougham, Lord Langdale, Dr. Lushin^oii, T. P. Leigh, and Sir E. Eyan. 

Hindoo Law— Adoption. 

On Appeal from the Sudder Dewanny Adawlut of Bengal, 
Hurradhun Mookerjee, 
versus 

Mothooranath Mookerjee and others. 

An adoption may be made either by a man in Ms life-time, or by one of his wives after his death under a 
■power conferred upon her for that purpose by her husband. 

Right Hon’ble T, P. Leigh. — The suit in this case was instituted by the 
appellant against Goluk Chunder Mookerjee, Eushanund Mookerjee, and Unoop 
Narain Mookeijee. The appellant alleged that he was the adopted son of 
Ghunsam Mookerjee, the deceased brother of the defendants, and he prayed to be put 
into possession of the property of Ghunsam. Neither Eushanund nor TJnoop Narain 
appear to have put in any answer to this demand in the Provincial Court. Goluk 
Chunder, however, put in an answer by which he denied the adoption of the 
appellant, insisted that he had never been separated either in property or board from 
Ghunsam, and alleged that Ghunsam had immediately before his death made a 
deed of gift of all his property to him Goluk. 

The Provincial Judge, before whom the case first came, was of opinion that 
the adoption -was not proved, and that the deed of gift to Goluk was proved, and 
he decreed accordingly. 

The Sudder Court on appeal agreed in opinion that theadoption was not proved, 
but they disbelieved or doubted the genuineness of the deed of gift to Goluk, and 
they varied in that respept the decree of the Court below, dismissing the appellant’s 
suit without prejudice to this question. From this decree of dismissal the present 
appeal is brought. Several witnesses on the part of the appellant have sworn to 
the different facts necessary to prove the adoption. On the other hand, the respon- 
dents have produced witnesses who swear to facts inconsistent with such adoption. 
In such circumstances, much must depend upon the probabilities of the case to be 
collected from those facts as to which both parties are agreed. 

The adoption of the appellant is alleged to have been completed in the autumn 
of 1 824 j. At this time it is clear that Ghunsam was advanced in years, — about 
sixty-seven years old ; that he had two wives, to whom he had been long married, 
by neither of whom he had ever had issue, and both of whom were of such an age 
as to make it in the highest degree improbable that he should ever have by them a 
son of his body. One is stated by the respondent's witnesses to have been about 
57, and the other about 36 or 37. He seems long before this period to have despair- 
ed of having such issue, for eighteen years before he had adopted a boy named 
Banee Madho, the son of his brother, the respondent Goluk Chunder. In April 
1824? Banee Madho had died without issue. These are facts as to which there is no 
controversy. 

According to the religious tenets of the Hindoos, a man’s state after death, his 
deliverance from a place of suffering called Put (the expression used in the transla- 
tion of the documents before us is “ his salvation”), depends upon his leaving a son 
to perform certain, rites and ceremonies after his death. That these opinions were 
shared by Ghunsam is clear from the evidence produced on both sides, and he had 
acted in conformity with them by the adoption of Banee Madho, Is it then more 
probable that on Banee Madho’s death he should supply his place by the adoption 
of another son, or that he should deliberately and purposely incur the penalties 
which, according to his opinions, would attend the omission to discharge this duty ? 
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The former proposition is that on which the appellant relies ; the latter must h© 
mam tamed by the respondent. 

An adoption may be made either by a man in his life-time or by one of his 
wives after his death, under a powef conferred upon her* for that purpose by her 
husband ; and the case of the appellant is that Ghunsam had at first, in a fit of 
sickness provided for the adoption in the latter form, but that afterwards, having 
recovered, he made the adoption himself. ^ 

Ihe facts establishing these propositions ^re sworn to by several witnesses, and 
documents are produced confirmatory of their statement; and, with an exception 
to which we shall presently advert, neither the witnesses nor the documents appear 
to be opea to any imputation beyond that which applies to all Hindoo testimony 
VIZ., the facility with which false witnesses are procured, and false documents fabn- 
cated. 

Ihe probability in favor of an adoption of some child being very strong is there 
any improbability that the appellant should be the object of selection ? Upon the 
evidence he would appear to be the most likely to be chosen ; he was a nephew of 
Ghunsam, the son of the respondent Rushan und ; he was of a proper a^'e living in 
bis house, and a great favorite with Ghunsam's sister ; and Goluk appears to have 
had no other son of an age which would admit of adoption. 

On Ghunsam’s death, which took place on SOtli January 1825, both his wives 
became suttees. There is evidence that his'funeral ceremonies were performed by 
the appellant ; and on the 25th February 1825, the nazir of the collectorate within 
which Ghunsam held property, reported to the Collector ’the death of Ghunsam, and 
that he had left an adopted son, a minor, named Huradhun Mookerjee. 

Ghunsam seems to have left surviving him, besides the three brothers already 
named —Goluk, Unoop Narain, and Rushan und— a half-brother. Beer Eshur On 
the death of Ghunsam, Goluk, either under the alleged deed of gift, or as an 'undi- 
vided brother with him claimed the whole of Ghunsam’s property. In consequence 
of these clairns of Goluk, disputes arose ; and on the 23rd April 1825, a petition 
was presented by Beer Eshur to the Collector of Nuddea, in which the appellant is 
mentioned as the adopted son of Ghunsam ; and on the 16th May 1825 a petition 
was presented to one of the Provincial Courts by Unoop Narain, in which the fact 
or thfe appellant s adoption is di.stinctly stated ; and the same statement is repeated 

by Unoop m an answer put in by him in a late stage of the proceedings in this 
cause. i o 

These disjiutes having led to some breach of the peace, the case was brono^ht 
before the Fmydary Court ; an order was made, by which Goluk was continued°ia 
possession of the property until the right should be determined in the Civil Court • 
and in October 1825 the plaint was filed in this cause. ’ ’ 

The evidence of the appellant being such as we have stated, the objections 
made to it by the respondents, and the counter-evidence brought forward by them 
are to be considered. ^ ’ 

It is first said that the appellant s witnesses who depose to the facts constitutino* 
the adoption* are for the most part in a low station of life, and likely to be influenced 
the appellant. But is sufficient to state in answer that these witnesses depose to 
the presence, on the principal occasions to which they refer, of many other indivi- 
duaik whom they name, any one of whom might have been called by the respon- 
dents, and yet not one single wtiness is examined for the purpose One of the 
wtnesses for the appellant is the priest who performed the religious 'ceremonies of 
adoption. The fact of the adoption is recognised by two members of the family 
immediately upon the death of Ghunsam, and, as far as appears by anythin^* 
produced to us, is- not denied by anybody but Goluk and his sons, who, Wins 
succeeded to his interest, are respondents upon this appeal. 

It was then .said that several of the same witnesses who have sworn, to the 
adoption, swear also that their names are written as witnesses to imumati 
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pattm or instrument by which power to adopt was given by Glunisam to one of 
his wives, and that on referring to the transcript of the proceedings no names of 
witnesses appear. The original document, hoAvever, was before the Court below, 
and successively before several J udges, who on other grounds discredited the wit- 
nesses ; and if so palpable an objection to their testimony had really existed, 
cannot suppose that by all those J udges it would have been overlooked. 

The evidence for the respondents consisted mainly of the deed of gift to Goluk 
and of a report made by the Police of the examination of the widows of Ghiinsam 
on the occasion of their becoming suttees, and of alleged conversations with Gbun- 
sam, in which he is stated to have declared that he neither had adopted nor would 
adopt another son after the death of Banee Madbo. 

As to the first document, the deed of gift, we expressed in the course of the 
argument a clear opinion that it was a forgery, and the Counsel for the respondents 
hardly attempted to maintain its genuineness. 

The other document deserves more attention. It contains the examination by 
the Police Officers, of the widows previously to their being burned with the corpse 
of their husband, and they are th^ stated to have declared that they had no son 
nor daughter ; which, it is said, not be true it* the appellant had been the 

adopted son of their husband. 

On referring to the Kegulations, however, under which the official examination 
takes place, as well as to the nature of the examination itself, we think that the 
question applies only to the natural-born children, and that it appears from the answer 
of the widows in this case that they so understood it, for their words are : — We 
have no son nor daughter ; we are barren.” The parole testimony for the respon- 
dents is open to the observation that nearly all their witnesses depose either to the 
execution of the deed of gift to Goluk, or to conversations wdth Ghunsam in which 
an intention to make the gift is expressed. Now that deed ia^ palpably a mere 
fabrication. 

In this state of the evidence, if the case had come originally before us, we 
could have had no hesitation in holding that the appellant had established his case ; 
and the question is, whether we are to attribute so much w’-eight to the judgments 
already pronounced as to abstain from giving effect to, our own opinion. On 
examining those judgments, we cannot say that the reasons assigned by the Judges 
are such as to add authority to their decision. The Judge of the Provincial Court 
appears to have considered that many circumstances were necessary to the validity 
of an adoption, which (whether usual or not) certainly are not required by law ; and 
to have so far miscarried in examining the evidence or estimating its value, as to be 
of opinion ^'that there rests no doubt on the authenticity of the deed of gift of 
Goluk Chunder.” 

In the Sudder Court the same error appears to have existed with respect to the 
law of adoption as prevailed in the inferior Court, and no additional reasons are 
assigned for disbelieving the appellant’s evidence. 

Upon the whole we must advise Her Majesty that the judgment complained of 
ought to be reversed ; that it should be declared that the appellant has made out 
his title as the adopted son of Ghunsam Mookerjee, and that the case should be 
remitted to the Court below, with this declaration, and with directions, to give that 
effect to the appellant’s claims in this suit which may be consequential upon that 
declaration. 
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The 12th February 1850. 

Present : 

Lord Brougham, Lord Langdale, Dr. Lushington, T. P. Leigh, and Sir E. Ryan, 
Practice— Presiimption—Mesne Profits— Native Evidence. 

On Ap'peal from tlie Sudder Deivanny Adaivlut of Bengal. 

Modhoosoodun Sandial, 

versus 

Soroop Chunder Sircar Chow'dhry. 

Consulering the advantages which the Judges in India generally possess of forming a correct opinion 
of the probability of a transaction and in some cases of the credit due to the witnesses, the fact that th-e 
Courts below have decided against the validity of an instrument affords a strong presumption of the 
correctness of their decisions hut docs not and ought not to relieve the Privy Council, as the Court of last 
resort, from the duty of examining the whole evidence and forming for itself an opinion npon the whole 
case. 

A presumption arises against a claim for mesne profits f||^ non-claim for 7 years. 

With reference to the lamentable disregard of truth pr^ailing amongst the natives of India, the Pnvy 
Council held that it would he very dangerous for the Cornff altogether to discredit witnesses deposing viva 
voce by reason of the necessity imposed on the Court to sift the evidence of such witnesses with great 
minuteness and ca^e. 

The Right Hon'ble the J udge of the A dmiralty Court ( Dr. Lushin gton J. — This 
is an appeal from the Sudder Dewanny Court of Bengal, and the subject-matter of 
the suit is the mesne profits of an estate in the pergunna Ookrali, claimed by the 
present respondent, in whose favor both the Zillah Court of Nuddea an^ the 
Sudder Dewanny pronounced decrees. 

In the course of these proceedings the appellant, who was the defendant in 
the Court below, pleaded an agreement contained in an instrument bearing date- 
the 12th of February 1819, and the whole case turned upon the question whether 
this agreement was a genuine and valid deed, or, as contended by the respondent,, 
a forged instrument. 

Both the Courts below have decided against the validity of the instrument,, 
a fact which, considering the advantages the Judges in India generally possess of 
forming a correct opinion of the probability of the transaction, and in some cases 
of the credit due to the witnesses, affords a strong presumption in favor of the 
correctness of their decisions, but does not and ought not to relieve 1;his, the Court 
of last resort, from the duty of examining the whole evidence, and formino* for 
itself an opinion upon the whole case. - 

We proceed, then, to a consideration of the evidence, and an investigation of 
the reasons assigned by the Judges in the Courts below for their decision. But 
before commencing this task, a very brief statement of the facts of the case will be 
necessary. 

The Board of Revenue, on the 29th December 1813, sold a property situate 
in Zillah Nuddea for arrears of revenue. That property consisted of 271 mouzas, 
of which 62 constituted dihi Bydnathpore, and 18 turnif Sookhsaguf. By two 
purchases the appellant became the proprietor of one-half of this property, the 
other half was owned by persons of the name of Bundoojia. For some time joint 
possession was held of the whole estate, excepting dihi Bydnathpore and turruf Sook- 
shagur. These two districts the occupants held adversely — and against them suits 
to obtain possession were brought by the purchasers. 

On the 8th of February 1819, these suits being still undetermined, the ap- 
pellant, who held an eight anna share, sold a two anna share to the respondent. 
These facts are common to both parties, but with respect to the payment of the 
purchase-money there is much dispute ; it will be necessary here after to advert 
to this circumstance, but it is more convenient at present to proceed with a state- 
ment of the facts which do not appear to be disputed. 
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^ Oq the 23rd of November 1819, the appellant and his co-owners obtained pos- 
session of dihi Bydnathpore under a decree of the Court. On the*"27th of June 1822, 
the property was divided under the orders of the Collector, and to the respondent 
was allotted seven and three-quarter mouzas in dihi Bydnathpore. In July 1826, the 
appellant sold the whole of his share of this property excepting his share in turruf 
Sookhsagur and three and a half villages in another turruf, to a Mr. Harris. With 
Mr. Harris the respondent had disputes as to his share of this property ; a litigation 
followed, which terminated by compi*ohnise on the 3rd of April 1832. 

The plaint in the present suit was filed on the 8th of July 1833. By that 
plaant the respondent demands Rs. 49,999 as mesne profits from the 19th of January 
1819, to the 11th of April 1826, interest included. It is certainly somewhat sin- 
gular that such a demand as this, if well founded, should have been so long delayed, 
no less than seven years having elapsed from the period when thel5laim ended before 
the commencement of a suit to recover what is alleged to have been due, yearly at 
least, if not half-yearly, for seven successive years from 1819. This is surely a cir- 
cumstance which requires a very satisfactory explanation, for necessarily, after the 
lapse of so many years, there must be great difficulty in ascertaining the truth of such 
a demand, not to mention the presumption against it from non-claim for so long a 
time. It appears, however, from the plaint, and also from other proceedings in this 
cause, that the respondeat in 1824, instituted a suit against the appellant, in which 
. he claimed mesne profits between the i2th of April 1819, and the j4th of Decem- 
ber 1823, of this same dihi Bydnathpore. In defence to this suit the appellant 
pleaded two agreements ; one an agreement dated the 12th of February 181 9, and 
the other an agreement dated the 15th of May 1822. The respondent in reply ad- 
mitted the execution of this latter agreement, and denied the former altogether ; 
various documents are produced, amongst others the two agreements ; and the signa- 
tures attached to each were compared with each other, but from this comparison no 
result was chained. No evidence as to the execution of the disputed agreement 
was, so far as appears, produced. 

The decree of the Court, bearing date the 10th of January 1826, was to this 
effect, that the respondent should be non-suited, with leave to correct his plaint and 
bring a fresh suit. 

From this period, January 1826, to April 1833, no proceedings were adopted 
by the respondent to recover any part of these mesne profits. He states himself 
(for another purpose indeed) to have been a man of wealth and substance ; he 
enters into litigation with Mr. Harris, who purchased from the appellant, but he 
never till April 1833, attempts to recover either the mesne profits due, as alleged, 
at the commencement of the suit of 1824, nor those subsequently accruing till 1826, 
when Mr. Harris made his purchase. There is nothing in the course of these pro- 
ceedings, that we can discover, which can in any way satisfactorily account for this 
delay, if the respondent had really and truly a hand fide claim to these mesne 
profits. He was warned by the Judge in 1826 of the errors contained in his 
plaint according to the conception of the Judge, namely, that being in possession 
of the property, he claimed for the mesne profits. Whether or not that was 
a real error we need not decide ; but this is clear, that he was at liberty to 
bring a new suit, and to shape his plaint as he might be advised. 

But this is not all He was distinctly apprised of the nature oi the main 
defence to his action, namely, that liis claim was precluded by the agreement of the 
12th of February 1819 ; that the Judge expressed his opinion that the appellant in 
some part of his defence was atteinptirig to deceive the Court, and yet for seven 
years the appellant does nothing. Surely it affords no weak presumption against a 
claim so long delayed, that the respondent, with dull knowledge of all the facts, and 
the nature of the defence, should so long neglect his own interest, with ample means 
of protecting it. 


I B 
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But to resLiine ilie narrative. Tlie answer to this plaint, which is at page 7 of 
the Appendix of 1S33, is substantially, though a great deal of argument is mixed 
up with the real defence, that the respondent executed on the 1 2th of February 
1810, the deed produced in the former suit, and that by the tenor of that deed the 
respondent is precluded from maintaining this suit. 

This agreement of 12th of February 1819, is to be found at page 92. It will 
be expedient to state concisely the contents of that agreement, and then to consider 
whether such contents are consistent with tha proved circumstances of the case, and 
whether the execution of such a deed is, on the whole, probable or improbable. 
This deed is, in the name of the respondent, addressed to the appellant. It states 
that a bill of sale and a receipt of the amount value had been executed by the ■ 
appellant ; that the respondent, awaiting the entry of his name in the Collectorate 
records, had not paid the money,* but had executed a bond for it, that five days after 
recording the name in the records, the money should be paid. The first part of 
this recital, so far as relates to the bill of sale, is admitted to be true ; but in this 
agreement the receipt is said to bear even date with the bill of sale, viz,, February 
the 8th, whereas, on inspecting it, the date is the same as that of the agreement it- 
.self, namely, the 12th of February. This circumstance naturally gives rise to some 
suspicion ; nor is that suspicion cleared away by the explanation offered that the 
receipt was written on the 8th, but dated afterwards on the 1 2th, when the bond 
for payment of the purchase-money is said to have been given. 

The agreement then states that the purchase-money was not paid, but that a"* 
bond was given for it, conditioned for payment of the money five days after the re- 
spondent’s name should be recorded in the Collectorate. The bond was, during the 
interval, not to carry interest, and no claim was to be made for principal during 
that time. Though at first sight it may appear strange that, instead of natural pay- 
ment, a bond should be taken, yet there are circumstances which tend to reconcile 
this arrangement with probability, which is the only reason for examining it, as no 
dissent exists as to the payment itself’ whensoever or howsoever made. 

The vendor himself was not in possession of a part of the property purported 
to be sold. Suits at his instance were depending for the recovery of that property, 
and the results of such suits must, in some degree, have been uncertain. It was 
impossible, therefore, for the vendor to give possession of all the property purported 
to be sold, and consequently not improbable that the purchaser should decline to 
pay the purchase-money until put in possession. The respondent avers that he paid 
the money at the time, and that the bill of sale and receipt were duly registered, 
and so they appear to have been ; but surely it was or ought to have been (bad not 
his own delay prevented it) in the power of the respondent to have proved the pay- 
ment — the sum purported to be paid is Rs. 77,500 in cash, current coin, and before 
three witnesses. The sum total is between Rs. 7,000 and Rs. 8,000 ; could it be a 
juatter of difficulty to have proved so large a payment in money, and was it not a 
most important fact in the cause, as it would have falsified a very material aver- 
ment in this most important instrument ? Yet no attempt is made to establish a 
fact of this importance. We connot, therefore, say that tins statement in the agree- 
ment is wholly improbable, and certainly it is not refuted by the respondent. It is 
right, however, on the other hand, to observe that there is no proof of the execution 
of this alleged bond, nor of any payment made under it necording to the agreement, 
omissions which justly give rise to some suspicion. There is no thiog contrary to 
justice in the provision contained in the agreement that, during the period before 
the entry of the purchaser’s name in tfie books of the Collectorate, no interest 
should run upon the bond, and, on the other hand, no part of the profits be payable 
to the respondent. 

The agreement then provides that possession shall not be given to the respon- 
dent of dihi Bydnathpore until, in the event of the pending suit terminating 
f^y^ably to the then owners of the property, that part of the estate lying iu dihi 
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Byiliiatlipore had been partitioned off and possession given ; tlnit in the meantime 
4lie piirciiaser should pay the Government revenue, but should have no claim to the 
profits, the vendor, the present appellant, jjaying the embankment and other 
exj^enses belonging to tlie pergunnah, and also the costs of the pending suits. If 
the suit should not be successful, then the rents collected at the joint management 
office are to he applied to pay the expenses. 

It was contended tliat "this arrangement was so unjust and inequitable, so 
injurious to the interests of the respondent, that the execution of such an instru- 
ment by him was grossly improl)able ; and of such opinion were the Judges of the 
Zillah and Sadder Adawlut ; but it does not appear to us that the conditions 
contained in tliis instrument are plainly so absurdly unjust as to lead to the conclu- 
sion that, on that account alone, the deed should be considered a forgery. Whether 
those comliiions wore unjust or not, depends on many facts of which we have no 
evidence or means of judging, on the result of contingencies the probability of 
which it is impossible for us to measure; and even the Courts below, though possess- 
ed of local knowdedge, could not have adequate legitimate means to accomplish 
such a task. 

We do not think it necessary to follow in detail the remaining content.'^ of this 
instrument ; an arrangement somewhat similar is made as to Sookhsagur, but this 
suit has no reference to this property. It was urged against the validity of this 
agreement-deed, that it had not been registered, and though it does not appear that 
registration was essential to confer upon it legal force, yet certainly the absence of 
registration is a circumstance for consideration. The deed of May 1822 was not 
registered also. 

It is now necessary to consider the evidence as to the execution of this agree- 
ment-deed, which deed, it must be remembered, was deposited in Court in the suit 
of 1824. There are fivo attesting witnesses. The first witness who speaks to the 
deed is Nushee Ram Ghose, and his name appears as an attesting witness to the 
agreement of February 12th, and if these papers are correct, he was produced by 
the j>laintiff, the respondent. He deposes to the execution of the agreement, and 
identifies it ; it is very difficult to say that this witness, so produced, is entitled 
to any credit, but no observation is made by either of the Judges upon his testimony. 
We are not able to concur with the J udgeinthe Zillah Court, that the circumstances 
to which he refers desti'oy the credit of the witnesses ; we cannot forget that they 
are examined seventeen years after the date of the instrument. 

Nobeen Chunder, page 1 22, another attesting witness, also proves the execu- • 
tion and identity of the instrument, so also Ram Koomar Hey, and their testimony 
is supported by the evidence of Kamulia Kanth and Ram Moliim. 

It is quite true that such is the lamentable disregard of truth prevailing amongst 
the native inhabitants of Hindostan, that all oral evidence is necessarily received 
with great suspicion, and when opposed by the strong improbability of the transac- 
tion to which they depose, or weakened by the mode in which they speak, it may 
be of little avail. But we must be careful not to carry this caution to an extreme 
length, nor utterly to .discard oral evidence merely because it is oral, or unless the 
impeaching or discrediting circumstances are clearly found to exist. It would be 
very dangerous to exercise the judicial function as if no credit could necessarily be 
given to witnesses deposing vivd voce how necessary soever it may be always to sift 
such evidence with great minuteness and care. It is a remarkable fact in this case, that 
the existence of an agreement, bearing date February the 12th, 1819,ds admitted. 
There is produced a deed undisputed, bearing date May the loth, 1822, consequent- 
ly, long before the fi-rst suit was commenced, which* expressly recognizes an agree- 
ment-deed, dated February the 12tli, 1819, It is said that there was a deed of that 
date, but that it was of a difierent tenor. Of this latter averment vre do noli find 
the slightest proof ; there is no evidence of any other deed of that date. This 
defence was not, so far as appears, set up in the former suit of 1829, and surely fho 
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presumptioii, ia the absence of all proof to the contrary, is that this deed of 1822 
referred to the deed1)f Februaiy 12th, 1819, produced in this cause, and produced 
as early as 1824, when it was not even alleged that there was another deed of the 
same date of a different tenor. tJnder these circumstances, we consider that the 
agreement of 1822 affords a strong confirmation of the deed^ of February the 12th 
produced by the appellant. 

There is another observation made by the Judge of the Zillah Court which we 
think should be adverted to. The J udge argues that the non-production of this 
deed in a suit as to Soohhsagur, though it was called for, is an argument against 
the validity of the deed. We do not sufficiently know the circumstances of that 
suit to enable us to form any accurate opinion as to the necessity of producing it ; 
but as this very deed long before that suit commenced, was deposited in Court in a 
prior suit, and placed among its records, it is difficult to conclude, as it was accessible 
to both parties, that the non-production in that cause is a proof of its being a 
forgery. Besides, the deed of 1819 was no defence to that claim. Among those pa- 
pers are to be found numerous extracts from the proceedings in various other suits, 
relating to some parts of the estate originally sold in 1813. We do not think that 
any conclusion, as to the main issue in this case, can be safely drawn from 
those extracts. It is very difficult from such extracts only, to understand accurately 
such a series of complicated litigation, and still more difficult and dangerous to rely 
upon isolated parts of former proceedings between different parties, and for different 
purposes, as applicable to the question in this case. We do not find that the Judges 
in the Courts below imported them into their reasons for the conclusions to which 
they arrived, except for the purpose of fixing the amount of the mesne profits. We 
therefore do not deem it necessary to notice them more particularly. 

On the whole, we are of opinion that the agreement of the 1 2th of February 
1819, is established by the evidence produced and that it must be carried into effect. 
Consequently the claim for mesne profits of dihi Bydnathpore cannot be maintained 
for the period antecedent to possession on the dihi being completely partitioned off. 
And we do not find that it was completely partitioned off and possession taken by 
the respondent at any time during the period for which mesne profits are claimed 
by this action. 

We are therefore under the necessity of reversing the judgment of the Court 
below, and of the two inferior Courts*, and pronouncing that the respondent has failed 
in establishing his claim. There will be costs in the Courts below, but no costs 
here. 

Lord Brougham , — We dismiss the suit in both Courts below, the Zillah and 
the Sudder Adawlut Court, with the costs below, but no costs here. 

Mr, Turner , — Your Lordships will recollect that there were two appeals; the 
other appeal will, I suppose, follow the same fate as this ; it raised substantially the 
same question. 

The J udge of the Admiralty Court . — That appeal was not argued ; it was 
agreed that the decision upon that appeal should follow the decision upon this. 

Mr. Turner r — I think it was, my lord. 

Mr, Forsyth , — My learned friend Mr. Loftus Wigram said that he would not 
consent to the other appeal following the fate of this without saying something upon, 
it, and he said a few words to your lordships upon that second appeal. 

Lord Brougham , — ^We thought that both appeals should be subject to the 
same fate, but there was a doubt whether Mr. Loftus Wigram should be heard then 
upon the other appeal, or whether we should decide this first, and we thought it 
better to take both at once. Judgment was given in both cases below. 

The Chancellor of the Duchy of Cornwall , — Are the Counsel on the other side 
here V 

Mr, Turner, — No, my lord ; my learned friend, Mr. Loftus Wigram, is not here 
ak;P]^sent. 
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Mr. Moore: — My learned friend, Mr. Loftus Wigram, begged me to ask your 
Lordships to be good enough to hear him upon it when he came. 

Lord Brougham. — Do not you recollect that that happened which Mr. Forsyth 
said ? I recollect it, and you would recollect it much more, that we had a doubt 
whether we should not wait to hear the second appeal till after we had arrived at 
this stage, and it was thought better to take both together, and Mr. Loftus Wigram 
was heard upon the second appeal, and the other side did not ask to be heard. 

Mr. Moore . — It is very true, my lord. 

Lord Campbell. — We had«^ better wait till Mr. Wigram comes before we -decide 
the second case. 

Mr. Moore. — I would take the liberty of suggesting to your Lordships that 
the judgment which has been pronounced might be taken as the judgment in both 
eases, unless my learned friend, Mr. Loftus Wigram, wishes to address your Lord- 
ships upon it. 

Lord Brougham. — Very well. 


The 22nd February 1850. 

Present : 

Lord Brougham, Loi*d Langdale, Lord Campbell, Dr. Liishington, T. P. Leigh, and 

Sir E. Ryan. 

Zemindary of Pacheet. 

On Appeal from the Sttdder Dewanny Adawlut at Calcutta. 

Anund Lai Sing Deo, 
versus 

Maharaja Dheraj Gurrood Narayun Deo Bahadoor. 

Qwisre.— Whetlier tlie zemindary of Paclieet is indivisible or inalienable. 

In this case the grant by the former Raja of a portion of the zemindary was held to be only for the 
maintenance of the grantee, and consequently to be resiimable by the present Raja. 

Lord Langdale. — In this case, an action was brought in the Provincial Court 
of Calcutta by the respondent, the Raja Gurrood Narayun, against the appellant, 
Anund Lai, to recover from him the possession of the pergunna of Kasaepar part of 
the zemindary of Pacheet, situate in the Jungle Mehals in the Presidency of Bengal. 
By the decree of Mr. James Curtis, made in the Provincial Court on the 27th of 
February, 1829, it was ordered that the case should be dismissed, that the defend- 
ant (the appellant Anund Lai) should be in possession of the pergunna in dispute, 
and that all the costs of Court should be charged to the plaintiff. 

Fi’om this decree, the respondent presented an appeal to the Sudder Dewanny 
Court at Calcutta, and on the hearing by Mr. Rattray, on the 26th March, 1833, it 
was adjudged that the decision of the Provincial Court was, in every respect, just 
and proper. The exceptions of the plaintiff (the now respondent) were held to be 
vain, his claim and appeal were dismissed, and the decision of the Provincial Court 
was affirmed. 

After this, the respondent presented a petition for review of judgment, and the 
petition having been granted, the cause was again heard by Mr. Rattray, on the 21st 
August 1838 ; the respondent then produced several additional documents, and it 
was held by Mr. Rattray that the documents produced by the plaintiff proved his 
claim, and thereupon Mr. Rattray decreed that his former decision should be re- 
versed ; but the concurrence of another J udge being necessary under the circum- 
stances, he ordered the papers to be laid before another Judge to pass a final order. 

The case was afterwards brought before Mr. Abercrombie Dick, another Judge 
of the Sudder Dewanny Court at Calcutta, and on the 2nd December 1839 he held 
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that the claim of tlfe ought not to be admitted, aud that decision of the 

Provincial Court and the first decision of Mr. Eattray should be affirmed ; and in 
consequence of this difference of opinion, it was ordered that the papers should be 
laid before another J udge to pass a fimrl order. 

Under these circumstances, the case was again- heard before Mr. Edward Lee 
Warner, who concurred with Mr. Rattray in the opinion recorded by him on the 
2 1st August 1838, and differed from Mr. Dick in his opinion recorded on tlie 
2nd December 1839, and finally ordered that the claim and appeal of the plaintiff' 
should be decreed, that the former decree of the Sadder Dewanny Court, dated the ^ 
26th March 1833, which affirmed the decision of the Calcutta Provincial Court-, 
should be reversed, and that the plaintiff’ should he put into possession of the 
property in dispute and the costs of the Court. It is from this decree that the . 
present appeal to Her Majesty in Council is presented by Anund Lai, the defendant 
in the cause below, and now the Appellant. 

It appears that the family of Narayun Deo had, in some way, had possession of 
the Rajaship and zemindaiy of Pacheet for several generations, and that for several 
years before the year 1769 the possession had been the subject of great and violent 
contention, amounting to actual war between different members of the family. 
Muni Lai was the eldest son of the eldest branch. He had two uncles, Mohim Lai, 
and Kunchun Lai Mohun Lai had possession of, and claimed to be entitled to part of 
the zemindary, or to part of the lands comprised in the zemindaiy. Upon his death, 
in 1769, his brother Kunchun Lai became possessed of such part of the zemindary 
or lands as had been possessed by Mobim Lai ; and in 1770, Muni Lai, as Zemindar, 
complained to the Council of Revenue of Moorshedabad that he had been forcibly 
dispossessed of his zemindary ; that, after expelling one member of his family, he 
had got possession of part of the raj and zemindary, but that Mohun Lai had 
also a part ; and after his death Kunchun Lai had been in possession of some per- 
gunnas of the zemindary, and intended taking more. He stated that, by the an- 
cient custom of the family for many generations, after the death of tire Raja, the 
eldest son succeeded him, and the, other sons had a maintenance for life, and that 
the zemindary was never divided. He therefore prayed that the family usage of 
the zemindary might be enquired into, and that he might be ordered to be put into 
possession of the whole zemindaiy. 

In consequence of this complaint and request, an enquiry was instituted and a 
report made ; and in the result on the 7th March 1771, . the Council of Revenue 
concluded, or came to the determination, that the succession to the whole zemindary 
devolved, by inheritance, to the Raja Muni Lai, and that Kunchun Lai (his uncle) 
ought to have a reasonable and equitable allowance for his subsistence, which, in 
right of his being descended from a junior branch of the family, was secured to 
him by a clause in the sunnud. The Naib Dewan’s perwanna of investiture was 
obtained, and sent to Mr. Higginson, the supervisor of Pacheet, who -was desired to 
instal Muni Lai in the zemindary, and in May, 1771, Mr. Higginson accordingly in- 
stalled him in the whole zemindary, and delivered to him the Nawab's perwanna 
and the customary khibats on the occasion ; Kunchun Lai, on hearing that he was 
deprived of his share of the zemindary, which he had possessed (which Mr. 
Higginson calls the half of the zemindary), retired to Ramgur, and was invited to 
return, with a promise of protection and of the enjoyment of a monthly allowance 
for himself. With this he does not appear to have been at first contented, for on the 
iSth June 1772, he complained (by his Vakeel) that he had been supplanted in his 
division of the zemindary, and he prayed that he might be restored to his zemindary. 
He was answered that, if he would return to Pacheet, an equitable and reasonable 
Mlowance would be granted to him for his subsistence, as was due to biin by a 
clause in the sunnud. 

Soon after this, Bahadur Sing, the only son of Kunchun Lai, died in August 
tftS Kunchun Lai adopted as his son Sutroghun Sing (the second son of the Raja 
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Muni Lai), and coinmitterl to him (what is called) the whole property during the 
life and after the death of Kundiuii Lai. ^ 

No contemporaneous iustrumeut executed by Muni Lai is produced, but the 
pergimna of Kasaepar being within a part of the zemindary of Pacheet, some 
arrangement was entered into between Muni Lai and Kunchun Lai, and a deed is 
produced, dated the 20 th July 1775, by which Muni Lai is alleged to have agreed 
as follows : — “ A.s my uncle, Kunchun Lai, has relinquished his half of the raj, and 
come to terms with me, I have given the pergunna of Kasaepar to him ; and as 
he has no son, ho has asked me to give him Mudhun Lai (another name for 
Sutroghiui Sirng), ‘‘ whom he would adopt and keep as his son ; I have therefore, 
'Laccording to the request of my uncle, given him Mudhun Lai in the presence of’" 
[the persons named in the deed] ; '^in whoso presence he has given the entire 
Pergunna and all his property to Mudhun Lai, and also has given the pergunna 
and entire property of my uncle to Mudhun Lai.” 

The question in tins case depends entirely on the title which Kunchun Lai had 
or obtained to the pergunna of Kasaepar. 

The appellant alleges that the Raja had a right to alienate any part of the 
zemindary, and that Kunchun Lai, even if he had no previous right to Kasaepar, 
acquired aright to it by the deed of the 20 bb July 1775, and that the circura- 
stauces under which Kunchun Lai had possessed a portion of the zemindary were 
such that the relinquishment of his claim to it was a sufficient consideration, if 
any consideration \#re required, for the grant to him of the pergunna of Kasaepar 

Tbe respondent, on the other hand, contends that the zemindary iviis indivisible 
or inalienable, and consequently, that Muni Lai was incapable, for any consideration, 
to Transfer any portion of it to Kunchun Lai, so as to bind his successor in the 
zemindary. He further insists that Muni Lai did not attempt to make an absolute 
gift of Kasaepar to Kunchun Lai, but gave it to him only for the maintenance, or 
part of the maintenance, to which he was entitled from the Raja, and that the gift 
(being only for maintenance) could have no binding effect against the successor of 
the Raja. 

The appellant admits that a grant for maintenance ceases with the life of the 
grantor, and he relies on the power of the Raja to alienate, and the actual aliena- 
tion which he says was made, and under these circumstances the title of the re- 
spondent fails : first, if the Raja was incapable of alienating any part of the 
zemindary ; or, secondly, if the grant of Kasaepar was for maintenance. And as it 
appears to us that the inalienability of the zemindary has not been sufficiently 
established, it is necessary for us to consider whether, or not, the grant of Muni Lai 
of Kasaepar to Kunchun Lai was for maintenance. If it was, the appellant has 
no title to it. 

We consider that, by the proceedings in 1770 and 177J, from which Kunchun 
Lai in vain attempted to obtain relief in 1772, it wavS clearly established that Muni 
Lai, was entitled by inheritance to tbe whole zemindary, and that his unCle, Kunchun 
Lai, was entitled to an equitable and reasonable allowance to be granted to him for 
his subsistence. Tt was in this state of their respective rights, that the transaction of 
1773, or of 1773 and 1775, took place. It may be questionable whether the deed 
of the 20th July 1775 is genuine: b\it supposing it to be so. Muni L^d thci'eby 
gave the pergunna of Kasaepar to Kunchun Lai, without making any mention of 
maintenance ; and the circumstances of the case wei'e such that tlmre might have 
been an intention to give more than maintenance, and that for valuable consideration. 
Nevertheless, there is nothing in the deed to in'ove that in this gift of the pergunna 
of Kasaepar more than a provision for maintenance was intended ; and documents 
of a subsequent date appear to us to show satisfactorily that no more was 
intended. 

Kuncliim Lai died about 178L and was succeeded by his adopted son, 
Sutroghun Lai, the second son of Muni Lai. - Muni Lai died in 17&2, and was 
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succeeded in the zemindary by his eldest son, Bhnrut Sikhur. If the grant of 
Kasaepar to KunchOn Lai had been a valid permanent grant, Sutroghun Lai was 
entitled to it without any re-grant or confirmation by Bhurut Sikhur. But on the 
7th of May, 1797, as he says, without having seen the former deed, Bhurut Sikhur 
executed a new deed, authorizing Sutroghun Lai to possess Kasaepar, according to 
the former deeds. This deed is quite consistent with the supposition that the 
former deed was a grant for maintenance, but inconsistent with the supposition that 
the former deed was absolute. 

We do not think that the least credit is due to the deed of contempor^eous 
date alleged to have been executed by Sutroghun to Bhurut. 

It appears, by the report of Mr. Vanderhayden (in January, 1799), that the 
country was in a very unsettled state ; that Bhurut Sikhur was in very great 
pecuniary difficulties, and proceedings were adopted to set aside sales which were 
supposed to have been improperly obtained from him ; and some disputes were 
subsisting between Sutroghun and Bhurut, respecting the payment of so much of 
the revenue of the zemindary as was due from Sutroghun in respect of Kasaepar, 
part of the lands within the zemindary, to Bhurut, by whom the revenue of the 
whole zemindary was payable to Government, and also in respect of a money- 
allowance for maintenance, which Sutroghun claimed to be due to him from 
Bhurut ; and on the 15th of August 1803 Sutroghun presented a petition to the 
Government, in which he complained of Bhurut, that he had stopped an allowance 
in cash made to him by deed ; besides which, he (Sutroghun) had the pergunna of 
Kasaepar for his maintenance, and that Bhurut had made a grant of that pergunna, 
given for liis maintenance, to the son of his eldest son. He alleged further, that he 
was enjoying Kasaepar as a maintenance from his father and his uncle, Muni Lai 
and Kimchun, and that the Kaja, his brother (Bhurut), when he succeeded to the 
raj, gave him a deed under his seal and signature, confirming the former deed, and 
had it registered ; yet he was prepared to take the law into his own hands, and eject 
the petitioner from the pergunna. Upon this petition, Bhurut was ordered to report 
in twelve days. What was done upon it does not appear; but it seems that 
Sutroghun was for that time quieted in his possession of Kasaepar, for in 
November 1804 he presented another petition, in the commencement of which he 
states that he was well by favour of the Magistrates to whom it was addressed, and 
that the pergunna of Kasaepar was for his maintenance, and that he had enjoyed it 
by paying the Government revenue to the Kaja annually; and again complaining 
that the Raja evaded payment of his annual allowance, and also intended to take 
possession of the pergunna again. This petition was also referred to the Raja 
to report, and we have no account of what was done upon it ; but it seems that 
Sutroghun not receiving his money allowance from the Raja, neglected to pay to the 
Raja the contribution due for Kasaepar to the revenue of the zemindary payable by 
the Raja, and an offer was made to Sutroghun to have Kasaepar excluded from the 
zemindary, and entered in his own name, if he agreed to it. The dispute was 
continued, and was explained by a statement of Mr. Impey, the Assistant Collector 
at Bancoorah, made on the 9th day of April 1810. 

Bhurut Sikhur died in 1816, and was succeeded by Ghyte Sing, who died in 
1819, and was succeeded in the zemindary by the respondent. 

Sutroghim Sing died in 1818, and was succeeded by the appellant 

The dispute which subsisted between Bhurut and Sutroghun continued 
between the respondent and the appellant ; and the question, as has been stated, 
is, whether Sutroghim was entitled to Kasaepar absolutely, or only for his mainte- 
nance : and, having regard to the respective claims of Muni Lai and Kunchun Lai 
in 1770, to the proceedings of the Council of Revenue, the deeds of 1773 and 1775, 
the confirmation of the grant of 1775 by the deed of 1797, and the distinct state- 
ments and admissions ma<le in 1803 and 1804 by Kunchun, we are of opinion that 
Kunchun Lai was entitled to Kasaepar only for his maintenance, and consequently, 
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that the Raja (the plaintiff in the cause below and now the respondent) was entitled 
to recorer possession. o 

. We shall, therefore, humbly report to Her Majesty, that the appeal ought to be 
dismissed, and the decree of the 24^th of February 1840 affirmed. But, considering 
the great length of time during which the appellant continued in possession of the 
pergunna in question, and the several decisions which have at different times been 
pronounced in his favour, it appears to us that we may, without impropriety, 
recommend the dismissal of the appeal without costs. 


The 22nd February 1851, 

Ffesent : 

Lord Langdale, Dr. Lushington, T. P. Leigh, and Sir E. Ryan, 

Gift. 

On Appeal from the Siidder Dewanny Adcmlut of Bengal, 

Baboo Kasi Presad Nai’ain, 
versus ' 

Mussumat Kawalbasi Kooer. 

Where the Court below had decided against the claim of the plaintitf upon a deed of gift, the probabi- 
lities (independenth'- ofj;!!^ evidence) being rather against than in favor of it, and no satisfactory account was 
given of the reasons which caused the postponement of the ajipeal for at least 12 years, the Privy Council 
did not tliink it safe to reverse the judgment of the Lower Court. 

The - Right HorChle T. Pemherton Leigh. — Bahore Narain,^ whose pro- 
perty is the subject of the present litigation, appears to have died on the 2nd of 
October 1810. He left a daughter, who, it is now admitted, was his heiress, and 
two grandsons, children of that daughter: and he appears to have had several 
nephews. On his death, his daughter, who lived with him, remained in possession 
of his property. 

Some of the nephews attempted to disturb that possession. One of them set 
up a claim, 1 think, as Kurta-puttra (adopted son) of the deceased ; another pro- 
duced a deed of heirship, in which the title of the two nephews of Sheo-Das Narain, 
who seems to have been absent, was recognised ; and under those different claims 
they attempted to turn Kawalbasi Kooer, the daughter, out of possession. This 
led to a dispute in the Foujdary*Court, and there it was finally determined, that 
whatever litigation was to take place must take place in the Civil Court ; and that 
in the meantime the daughter should be left in possession of the property. 

In 1817, the plaint in this suit was filed by Sheo-Das, who seems to have been 
absent at the time when the testator died. After a great many intermediate 
proceedings, and very great difference of opinion among the Judges in the Court 
below, finally, in . 1823, a decision w^as pronounced in favour of the present respon- 
dent ; liberty to appeal was granted; and froni4hat time to 1836, we have no 
evidence of wdiat took place as regards the prosec^ion of that order for liberty to 
appeal. In 1831, I think, the original appellant died. Litigation arose with 
respect to the heirship, which was completed in 1836, and the order to substitute 
came over in i 839 ; and from that time to the present, the delay seems to be 
sufficiently accounted for by the difficulties which occurred in obtaining copies of the 
proceedings. But the fact is, that from 181 6, when this gentleman died, to the year 
1851, in which wre are disposing of the question, possession under a judicial title of 
some sort or other has remained with the respondent ; and it certainly would require 
a strong case to induce a Court of justice to overtmm that possession under such 
circumstances. . • 

; We are far from sa 3 dng that there is not veiy gi'eat difficulty in this case ; but 
the question which we have to consider is, first, whether, the onus lying on the 
appellant, that is to say, on the person whom the present appellant has succeeded 

1 E 
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to establish bis case against the heir, we are so satisfied that that case was eitahlish- 
ed in the Court belo"?^, that, against the opinions of the Judges, upon a ppint merely 
of fact and the value of evidence, we can safely recommend Her Majesty to overturn 
the judgment. 

The case which is set up on the part of the appellant is this : — He says, that 
on the 27th of December 1809, Bahore Narain having a great regard for him as his 
nephew, and having no male heir, executed this inst: ;nnono, and took it, either on the 
29th or the SOth of December, to the Kazi to hav:. attested by his seal, which 
seems to have very much the effect of a notarial recognition of the instrament. 
From that time until the period of the grantor s death, no attempt was ever made to 
alter that instrument. He was absent at Calcutta at the time when the grantor died, 
and he was sent for; — he came as soon as he could ; — before he arrived, the grantor 
had died, and he brought forward this claim as soon as it was possible for him to do 
so consistently with the circumstances in which he was placed. 

With respect to this deed, there is certainly a great deal of evidence not at all 
more liable to suspicion than all Hindoo testimony unfortunately is, as to its 
execution at the time at which it is represented to have been executed. With res- 
pect to the direct parol testimony upon the point, we can give very little weight to 
it. It seems to us to be utterly improbable, if not impossible, that two or three 
officers who were in the habit of putting their seals to instruinents very frequently, 
should recollect in the year 1820 what took place in the year 1809, the conversation 
which then passed, and the explanation which was then given by the party who 
brought the deed, as to what the contents of that deed were ; and that they should 
depose as to all this with a particularity which, if the circumstance had happened 
only a week before, could hardly in ordinary cases have been expected, unless there 
were some particular reason or other for its having made so strong an impression 
upon their minds. 

On the other hand there is evidence, probably of very little value, but there is 
the evidence of parties on the other side, who, if they swear truly, swear that it was 
impossible that any such deed could have been executed. One set of witnesses 
swear that the grantor was absent from the place where the deed is said to have 
been executed at the time of its execution ; another set of witnesses swear that they 
were called on after the grantor’s death to witness this instrument, which was 
admitted to have been a fabricated instrument. Ng doubt there is great improbabi- 
lity in the statement of the last set of witnesses, and very little reliance to be placed 
on the witnesses on the other side. 

The peculiarity of the case seems to depend upon that part of the evidence 
which arises from the Kazi’s book ; and certainly, if nothing more had appeared to 
us, except that that book had been produced, with the signature of the Kazi at the 
beginning, and the signature of the English Judge at the end, that book appearing to 
have been regularly kept, and this document entered there, it would have been such 
evidence as, notwithstanding all the difficulties of the case in other respects, would 
have induced us to say that we should not recommend Her Majesty to confirm the 
judgment which had been pronounced. But when we look to the evidence by which 
that instrument is explained, it appears to us that all or nearly all the value of that 
testimony is removed. It is said that, by the Regulations of 1793, it was the 
duty of the Kazis to keep copies of the instruments which they executed ; and it 
appears to have been so. A witness, however, states that Kazis in that neighbour- 
hood were not aware of that Regulation ; that no orders had been issued to that 
effect to them, but that that they were in the habit of keeping copies for their own 
satisfaction. How those books of the Kazis, as they are called, v/ere bound, or in 
what form they were, does not very clearly appear ; hut it seems that at some, 
period, which must have been after March 1818, all the books of the Kazis in that 
district were called for by the Judge of theKillah Court ; that they were all sent 
" in to him, and that then those books appear to have been made up into volumes, 
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and they were directed in future to keep records of these instruments in volumes, 
and then, those things having been thus divided, and apparently made up for each 
year, the Kazi and the Judge, one at the beginning and the other at the end of the 
document, afBxed their signatures as an authentication of it. 

If this had been done before 1809, no doubt it would have had the greatest 
possible weight ; but not being done till after ISOO, and till after this litigation had 
occurred,— for it is clear it was after March 1818, because the Kazi brought in his 
book up to March 1818, and this plaint was filed in 1817 ; the w’-hole value of that 
evidence appears to us to depend upon this, is there sufficient proof to us that there 
could be no interpolation of this document in the interval between the year 1816, 
when it was first mentioned by the parties who produced it, and the period of 
March 1818, or the subsequent period, whatever it was, at which those records 
were made up and authenticated in the manner I have stated ? We do not think, 
considering the nature of the testimony given upon that point, that it affords 
sufficient ground for US' to decide against the opinions which have been come to 
below, there being great discrepancy among the Judges, and perhaps not, upon the 
whole, very satisfactory reasons given by them. 

In the result, therefore, considering that the onus is upon the plaintiff ; con- 
sidering, as some of their Lordships are of opinion, that the probabilities of the 
case, independently of the evidence, are rather against than in favour of the deed ; 
considering that the Judges of the Court below have decided against the claim of 
the appellant, and that for at least twelve years we have no satisfactory account 
of the reasons which occasioned the postponement of this appeal, we think it would 
not be safe to advise Her Majesty to reverse this judgment. But there is so much 
doubt upon the case, and there has been so much difference of opinion annnig the 
Judges who decided it, that, tliough we shall recommend the appeal to be dismissed, 
we shall not think it fit to give any costs against the appellant. 


The 18th June 1851. 

PreseM : 

Sir J. Jervis, Dr. Lushington, T. P. Leigh, and Sir E. Eyan, 

Succession— Baj of Bawutpore. 

0)1 Appeal from the SiidcUv Deivanny Adatoliit at Allahabad. 

Rawut Uijun Sing and Rawut Doorjun Sing, 
versus 

Eawut Ghunsiam Sing, 

Held upon the evidence as to tlie family custom and usage for about 8 generations, that the Raj of 
Bawutpore was indivsiblc and descended entire to tlie eldest son to the excliislon of the other sons. 

The Right Eon'ble T, Pemberton Leigh ( Ghancellor of the Duchy of Corn- 

) : — Mr, Wigram. — We do not think it necessary to trouble you. The only 
qiiestion is the question of the family : it does not appear that there is any other 
question in the case. Then, upon the acts of the party and the nature of the 
property, the question is, whether this property descends entire, or is divisible. 
Now, upon that point it is said that it is very possible the party may have the pro- 
perty which is subject to division. It is very true that the circumstances and nature 
of this property are only material as forming one item in the question of probability 
whether this is or not divisible property — ^^vlietber in our opinion it is a raj, and 
therefore possevssing whatever rights belong to property of that character. 

By a decree which was made in the year 1812, it is stated distinctly that as 
“ the defendant has held possession of the various villages from the time of his 
'' ancestors, and has always borne the title of Rawut (as appears even from the depo- 
^^ sitions of plaintiff’s witnesses, and the, potta granted to him*, defendant, by the 
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former Collector of this Zilla), bo doubt exists as to defendant being the proprie- 

of Mouza Khajoory as well as of chuk Oodey Kurn’" 

Now, as to the nature of this property, it appears that the father of the present 
parties unfortunately was troubled with very disobedient sons, who quarrelled among 
themselves, and that he made different dispositions at different times, first in favour 
of one, and then in favour of the other, and probably made declarations ; but in 
1827, he was examined before the acting Magistrate of the Foujdary Court of 
Cawnpore, and being called upon to state the nature of the dispute existing between 
himself and his sons, he stated as to this property as follows : — The fact is, I am 
'' personally concerned in no dispute, for as long as I am living, I am the proprietor 
of my estate ; but the custom in my family has been this, through every generation 
since this estate has come into existence, that the eldest son succeeds to the 
musnud, and the estate is held by him entire and undivided, and that the sub- 
sistence of the other sons is provided for/' 

In 1827, it appears that the Magistrate thought it necessary to enquire into the 
custom with respect to the division of estates of Rajas ; they took certificates from 
four Rajas as to that custom ; and. the statement made in answer by Raja Dan Sing 
was, '' That in the families of all such Rajas as receive the Kashka (or mark of red 
ochre on the forehead), and sit on guddies, the estate is not divided into shares, but 
that it is customary for the eldest son to succeed his father in the guddy — after 
^‘that they continue subject to his authority ; and that such has been the custom in 
your petitioner’s family frolft ancient times.” Statements to the same effect were 
sent from the three other Rajas. 

In addition to this, we have the pedigree of this particular family, taking it up 
from the time of Rawut Kheem Kurn. It appears that there had been, I thinks 
eight descents ; and in three or four at least of these there having been more than 
one son, the property had not been divided between those sons. One a very 
remarkable case, is this, that Rawut Kurn Rai having adopted a son, that son pro- 
ceeded to deal with the property as an undivided estate, and excluded an after-born 
natural son of Rawut Kurn Rai. There are other cases in which, if there had been 
the liability to division, that division might have taken place. 

Then it is said, that it appears that at the time of Bikramajeet, there was a 
division of a portion of this raj, and that it was divided between two sons of Bikra- 
majeet, — Khurg Rai, who was adopted by Kurn Rai, and Gunnesh Rai, who was 
the next son of Bikramajeet. Now with respect to that, it is necessary to make out 
that the property which was then the subject of division was the raj of Rawutpore. 
I cannot find that there is any evidence at all to that effect, — all the presumption 
is to the contrary, because Khurg Rai would have been in possession, at all events, 
of half of that raj ; and the property stated is not the raj of Rawutpore, but the 
zemindary of Bikramajeet. Now, that portion of the zemindary has remained, it 
appears, exempted : if it had been part of Rawutpore, it would have been subject 
to the same state of things. 

Under these circumstances, therefore, the judgment will be affirmed, and of 
course in the usual way, with costs. 
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The 21st June 1851. 

Present : 

Sir J. Jervis, Br. Liishington, T. P. Leigh, and Sir E. Kyan. 

Huneupative will (by a Mahomedan of rank). 

On Appeal from the Sudcler Dewanny Adawlut at Allahabad. 

Nawab Amin-ood-DowIah and others, 
versrbs 

Syud Eoshun Ali Khan and Fatima Begura. 

In this case the Privy Council, looking at the probabilities, declined to reverse a decision of 
Courts in India upon a question of mere fact as to the making of a nuncupative will by a Mahomedan 
of rank. 

The Right Hon'hle Thomas Pemberton Leiyh {Chancellor of the Duchy 
of CormuallJ. — In this case we are called on to reverse the decisions of two Courts 
in India upon a question of mere fact. It is said by Mr. Forsyth, and I have no 
doubt - with perfect truth, that those Judges did not see the witnesses ; and there- 
fore, he says, they had no better means of judging of the credit due to them than 
the Judges of this Court have. It may be very true that they did not see the 
witnesses, but the J udge of the Zilla Court was resident on the spot. He knew 
the nature of the question which was in dispute. knew the probabilities which 
were likely to arise in a great family like this, and the description of the different 
witnesses who were brought to give their testimony ; at ali events, the Court below 
had as good, and we think abetter, means of judging of the credit due to the 
testimony than we could possibly have. 

Looking at the probabilities of the case, the circumstances seem to be pretty 
strong in favour of the decree which has been made. Here is a man of high rank 
and station, with a very large income, who has a number of connections and 
dependents upon him, to whom, it is beyond dispute, he was in the habit of making 
certain allo^vances for their maintenance ; and though it was very possible that 
those allowances, like payments made by some other parties, 'were not very regu- 
larly paid, or were in arrear, yet there is nothing to show that he had ever intended 
to withdraw his bounty from those parties. The probability rather seems to be, 
that he would not leave his connections, some of them female connections, who had 
been, up to thattime^ dependent upon his bounty, wholly without provision under 
his will. 

In this state of probability we have the evidence of a number of witnesses, all 
speaking to the fact of a nuncupative will to this effect having been made. The 
answer to that is, in the first place, the production of six or seven witnesses. The 
first batch of witnesses, if I may so call them, are all slave girls, and the effect of 
their evidence is, that this nobleman, during this period, that is to say, taking ill 
the very day on whicli the will is represented to have been made, became speechless 
upon that very day, and continued to be speechless up to his death, and therefore 
he could not have made this will 

In answer to that, we have the evidence of a physician, a person who gives 
his evidence apparently with great impartiality. I forget his name at this mo- 
ment — He says he attended him, and so far from his being insensible, up to the 
day of his death, he was perfectly sensible ; and so far from being speechless, he 
conversed during the time he saw him, and was in perfect possession of his mental 
faculties. 

With respect to the character of the witnesses on both sides, I believe there 
is not a single witness on the part of the appellants who is not either in the 
character of a slave, having lived in the family before the death of the testator, 
or a person in the service of the Appellant. The whole effect of the evidence 
given against the will is, that those persons had none of them heard the will, and 
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that they alleged^ that the testator was not, during this period, in a situation 
to make it. On t£e other hand, some of the witnesses on behalf of the re- 
spondents are of a very much superior class. It is true that one of* them is a 
member of the family, the son of one of the legatees — another is a physician — an- 
other is an officer in the ZiDa Court, described to be a moonsiff, who, we 
understood from Sir Edward Ryan, is a person holding a respectable situation in 
that Court. 

Thus the case stands upon the parol testimony, but when we come to the 
documentary evidence, the preponderance seems to us to be entirely in favour of 
the respondents. Mr. Forsyth endeavours to get rid of the effect of a letter of 
the only party who is represented to have any real interest in the matter, the 
Nawab himself, by observations tending, as he contends, to show that it was not 
likely that such a letter should have been wuitten. Let us see how that matter 
stands. This plaint was filed on the 12th of March 1835. In that very plaint it 
is alleged, ■ that thereafter ‘"plaintiffs demanded payment^ of their allowances, 

“ as settled by the deceased. Nawab, from his heirs who were in possession of his 
“estate; whereupon Nawab Amin-ood-Dowlah Bahadur, the eldest son of the 
“Nawab, in a letter to the address of the plaintiffs, acknowledging that the 
“deceased Nawab had declared his will to the eSect that plaintiffs’ allowances 
“ should continue to be paid to them, promised to pay the same on receiving the 
“ stipend from Government.” It is quite impossible to suppose that this letter, 
whether forged or not forged, was not in existence at the time that this statement 
of the contents of that letter was made. Then as to the letter itself, how does it 
stand ^ You have, in the first place, the evidence of a party uncontradicted and 
not open to any observation in cross-examination, who swears that he wrote that 
letter, that he wrote it by the direction of the Nawab, and that the Nawab put his , 
seal to it in his presence. 

An enquiry was directed by the Court, with respect to the genuineness of that 
letter, and the Judge of that Court, in page 170, after the examination, states the 
grounds on which his opinion is formed. The objector to this letter had been 
called on to state whether he could suggest any ground on which the genuineness 
of the seal could be doubted, whether "" he could point out any indications of fabri- 
“cation.” The Judge says, "" There is no evidence to show that the seal of Nawab 
“ Amin-ood-Dowlah was ever in the custody of the plaintiffs and after going 
through the matter at some length, he says, "" Considering all these facts, it is 
“ clearly proved to my mind that the letter was written and sent by Nawab 
“ Amin-ood-Dowla.” 

But it does not rest even here, because there is a portion of the evidence of 
Hakim which very much confirms it. He does not seem to have the smallest bias 
ill favour of the one side or the other. He is asked, "" Do you know whether, on 
“ the said Thursday, the Nii’wab declared any will in favour of any person ?” He 
says, “ He did not declare his will in my presence. If he made known his will in 
“the female company I cannot say, but I did indeed hear talk that the Nawab, 

“ despairing of his life, is declaring his will. He declared some will, but I do not 
“ knoAv what will he declared, nor in whose favour.” And then he adds, ""Nawab 
“ Amiu-ood-Dowlali also acknowledged that the Nawab had declared his will.” ■ 

. In addition to this, there is the testimony of several persons who were present 
on the occasion, who do not speak to what the contents of the will were, but who 
speak to what happened on this particular occasion on which they were present. 
Some disturbance and noise, they say, took place in the room in which this noble- 
man was, and then parties came out in a state of agitation, who stated that the Na- 
"Wab was declaring his will, and stating also what the effect was. 

Against all this testimony there is nothing except that which, unfortunately, 
||,e ^QW to be of very little value in Indian cases, the depositions of a great many 
servants and dependants upon a great mau; all of whom, in nearly the same 
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words (as respects the two classes of witnesses it is in the same words), speak to 
some facts which are contradicted by those whose testimony appears to us much less 
open to imputation. 

We cannot think, therefore, that it would be of any use to investigate this case 
further. We have heard all the arguments which have been addressed to us with 
great ability, as they always are, by the Counsel wlio have argued this case for the 
appellants, but they have not raised sufScient doubt in our minds to make us feel 
it necessary to call upon the respondents for an answer. We shall therefore affirm 
the decision l)elow with costs. 


The 5th February 1852. 

Present : 

Dr. Lushington, T. P. Leigh, and Sir E. Eyan. 

Mortgage— Sale-Supplemental Plaint (Section 6 Eegulation IV. 1793). 

On Appeal from the Suclder Deivanny Adawlut at Allahabad. 

J. R Douglas, attorney for Government, acting as Executor of the will of Jykishen 

Das, deceased, 
versus 

The Collector of Benares and others. 

A person, haring an equitable mortgage in certain villages of which the legal. title was in the mort- 
gagee’s son, instituted a suit against the mortgagor to recover the amount of his demand. Pending the 
suit, and while the son, the representative of the mortgagor, was a party to it, the Collector, sold the 
property as if it were the son's unincumbered estate, suppressing all mention of the mortgage (of which, 
ho had nrdicc) in the advertisement of sale, conveyed away the estate to the purchaser as uninctimhered, 
and received the full value as if it were free from mortgage, — Held that the Collector was liable to repay 
the amount which had been realized by the sale. 

The leave to file a supplemental answer given under Section 5 Regulation IV. 17^3 did not warrant 
the defendant to make a totally new case, and state facts at direct variance with the statement in the 
first' answer, and completely change the issue in the cause. 

The Right Hon'ble T, Pemberton Leigh, Ckmicellor of the Duchy of 
Cormvall. — In the month of September, 1811, Sheikh Shookr-oollah had 
transactions in business with a mercantile firm, of which Jykishen Das was the 
representative^ and he became indebted to the firm on a balance of accounts. He 
was, or represented himself to be, the owner of two villages, and a fourth share in 
another village purchased with his own funds in the name of his son Gholam Ahniud ; 
the property appears to have been held under a grant at a light rent (called a 
maafee sunud) from Raja Bulwunt Sing to Gholam Ahmud. 

On the 4th September 1811, as a security for the balance then due to Jykishen 
Das, Shookr-ooliah handed over to him the maafee sunud under which the property 
was held, with two other papers relating to it, the particulars of which are not 
stated, and granted a mortgage bond, which, after stating the balance due, was in 
these terms : ‘‘ In consideration of the said sum [Rs. 23,645, 2a.] I pledge the 
villages of Lehurfcara, Cheetoopoora, and a fourth share in Jaitpoora, purchased 
with my own funds in the name of my son Gholam Ahmud, together with three 
papers, one a maafee sunud, bearing the signature of Raja Bulwunt Sing, and 
two others, viz., one an original deed, and the other a copy, till the sum be paid. 
.‘M promise to pay the said sum in three years, when I shall receive back the 
papers. Should the term expire and the debt not be paid, then I will mortgage 
or sell the said villages elsewhere, and pay the money due to the house.’' 

The debt not having been paid at the prescribed period (three years from the 
date of the security), Jykishen Das took possession of the mortgaged property, and 
remained for several years in possession. On the 21.st July 1819, a large balance 
remaining due to him, he filed a plaint in the Provincial Court of Benares, the 
-terms of which are not in evidence, but from the final decree made in the suit, it 
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appears that the plaintiff set forth his bond, alleging that the debt remained unpaid, 
and sought justice^ It would seem therefore to have been a prayer for what in a 
Court of Equity in England would be called general relief, or such relief as the cir- 
cumstances established at the hearing might, in the opinon of the Court, entitle 
the plaintiff to call for. That relief would be, if the case were established, a personal 
decree against Shook r-oollah, if alive, or against his assets if he were dead, and a 
sale or mortgage of the specific property pledged tO' satisfy the demand. ’ 

To this plaint, Shookr-oollah put in an answer, not suggesting that the pro- 
perty in question belonged to his son, but denying the bond and the debt to the 
plaintiff ; admitting that he had deposited with the plaintiff the title deeds of the 
property, but alleging that the deposit had been made by way of suretyship for a 
third person, from whom nothing was due to the plaintiff. 

Now it must be admitted that the answer of Shookr-oollah would be no 
evidence against Gholam Atmud, unless it had in fact been put in, as the plaintiff 
in his replication alleges, by Gholam Ah mud himself under his father's seal ; but 
of this there is no evidence. However, after an answer had been put in, and before 
replication Shookr-oollah died, leaving Gholam Ahtnud his son and heir, and as such 
his representative in the suit ; and by the proceedings recited in the decree, it- 
appears in the Appendix, page 23, that on a petition being filed by the plaintiff 
representing that the defendant had deceased, and praying that a notification 
might issue calling on his son Gholam Ahmud to appear, an order for the issue of 
this notification was passed on the 16th of May 1821. 

Gholam Ahmud therefore at that time, if not sooner, had plainly notice of the 
suit ; he became a party competent to assert all rights which he had, either in his 
individual or representative capacity. According to the practice of Courts of Equity 
in England, he ought to have been originally a party as having what we should 
term the legal estate, but if there was any informality in not making him a party 
at first, all substantial objection was removed when he was brought before the 
Court at a period of the suit which enabled him to bring forward any claim which 
he had seeing the answer which had been put in by his father, which answer dealt 
with the property as belonging to the father, the son makes no complaint of it, and 
when a replication is filed respecting the plaintiff's title, a rejoinder was called - for, 
and we presume filed, but no title appears at any time to have been set up by 
Gholam Ahmud in himself. 

The cause did not come on for hearing until the 12th of August 1825, when 
this bond appearing to have been executed on an insufiScient stamp, the Judge of 
the Provincial Court, instead of giving the plaintiff* an oppo-rtimity of applying to the 
Revenue Officers to affix the proper stamp, which was afterwards done, or proceed- 
ing, as he was pressed to do, to take evidence of the debt due, w^hich with the 
deposit of title deeds might have established the plaintiff's demand, very improperly 
dismissed the suit with costs. 

Against this decree an appeal was, with great reason, brought to the Sudder 
Adawlut of Allahabad ; the precise period does not appear, but we collect from what 
afterwards took place, that the appeal must have been lodged very shortly after the 
decree. The cause came before the Sudder Court on the 10th of December 1828, 
when the Court directed enquiries to be made and evidence to be taken -with refer- 
ence to the accounts and the facts of the case, independently of the bond, which, for 
want of a proper stamp, could not be received in evidence. A great many witnesses 
were examined, and much evidence was taken, and on the lltli of February 1835, the 
cause came on for hearing before Mr. Colvin, one of the Judges of the Sudder Court. 

: Amongst other evidence then produced was an amal-dastak from Gholam 

Ahmud to the tenants of the estate, directing them to pay their rents to the Plaintiff, 
the mortagee. Is it possible that there could be stronger evidence in favor of the 

t itles claim under the mortgage, or more conclusive proof that Gholam Ahmud 
up no title in himself in opposition to it ? 
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Mr. Colvin was of opinion, inost properly, that the decree of tl^e Court of Benares 
should be received, and stated his view of the case in these terms. : — '' Althongh the 
bond has not been executed on a stamp of 8 rupees, as required by Regulation VII, 
of 1800, but has been written on a stamp of only 8 annas, and is consequently in- 
admissible in a Court of Justice ; but the claim of plaintiff, appellant, was brought 
into Court under the ledger accounts as well as under the bond, and, from the 
evidence of the witnesses, the report of the treasurer, and the translates of the 
'' account-books elicited in the enquiry, as far as it has been prosecuted in pursuance 
of the order of the Sudder Dewanny Adawlut of Calcutta, dated the 10th Decern- 
ber 1828, viewed in connection with the answer to the plaint filed by respon- 
'' dent's ancestor, in which he acknowledges that he was security to the house for 
'' Meer Ussud Ali, the tahsildar ; that he delivered the title deeds to plaintiff for his 
“ satisfaction ; that the amal-dastak was drawn out in plantiff’s name by Sheikh 
Gholam Ahmud his son : and from a reference to the arnal-dastak, bearing respon- 
dent's seal, which has been filed by Appellant, the claim of plaintiff, appellant, 
under the ledger account, of the fidelity of which there is not the least doubt, is 
“ fully proved and establiwshed, in my opinion, to the satisfaction of the Court ; 
under these circumstances the claim and appeal of appellant should be decid- 
ed in his favour, and the decision of the Provincial Courts should be set aside, 
and with this view of the case no further enquiry is deemed necessary." The 
Judge here relies upon the deposit of the deeds and the amal-dastak as part of the 
evidence establishing the plaintiff’s demand. Now unless the demand was against 
the particular estate, the deposit and the amal-dastak were of no importance, he 
therefore manifestly considered the claim as established against the property. 

As the decree of the inferior Court was to be reversed, it became necessary 
that the case should be laid before another Judge of the Sudder Court, and accord- 
ingly, in the end of March 1 835, the case came before Mr. Turnbull, who directed 
application to be made by the plaintiff to the revenue authorities to have the de- 
fect in the stamp on the mortgaged bond remedied. This was done, and the ap- 
plication having been granted, the case was brought again before Mr. Turnbull, who 
pronounced his decree on the 15th June 1885, in these terms : — ‘"Adverting to the 
“reasons given in the proceeding of the aforesaid Judge, and the papers in the suit, 
“ I am also of opinion that the claim of the plaintiff has been satisfactorily proved. 
“ Accordingly a final decree is passed that the appeal of appellant be decreed to 
“him, the decision of the Provincial Court of Benares, dated 12th August 1825, be 
“ reversed and set aside, that the whole of the costs of the two Courts be paid by 
“ respondent, and that suing out execution of the decree, plaintiff do recover the 
“ amount claimed, with interest thereon at the rate of one rupee per cent, per men- 
sem from the date of institution of suit to the date of payment, together with the 
“ costs, from the estate and effects of Sheikh Shookr-oollab, deceased, the ancestor 
“ of respondent.” 

It will be observed that this decree does not direct payment out of the specific 
property charged, which may perhaps be accounted for by circumstances which we 
shall presently advert to ; but that .the claim was considered established and in- 
tended to be satisfied out of that propertyas part of the as sets of Shookr-oollah 
and as specifically charged, there cannot be the smallest doubt, from the terms of 
the decree of the two Judges to which we have referred. The first Judge distinctly 
states> as proved, the deposit of the title deeds and the amal-dastak of Ghplarn 
Ahmud, and the second Judge adverts to and concurs in the reasons of the first, 
and receives the mortgage bond in evidence. It is plain, therefore, that the Plain- 
tiff’s case was held to be established, and the mortgaged property treated as the 
property of Shookr-oollah. It would have been extraordinary if it had been other- 
wise ; the only person who could set up an adverse title, Gholam Ahmud, had been 
for thirteen years before the Court, a party in the suit litigating and resisting the 
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Plaiutiff s rigiit on other grounds, but had never set up what, as regarded the mort-‘ 
gage, would liave been a conclusive answer, an adverse title in himself. 

Unfortunately, however, in the interval between the dismissal of the suit and 
the final decree on appeal, transactions had taken place which brought the plaintiff 
into conflict with a more formidable antagonist than Qholam Ahmud or Shookr- 
oojlab, and prevented him from reaping the fruit of his decree. It seems that pre- 
viously to 1825, Gholam Ahmud had taken to farm some part of the Government 
revenue, and in that character had become a defaulter and a debtor to the Govern- 
ment, and the Collector of Benares thought fit, in 1825, or early in 1826, to seize 
the villages, the subject of the Plaintiff s mortgage, and to take steps for bringing 
them to a sale, in order to satisfy the demand against Gholam Ahmud. The villages 
having become the property of Gholam Ahmud, as heir of his father, subject to 
his father's debts, would, of course, to the extent of Gholam Ahmud’s interest, 
be liable to any demands against him, but in what mode this, particular liabili- 
ty to the Government had been created, is a question involved in much obscurity, 
for two totally different and inconsistent accounts have been given by the Collec- 
tor, as will presently appear. 

Jykishen Das hereupon, w^hose suit had indeed been dismissed in the inferior 
Court, but who had appealed or was about to appeal to the Sadder Court, presented 
(as he alleges, and, as we think, for the reasons we shall state, he has sufficiently- 
proved) a memorial to the Collector, stating his claim, and praying that the sale 
might be stayed. No attention being paid to this memorial, he petitioned the 
Provincial Court of Benares to interfere. Nothing effectual having been done by that 
Court, the plaintiff finally applied to the Sudder Court of Calcutta. At what time 
the petition was presented does not appear, but it came before the Judge, Mr. 
Courtney Smith, on the 18th of April 1827. It was not known in Calcutta at the 
time whether the sale h^d been actually made or not. In point of fact, the prin- 
cipal portion of the property had been sold in November 1826. The Judge of the 
Sudder. Court, therefore, made this order : The petition of appellant complain- 

'' ing of the Collector’s proceedings touching the sale of certain villages mortgaged to 
‘‘ Appellant, and praying that an order may issue prohibiting the sale, or directing 
'' the proceeds of the auction sale to be held in deposit until a final decision should 
be passed by this Court, and setting forth other matters ; also copies of two pro- 
ceedings of the Provincial Court of Benares, dated 'respectively the 28th April 
1826, and 10th February of the current year ; also copies of two petitions on the 
part of Bhowanideen, which were filed in this Court on the 14th of the current, 
'^accompanied by the prescribed stamp, and which are numbered 13, 14, 15, 16 and 
" 17, were this day perused. As the sale has taken place, or is about to take place, 
" for a claim of Government in the akbari mahal, an order prohibiting the sale or- 
“ directing the sale proceeds which are not in excess of the Government demand 
to be held in deposit cannot issue from the miscellaneous department. If there be 
a surplus of the sale proceeds, the Provincial Court are competent to issue the 
" necessary orders ; there is consequently no necessity for an order of this Court. 
" Should the decision of the Provincial Court be eventually reversed, and Appel- 
'‘lant’s claim be decreed to him. by this Court, and appellant consider that his claim 
"‘to the lands sold is stronger than the claim of Government, he will be competent 
" to bring a regular suit against Government.” 

The learned Judge appears to have thought, and in our opinion to have justly 
thought, that if the Collector, with full notice of the plaintiff’s equitable claim, 
thought fit to sell the estates as the property of Gholam Ahmud, in whose name they 
were held, without noticing the plaintiff’s claim, the plaintiff would have a clear 
equity against the proceeds in the hands of the Collector, if his claim should be ulti- 
mately established, and this, upon the most obvious principles of moral justice, recog- 
and acted on as safe grounds of decision by the Court of Chancery in 
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When the plaintiffs claim was ultimately established heiiims^f was dead ; he had 
made a will appointing the Government his executor ; his will was disputed, and it was 
not until the year 1838 that the Will was established ; and on the oth November 1838, 
the plaint in the present suit was filed in the'Ooiirt of Benares ; the suit was insti-- 
tuted against the Collector of Benares, as having received the proceeds out of which 
the plaintiff’s demand was to be satisfied against Gholam Ahmud and his mother Lado 
Begum (the widow of Shookr-oollah and mother of Gholam), and against several 
other defendants who had purchased the estates at the sale made by' the Collector. 
The reason for makingGholam Ahmud’s mother a party was this : The plaintiff alleged 
that Gholam Ahmud being required to give security as farmer of the revenue, forged 
a deed of dower in the name of his father Shookr-oollah in favour of Lado Begum, 
and that Lado Begum and Gholam Ahmud then joined in pledging the estates to 
the Collector for due payments of anything which might become due from Gholam 
Ahmud. The plaint, taking this view of the Collector’s claim, alleged various rea-* 
sons to show that the pretended deed of dower was fictitious, and that Lado Begum 
never had any claim to the property, and it charged the Collector with having- 
omitted to make the necessary enquiries and to take proper precautions before he 
accepted the security. It alleged distinctly the proceedings on the former suit ; 
that application had been made to the Collector to stay the sale till the plaintiff’s claim 
was formally disposed of ; that application had afterwards been made to the Court 
of Benares, and finally to the Sudder Court of Calcutta, with such effect as we have 
already stated. The relief sought was to this effect : — That although this sale is 
in every sense open to reversal by a Court of Equity, yet on consideration that 
after the reversal of the sale the said property must still be sold in satisfaction of 
“ the claim under the Sudder decree, and plaintiff would receive the proceeds, and 
“ that double trouble will be incurred, plaintiff* therefore, relinquishing his claim for 
‘‘ reversal of sale, and holding that he is entitled to the sale proceeds, on the ground 
that it was pledged in mortgage for his dues, as declared by the Sudder decree, 

“ has filed his petition for the claim before mentioned, on stamp paper of the value 
of 1,000 rupees, under the power delegated to him by the power of attorney in his 
^^name, and prays for a decree, that as usual justice may be obtained by the 
institution of this suit.’' 

Though tl\e plaint was filed in November 1838, no answer was put in by the 
Collector till May 1840. Whether he was the same individual who had been engag- 
ed in the transactions with Gholam Ahmud does not appear. It is to be hoped 
that he was not ; but the transactions referred to had all taken place in bis office, 
and memorials of them were or ought to have been found there, and he had 
had abundant time to inform himself of the particulars. The answer of the 
Collector began in these words : That Shookr-oollah, father of Sheikh Gholam 
Ahmud, one of the defendants, during his life-time, and after him his widow, 

“ held possession of the villages in maafee, in the name of Gholam Ahmud, their 
^*'son. That Sheikh Gholam Ahmud took the farm of the akbari mahal of 
Zillah Benares, and gave* these three villages as security on the part of his; 
‘'mother, and caused a security-bond to be executed by his mother. That mother 
“ and son joined interests for their joint profit. That a balance fell due from the 
“akbari mehal, and the property aforesaid was sold by auction in 1226. and 1227 
“Fusli, in satisfaction of the balance due to Government, the usual notification 
“ having first been issued ; that the balance was not liquidated thereby.” Tbe 
answer then stated that Shookr-oollah had other property, and insisted that, in the 
decree of 1835, no mention is made of these villages. The statement here is, that 
the villages though held in the name of Gholam Ahmud were in fact the property 
Shookr-oolah, and that the claim of the Government upon them was founded on a 
deed executed by his widow. 

The defendants, the purchasers, put in distinct answers. The Eajah Narain 
Sing, one of them, insisted that the sales had been publicly made by the Collector, 
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who bad received the purchase-money, and given each purchaser a deed of sale anS 
possession, and that each purchaKser got possession of his purchase. The two other 
purchasers, Rai Sri Kishen and Rai Ram Kishen, insisted that the suit was contrary 
to the practice of the Court. ''That the plaintiff does not sue for the reversal. of 
the sale and possession of the villages, for the plaintiff is clearly satisfied with the 
" sale, and therefore he has not sued for its reversal, but to recover from Government 
" the amount proceeds of the auction which have been paid into the treasury of the 
"Benares Collectorate, together with interest thereon.'^ That, under those circum- 
stances, these defendants were improperly made parties to the suit. 

A. most conclusive replication to the answer of the Collector was filed by the 
plaintiff on the 2fith of June 1840. After showing that the Collector had in truth 
admitted the plaintiffs title, it insisted that if the Collector, when he took the secu- 
rity on these villages, had made due enquiry, or called for the title deeds, he would 
not have been misled with respect to the charge upon the property. It then proceed- 
ed to refer to the petitions which had been presented to stay the sale, and proposed 
to produce them in proof. We shall state the passage, because it is most material 
both with reference to the merits of the case and the extraordinary proceeding after- 
wards adopted by the Court. " Eighthly, that when it was discovered that Lado 
" BegunTs security was the consequence of Gholam Ahmud's fraudulent conduct, 
" and a petition, was filed in the Collector’s office, even then the Collector did not 
" abstain from the sale. That plaintiff will file copy of that petition also. 
"Ninthly, that when the Collector advertized the villages aforesaid for. auction 
"sale, then also a petition w^as filed, and another petition was given in to the 
" Provincial Court. That the order of the Provincial Court was to the effect that, 
" when the time of sale should arrive, the necessary order would be given ; but in 
the interim, Piaiotiff’s suit was dismissed. That Plaintiff again petitioned the 
" Collector, statiug that he had appealed his suit to the Sudder Dewanny Adawlut ; 

that his action ag'ainst the property was pendiug ; that the property was in 
" mortgage, and prayed that it should not be brought to sale. That thereupon 
" the Collector passed an order in effect, that the plaintiff’s suit having been dis- 
" misled, no oyder could issue. That since plaintiff had without ceasing petitioned 
" the Provincial Court and the Collector, pleading his regular suit, and complained 
" of the security and Gholam Ah mud, it was nowise right that the security should 
" have been accepted, the property sold, and the sale proceeds of the mortgage 
" property appropriated ; indeed, these acts were beyond the competence of the 
" Collector.'’ The plaintiff here refers to petitions presented to the Collector to 
stay the sale, one before and one after the dismissal of his suit, and to an order 
made by the Collector, upon the latter ; these, therefore, were documents in the 
Collector s own office, and a copy of one of them the plaintiff offered to file in 
evidence. 

To the answer of the other defendants, the plaintiff' also filed a replication, 
insisting that they had either notice of his title or had purchased without due 
enquiry. ‘ ^ 

On the ord of August 1840, the Rajah Narain Sing filed a rejoinder, insisting 
that he had no notice, and had been guilty of no laches ; and on the 15th of 
August 1840, the other purchasers filed a rejoinder, insisting that the proper 
course for the plaintiff to have pursued would have been, if he had disputed the 
sale, to. take proceedings to reverse them, in which case tlie purchasers would have 
obtained back their purchase-money from the Government ; but that as the 
plaintitf distinctly offered to confirm the sales, he ought to confine his claim to the 
- proceeds and not to sue the purchasers and the Collector at the same time. 

The plaintiff seems to have felt the force of this. reasoning, for, at a subsequent 
-period, he dismissed these defendants from the suit. The exact date of this pro- 
-. Geeding does not appear. We mention it now, in order not to embarrass the 
of the case as against the material defendants. Had the suit gone to 
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hearing on the issue tendered by the answer of the Collector, there could have been 
no doubt about the result ; but instead of this, the Court took '?vhat appears to us 
a very extraordinary course. On the 4th of August, 1840 the suit (in which it 
is stated in the proceeding referred to, the evidence was called for”) was broug'ht 
tip in the presence of the va'keels of the parties. No rejoinder had been filed by 
the Government vakeel, and as against him the only material party, the cause seems 
not to have been at issue. On this occasion several questions were put by the 
Court to the plaintiffs vakeel, as to the year in which his client got possession of 
the mortgaged property, and the year in which he was dispossessed of it, and other 
matters. We are at a loss to understand the object of these questions. The vakeel 
not being prepared at the moment to answer them, the cause was adjourned for 
two days. 

On the 6th of August, accordingly, the cause appears to have come on again, 
when the Government Vakeel is said to ‘‘ have represented that in the answer 
which he had before given in to the plaint many facts relating to the transaction 
had inadvertently been omitted and he asked the Court s permission to file a 
supplemental answer, which was granted by the Court, and on the 2nd November 
1840, the answer having been prepared, an order was made by the Court ‘‘ that it 
be filed, and that the cause be again brought up after eight days or more.” 

The answer which was filed was by no means confined to stating facts relating 
to the transaction which had been inadvertently omitted. It was in utter contra- 
diction of the statements which had been mcxde in the first answer. Instead of 
alleging that the property had belonged to Shookr-oollah and his widow, it alleged 
that it had never belonged to Shookr-oollah or his widow, but that it was always 
the property of Gholam Ahmud. Instead of relying as before on a mortgage by 
the widow and Gholam Ahmud, it alleged that no mortgage of it had been made 
by either of them, but that Gholam Ahmud being the owner of the estates and 
indebted to the Government, these villages, as his property, were sold for the 
debt 

The leave to file a supplemental answer is stated to have been given under 
Section 5, Regulation IV. of 1793, which is certainly very general in its terms. 
5ut it is mucii to be regretted, if the practice of the Court be such as to warrant 
what has here taken place, if a defendant after having put in answer, stating facts 
which are within his own knowledge, or which he has the full means of ascer- 
taining, may afterwards, on finding that he has no defence, as the case stands, do what 
the defendant has here been permitted to do, if he is at liberty, without any affidavit 
of the circumstances, without any explanation of the nature of the error which has 
been committed, or in what it has originated, or what is the correction to be made, 
or what the omission to be supplied, to make a totally new case, and state facts at 
direct variance with the statement in the first answer, and, of course, completely 
change the issue in the cause. 

The replication to this answer, after alleging that the course of the Govern- 
ment, cancelling and annulling the contents of tlieir first answer, was uprecedented, 
and alleging, as we think very reasonably, that the object of a supplemental answer 
was to supply what might have been omitted, and not, under the designation of a 
supplemental answer, to nullify the first, proceeded to re-state the original case, 
particularly charging and relying, by the eighth paragraph ^ n the various pro- 
ceedings which had taken place, by petition to the Collector, amcT otherwise, to stay 
the sale pending the plaintiffs appeal from the decree of 1825. 

To this replication, the date of which does not appear, the Government Vakeel 
filed a rejoinder on the 28th of January 1841, At this time, at least, the papers 
in the office had been examined, but so far from there being the slightest denial 
of the facts alleged by the Plaintiff with respect to the applications to stay the sale, 
the replication alleges in so many words that the statement on that subject is 
favourabfo to the cause of Government, for the Sudder Court, notwithstanding that 
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^ postponement, would not interfere in the demands 

5th Section of the Regulation before referred to, that the 
defendant m h^ rejoinder is simply to deny the truth of the reply of the plaintifi' 

1 denying those 

lotted ^ Ir?. them as 

admitted. It is a mistake to assimilate (as was done at the hearing) these proceed- 

ings to the pmctice m the Court of Chancery in England. There the plaintiff has 

Ita meau. 0 compelling a di.ti.ct a»,„, Yes or &. fc, an^le^a.rTlStoh 
makes and therefore it IS not sufScient for him to say, such or such a fact is not 
denied by the answer— he must read an admission of it. The nroceedino-s in the 
Indian C.’ourts are of a totally different character. pioceedings in the 

1814. W ®^orild seem that, according to Regulation XXVI, of 

1814, Sec 10, the Judge ought, after putting such questions as he thoadit 

pioved, and called for evidence upon them ; but, instead of this various Questions 
avmg been put to the plaintiff and his vakeel, and the answers taken down the 

oi“i.T?'SrS °/ ^ ”'■* case "TeT 

4 . ? hoiight fit to dismiss the suit, assigning, as one reason a f*ict 

0 which not on y there s not a shadow of proof, but whi?h is directly cSindiSed 

this oreasion ^Prehend the course which the Judge took upon 

S^SeTln pleadings had been filed, it beho°ved^the Pril 

|pa|budder Ameen in accordance with the provisions of Section 10, Reo-ulation 

C,,uri 'iC'TtK'jLe" 'iTfl ”3 'Sm y" W'- 

below seemed as irreo-ular and imwarrant d ' pioceedmgs in the Court 
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as to whether auy proceeding had been recorded in this suit in conformity with the 
proceedings of Section 10, Regulation XX VI. of 1814, and fti what respect the 
questions put by the Principal Sudder Ameeii to the plaintiff are relevant to the 
cause. To this requisition the following report was returned by the Judge on the 
lOtii of July 1841. ^^The facts are as follows, viz. : — After the four pleadings had 
“been completed a notification was issued, specifying that the case would be taken 
“ up after eight days ; subsequently thereto the case was brought up, when it ap- 
“ peared to me unnecessary to call fur evidence in favour of and against the claim ; 
“ consequently no such proceeding was recorded, and the case was decided. As the 
“ suit was brought to recover the sale proceeds of the village of Lehurtara from 
“ Government by right of a decree declaring the validity of the mortgage prior to 
“ the filing of the decree, the questions aforesaid were put with the view of ascer- 
“ taining the nature of the mortgage. When, however, plaintiff i^iit in the decree, 
“ and it appeared therefrom that it was not passed against the mortgaged villages, 
“ it did not appear right to cause Government to refund the sale proceeds, and the 
“ claim was in consequence dismissed.’" 

It is impossible to avoid expressing some astonishment that any Judge could 
so entirely have miscarried in the discharge of his duty as the Principal Sudder- 
Ameen appears by his own report to have done. There were only two courses which 
it was possible, with any show of reason, to adopt : the one was, if the proceeding 
were regarded as a supplemental proceeding to the suit of Jykisken Das against 
Shookr-oollah and Gholam Ahmud, and the facts were considered to be sufficiently 
established on the part of the plaintiff, to make at once a decree in his favour ; j the 
other was to direct the evidence to be taken, and give the parties an opportunity of 
establishing their respective allegations. To dismiss the suit under such circum- 
stances was utterly out of the question. f 

On the 12th October 1841, the cause came on for hearing before Mr. TayXer. 
Mr. Tayler considered very properly that the great question was, whether the 
villages in question were the property of Shookr-oollah ; for if they were, they were 
clearly subjected by the decree of 1835 to the demand of the plaintiff, and if they 
had been sold by the Collector as the property of Gholam Ahmud with notice of 
the plaintiff’s equitable claim, the plaintiff bad a plain right to recover the amount 
'ivhich had been received the Collector. 

Upon both these points, the latter of wliich indeed was not in controversy, Mr. 
Tayler was of opinion in favour of the plaintiff, for reasons distinctly stated in a 
very able judgment at page 48 of the Appendix, and he accordingly pronounced 
his decree that the decision of the Principal Sudder Ameen of Benares be overruled, 
and That the plaintiff recover from the Collector the amount of his decree to the 
extent of the amount which may have been appropriated from the sale proceeds 
and carried to the credit of the Government, together with interest thereon from 
tire date of the institution of the suit till the time of p^ment, and that the plaiur 
tiff’s costs, with interest from the date of the decision to the date of payment, be* 
paid by the Collector. 

The decision of the inferior Court being reversed, it became necessary that the 
papers should be laid before another Judge of the Sudder Court (Mr. F. Currie), 
wffio unfortunately differred from Mr. Tayler, and thought the suit should be dis- 
missed ; the third Judge (Mr. G. Powney Thompson) concurred in that opinion, 
and accordingly the suit was dismissed with costs, the plaintiff having been actually 
refused the opportunity of giving evidence in support of his case if it were not 
already proved. 

We are clearly of opinion that the decree must be reversed and judgment 
given in favour of the appellant. The case itself is one of the simplest description. 
The plaintiff’s testator having an equitable mortgage on the villages in question, 
of which the legal title was in Gholam Ahmiid, institutes a suit aginst the mort- 
gagor to recover the amount of his demand. Pending the suit, and while Gholam 
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Ahmiid, the representative of the mortgagor, is a party to it, the Collector sells the 
•property as if it were Gholam Ahmud's unincumbered estate, suppressing all mention 
of the mortgage of which he had notice. The demand in the original suit being 
established, this suit is brought to recover the amount which had been realised by 
the sale. 

The ohjections founded on the Regulations of Limitations have- obviously no 
bearing on the case. There has been a continued and uninterrupted claim from 
1818 to the present time. As little ground is there for the objections founded on 
the Regulations with respect to Government sales. It is said that when property 
is sold by the Government for general debts, and not for arrears of revenue, they 
sell only the interest of the debtor, and do not guarantee the title. This may be 
very true, and it is an important distinction between the two classes of sales, but it 
has no bearing upon the present case. Here the Government officer having notice 
of an incumbrance, which is only an equitable charge on the property, suppresses 
all mention of it in the advertisement of sale, and conveys away the estate to the 
purchasers as unincumbered, and receives the full value as if it were free from 
mortgage. Can there be a clearer equity to call for repayment '? or could there be 
a grosser injustice than to sue the purchasers? if indeed against them any case 
could be established, which is very doubtful. 

The only doubt which we have felt is, whether a strict adherence to form might 
require us to remit the case back to India, in order to give the Government an 
opportunity of going into evidence to prove the allegation in their supplemental 
answer that the property really belonged to Gholam Ahmud. But upon a minute 
examination of the proceedings, and a careful consideration of them, we are of 
opinion that it was not competent to the Collector in this suit to dispute the owner- 
ship of Shookr-oollah. The Collector claimed under or in right of Gholam Ahmud, 
HftfRlas against him we consider the demand to have been established upon the estate 
as part of Shookr-oollalfs assets by the decree of 1835, and-we think that Mr. 
Tayler took a correct view of the subject in his judgment. 

We shall humbly advise Her Majesty therefore to reverse the deci^ee com- 
. plained of, and to direct the amount received by the Collector from the sales of the 
villages in question with interest thereon, according to the rate payable in such 
„ cases, to be applied, as far as they wiU extend, in payment of the appellant’s de- 
mand. The appellant must have his costs of the suit below against the Collector, 
and must, of course, be repaid what he has paid to the Government. 

We have gone at so much length into the case, not only on account of its 
importance in point of value, and because such detail was requisite in order to 
'“Explain more clearly the grounds of our judgment, but because some of the irre- 
gularities which have taken place are of a character which we think it may be 
useful to bring to the attention, not ouly of the Courts in India, but of the au- 
thorities at home, who we are very sure are desirous that justice should be adminis- 
tered in these Courts fairly and indifferently between themselves and their subjects. 



PRIVY CO0NCIL JUDGMENTS, 


241 


The 21st June 1853. 

Present : 

T. P. Leigh, Sir E. Ryan, and Sir J. Patterson. 

Gift— Helinquishment. 

0)1 Appeal from the Sudder Devmnny Adawlut of the N. W, P. 

Kadir Buksh Khan, 
versus 

Fusseeh-oon-nissa and Moobaruk-oon*nir,sa. 

A coDcnrrent judgment of the Lower Courts affirmed, i-ejecting a claim to a moiety of Maafee and 
other zemindarj’ property under alleged deeds of gift and relinquishment by a deceased Mahomedan widow 
and her married daughter and two unmarried grand- daughters in favor of her husband. 

The Right Hon'ble Tfiomas Pemberton Leigh {Chancellor of the Duchy of 
Cornwall^ — Mr. Wtciram, we do not think it necessary to give you the trouble 
of addressing us. This is an ai^peai from the Courts in India upon a question 
of mere fact, as to which, both the first Court and the Court of Appeal concur, 
without any doubt or hesitation, in establishing the title of the respondents 
in this case as heirs of their mother ; and unless it could be made out perfectly to 
our satisfaction that upon such a point the Court below had miscarried in some 
obvious particular, we should never think either of reversing the judgment or of 
remitting it for further inquiry to the Court below. But, in truth, we cannot 
entertain the smallest doubt upon this case. 

The facts are these. It is admitted on all hands, that the grand-mother of the 
pre.sent respondents, a lady of the name of Vizier-oon-Nissa, was, up,to the year 
1833, the owner of the property which is now in dispute. She died, I think, in the 
month of June 1833. Upon her death .she left a daughter, an only child, who 
was the wife of the |>resent appellant, and upon the death of Vizier, her daughter, 
Oomdut-oon-Nissa, the wife of the appellant, was entered upon the register of the 
Collector as the owner in her character of heir to her mother, and that is stated to 
have been done by the appellant, b}’- his procurement, and wfith his consent. 
Oomdiit-oon~Nissa lix-ed until the month of August 1838, and upon her death an 
enquiry is made — a fowti-namah, or an account made by the Canoongoes, describing 
the death of the preceding owner, and describing the inheritance by the daughters, 
is produced to the Collector, that document being made out by those very Canoon- 
goes, or at least, if not by all, certainly by one or two of those very Canoongoes, 
who now come forward to swear that they were witnesses to the deed by xv-hich 
these ladies were debaired of their title, or pretence of title, to this i^roperty. They 
entered upon this register as the oxvners under these circumstances, and this 
^iso is represented to have been done by the consent and by the procurement of 
ftp appellant. 

In 1839 the appellant either contracts another marriage, or at all events he 
introduces what is called a strange lady into the family, and thereupon a dispute seems 
tb have arisen ; the daughters quit the father, and then naturally, for the first time, 

^ dispute arises as to xvho is the owner of this property. As long as the grand- 
inother and the mother smvived, and as long as the daughters lived with the father, 
father, the present appellant, xvouid naturally and necessarily be in possession 
this property. Possession is nothing at all. Possession is just as consistent 
the title of his wife's mother, and of his own xvife, and of his daughters, 
Piit is with his own. Now what takes place? In 1839, upon this rupture 
PpBg place, disputes arise between the parties, and there is an attempt, by 
K one side or the other, to take possession of this property by violence. That 
B|p?ought before the Foujdary Court, a Court xvhich can deal with nothing but pos- 
^teon, xvhich is simply a Police Court, and whieh so far deals with the possession, 
it prevents the occupation being disturbed by violence. An investigation there 

1 G 
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takes place/ md upon several occasions, before several Judges, the possession 
is awarded to the appellant, because be was in possession ; and the respondents 
are distinctly told in one of those documents (I forget which), as obviously it 
would be, that the possession is in the appellant : the Judge says, I have nothing 
to do but with the possession. I give the possession, therefore, to the father.' I 
make an order that he shall not be disturbed in his possev‘^sion by violence ; V)ut 
if the daughters have the title to substantiate, which they appear to have, they 
must proceed in a Civil Court, for the purpose of establishing it.” They do proceed 
in a Civil ‘ Court, and then, for the first time, because a suit was instituted, or, I 
believe, Mr. Maule was right in saying a month or two before, in June 1840, for the 
first time after the dispute has arisen, and after it is obvious that tliese parties are to 
have recourse to h Civil Court, a document appears, to whicli I will pointedly advert. 
Observe, that from the first period of these disputes, although possession only was in 
quevstion, it was quite obvious that the persons who had the title would necessarily, 
or very naturally, when the title was claimed by the opposite party, state their title. 
The Court says, I cannot look at that ; the possession is now the only question ; 
and therefore, if your title is not clothed with possession, you must go to another 
Court to establish that title.” But at all events, up to this period, not one word is 
heard of any one of these deeds beginning in 1883, and ending in 1889. 

Now in this proceeding, at page 126, which takes place before Mr. Muir, and 
*^in which allusion is made to the deed of gift of 1833, we find this statement : 
That on a former occasion, in consequence of a petition, dated 26th September 
1832, being presented by Vizier-oon-Nissa, a perwanah was issued to the Tahsil- 
dar, directing him to prevent interference on the part of Kadir Buksh Khan,’" 
that is, on the part of the appellant. Now the case which he set up in 1840 in 
his answer, which he alludes to now by anticipation, is this : he says, On the 9th ' 
of March 1833, a deed of gift had been made to me by Vizier-oon-Nissa of this 
property therefore this is the way in which this deed of gift is spoken of in this 
instrument to which I am now referring. In the first place, it is stated that Vizier- 
oon-Nissa had applied to the Court on the 26th September 1832, and bad obtain- 
ed an order to the Tahsildar, directing him to prevent interference on the part of 
Kadir Buksh Khan, the appellant. It does not seem that the terms on which 
tliese parties were living were such as to make it very probable, that at that time, 
at all events, or immediately abSut that time, such a deed as this would be exeeut- 
ed. But it goes on, — and this which I am now about to read is the representation 
of the Mokhtar of the appellant^ that he had been for a long time possessed and 
seised of the maafee and zemindary estates and that he had been the pro- 
prietor of a moiety of the estates for upwards of twenty-six or twenty-seven years, 
under a deed of gift from Mussumat Yirier-oon-Nissa, deceased.” Now this is the 
first allusion which we have to this deed of gift, and, according to the terms used in 
this statement, it must have been dated twenty-six or twenty-seven years before. If 
such a deed of gift as that had been executed, of course, it would have borne date somes 
where about the year 1814 or 1815. This is the first allusion which we have to thil 
deed of gift until we find it set up in the answer of the defendant. Now when we 
find it set up in the answer of the defendant, instead of being dated twenty-six of 
twenty-seven years before, it is dated, as it appears, in the year 1833, about seven 
years before the period at which these parties were in dispute. 

Now the circumstance which takes place upon the death of Vizier-oon-Nissa, 
appears to be entirely inconsistent with the title which is now set up on the part of 
the appellant. On the death of Vizier-oon-Nissia, instead of entering his own 
hanie, the name of the wife is entered upon the documents ; and the ground which 
is stated for that in the deed itself is this, that is to say, in the last deed of 18S9*: 
*^'On the death of Mussumat Yizier-oon-Nissa, the father of declarants, moved by 
‘*:lave and affection, 'caused the name of Mussumat Oomdut-oon-Nissa, his wife, to 
in the fowti-namah of the deceased which was submitted to the Collec- 
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tor/’ But if you compare that with the statement which is contained in the deed of 
relinquishment which is previously obtained from Oomdut-ooii^N issa., the reason 
which he there assigns for it is this, that Vizier-oon-Nissa died, leaving the Khan 
proprietor and that “ the Klian, in observance of an ancient custom of the fiimily, 
and also from motives of expediency, contemplates causing the registry of the name 
of the declarant in the office of the Collector of this Zilla in the place of the name 

Vizier-oon-Nissa, the deceased lady/’’ The two representations are totally 
consistent with each other. Again, upon the death of Oomdut-oou-Nissa, the rea- 
son which we find assigned ^iu this deed of relinquishment, as it is called, of the 
lithof April 1839, is, that’ he having become himself the owner and proprietor, 
in consequence of the deed of relinquishment by Oomdut-oon-Nissa, subsequent Ij^ 
MiLSSumat Oomdut-oon-Nissa, the motlier of plaintiffs, departed this life by the 
pleasure of the Aliniglity, and the father of plaintiffs, in consequence of the great 
love he bore to the deceased, was plunged into the depths of grief and sorrow, 

‘‘ and contemplate retiring from the concerns of this transitory world. In this his 
“ state, the names of declarants were inserted in the fowti-namah of Oomdut-oon- 
‘‘ Nissa, deceased, which was submitted to the Collector/’ But how is this again 
consistent ? The reasons assigned for .the execution of these documents are utterly 
inconsistent with each other, utterly inconsistent with the position in which this 
party stood, utterly inconsistent with all probability, and all the usages which pre- 
vail in that country. 

Now when these deeds are set up, this first instrument of 1833 is obviously the 
foundation of the whole title, because the subsequent instruments are merely a 
relinquishment, not a new grant, but an admission of the title of the appellant, 
founded upon the orjiginal deed of 1833. They are not intended to confer, and not 
expressing to confer, any beneficial interest then vested in the parties executing 
those instruments to the appellant, but are a recognition by them of the interest 
previously existing in him. The whole case therefore rests upon this deed of 1833,- 
which is first stated in the year 1840 to have been made twenty-six and twenty- 
seven years ago, and which, when it is produced, is alleged to have been made in 
the month of March 3 833 ; and it is upon the foundation of that document, and 
that document alone, that the title of the Appellant must depend. 

Now vrhen this deed was first produced, it appears (I am now reading fronik 
page 176 of the proceedings before the Sudder Ameen, who seems to have estimated 
this case with very great accuracy, and to have given, as it appears to us, a very able 
judgment upon the matter), that these parties who opposed this instrument alleged 
that the deed was a forged deed, and amongst other proof that it was a forged 
deed, or at least, that it was not what.it purported to be, they said, Upon this 
instrument is a stamp which was not in use at the time when the stamp is alleged 
to be granted.” It is not as if that was an objection which had been taken at the 
hearing of the cause without the attention of the other side having been called 
to it ; but it appears at page 176, that ''on the 18th of September/’ which 
I take to have been 1841, "The plaintiff’s vakeels put in a petition to the following 
" effect ; namely, that the defendant had put in a forged deed of gift. The stamp 
" professes to have been purchased on the 19th July 1832, whereas on the 19th 
"July 1832 no stamp paper of eight rupees value was sold, and since the stamp 
"^?as not sold on the part of Government on the said date, the defendant must 
"have acquired the stamp by embezzlement, or the stamp must have been lost by 
" Government, and on it the defendant has fabricated his forged deed. Plaintiffs 
" therefore pray that the stamp may be forthwith examined, that the register of 
stamp sales be called for by a proceeding, and that justice be awarded.” Here, in 
1841, therefore, the attention of these parties is called to this circumstance, at 
least ^s affecting the genuineness of this deed ; they are told. You have produced an 
iDstrument which purports to bear a stamp sold on the 19th of July 1832, and on 
the 19th of July 1832, no such stamp as that was in existence, and they pray , to 
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have au enquiry. '' Accordingly the deed aforesaid was examined in the presence 
of the vakeels of both parties, and an order was recorded, that as the record was 
“ under dispatch to the Sudder Court, no enquiry could at present be instituted.’' 
Subsequently, it appears that an enquiry was instituted, and they produce the regis- 
ter of stamp sales for the 19th of July 1832, with the seal and signature of the 
Collector, and this exhibit appears as No. 263 on the file. The sale of the stamp 
can nowhere be found in this document. Indeed, it appears from the register, that 
on that day no paper whatever of eight rupees’ value was sold, nor did Vizier-oon- 
Nissa purchase any stamp whatever on that date. 

For these, amongst other reasons, to which we will presently advert, the Sud- 
der Ameen was of opinion that this deed was a forgery. It then goes up to the 
Superior Court, and the J udge of the Superior Court, Mr. Tayler, not satisfied 
with what had appeared before the Court below, thinks it necessary to have a fur- 
ther enquiry with respect to this stamp. It had appeared that, by the list of the 
stamps sold on that day, no stamp of eight rupees Jiad been sold, and no stamp 
whatever bad been sold to Vizier-oon-Nissa ; but it had not appeared whether, at 
that time, stamps of that character had been issued by the Calcutta Government ; 
and for this, he refers to the Collector or issuer of these stamps, and from him a re- 
port is made, that no such stamp was issued at that time, and none was despatched 
to this particular province until the mouth of September 1832. Upon this he 
finds, From the report of the Collector, it is clear that the endorsement of the sale 
of the stamp-paper is a fabrication, as the paper was not despatched from Oal- 
cutta before the month of September 1832. 

Now, is it possible to say that these parties could require any further evidence 
with respect to this fact, whatever may be the value of it, than this ? Tliey had 
had the file of the Collector, which contains an account for the purpose of preventing 
the fabrication of instruments ; they had had the file of stamps, sold on that day, 
produced. No stamp of that value was sold at that time, and no stamp sold to 
Vizier-oon-Nissa. They bad had, in addition to this, the fact subsequently estab- 
lished on the report of the Collector, that no stamps of that kind were issued at 
that date, ^nd none were sent to the province until the month of September 1832. 

This is not the only ground upon which the Court below proceeds. • Its reasons 
are set out — at page 188 — ^in the Sudder Ameen’s judgment ; and the reasons which 
he assigns are these : — First, the stamp-paper on which the deed is written was 
^^manufactured in 1832-33 ; the stamp is stated to have been sold in Sahara npore 
on the 0th of July 1832. It is, therefore, obviously absurd that paper manu- 
factiirecl in 1832-33, should have been sold at Sahar unpore in 1832. Secondly, 
plaintiffs have filed the register of stamp sales for the 19th July 1832, with 
‘Hhe seal and signature of the Collector ; and this exhibit appears as No. 263 on 
“ the file. The sale of the stamp can nowhere be found in this document indeed, 
“ it appears from the register, that on that day no paper whatever of eight rupees 
value was sold, nor did Vizier-oon-Nissa purchase any stamp whatever on that 
day.* Thirdly, the stamp was purchased on. the 19tli of July 1832, while the deed 
''of gift was engrossed, on it on the 9th of March 1833, or nine months after the 
"purchase. No reason appears why this stamp was purchased eight months 
" prior to the making of the deed. Fourthly, the stamp bears an endorsement as 
" follows ; ' Tins paper is sold for the purpose of writing an agreement.’ It is not 
"stated that the stamp was sold for the purpose of writing a deed of gift.” Then, 
after making other observations upon this document, he states the number of wit- 
ness‘es. He says ; " Of these twenty-one witnesses who appear on the margin, the 
Defendant has caused the depositions of Budr-ooddeeo, Gholab Sing, Munsub Rai, 
" Ghasee Ram, and Kemol-ood-deen, ip all five witnesses, to be taken, and although 
" directed to adduce the whole of the witnesses in the proceedings of the 27tn of 
" J une and 3rd of J uly, he has not caused the depositions of the remaining wit- 
^ pe^es to be taken. When the order to cause the testimony of the remaining 
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“ witnesses to be taken was pressed upon the vakeels of the defendant on the 9th 
of tiie current month, the defendant's vakeels distinctly declmed. It is obvious, 
therefore, that if this deed were a true document, the defendant would not have 
‘'thus evaded causing the testimony of the other witnesses from being taken, 
"Sixthly, of the five witnesses whose testimony tlie defendant has causal to be 
"taken, two witnesses, Ghasee Ram and M unsub Rai, are the Cauoongoes of 
" the mehal. In the fowti-namah of Vizier-oon-Nissa, which was submitted to the 
" Collector with the arzee of the Tahsildar of the mehal, dated 4th April 1854, a 
" copy of which Hossein Buksh Khan and Shuinshair Khan,’' who are the 
original parties, '' have filed in their suit, these identical Ghasee Ram and Munsub 
" Rai, jointly with Choonee Lai and Jewahir Sing, Cauoongoes, have distinctly 
"mentioned the deed of gift alleged to have been made by Vizier-oon-iSissa in 
"favour of Hossein Buksh Khan and Shumshair Khan, which deed was subseqiient- 
" ly set aside by the Commissioner on an appeal by Ooindiit-oon'-Nissa.” That was 
the document which was supposed by Mr. JVJaule to have been the deed of gift in 
question in this case, but it was another. " But of this deed of gift pleaded by 
" the defendant, which the witnesses declare was witnesses and sealed by them, no 
" mention whatever is made in the fowti-namah. The fowti-namah of Oomdut- 
" oon-Nissa, copy of which the plaintiffs have filed as No 198 in this suit, was 
" also drawn out by these identical Munsub Rai, Choonee Lai, and Jewahir Sing, 
" Canoongoes ; but neither in this have the aforesaid witnesses made any meation of 
" the deed of gift pleaded by the defendaat, but have stated, that on the death 
"of Oomdut-oon-Nissa, this property passed l)y inheritance to the plaintiffs/' 

It appears to us, therefore, really, that even if there were no suspicious circum- 
stances attaching extraneousiy to the instrument which is here relied upon,, the. 
whole circumstances of the case are so utterly inconsistent with the existence of 
any such document, and that these transactions are so entirely inconsistent with 
:what could possibly have taken place if such a deed of gift had been executed, that 
the decision of the Court below is the correct one ; and wdien we add to that cir- 
cumstance the extreme suspicion and utter impossibility of its i>eing a document 
such as it purports to be, and made and executed at the time at which it purports 
to have been, we think that the Court could, by possibility, iiave come to no other 
conclusion than that at which they have arrived, and that the appeal must be 
dismissed with costs. 


The 30 th June 1853. 

Present : 

Lord Justice Knight Bruce, Sir E, Eyan, Lord Justice Turner, and Sir J. Dodson. 

Evidence — Banker’s Books, 

On Appeal from 8udder Leioanny AdaivhU of the N, W. P, 

Rai Sri Kishen, 

^ versus 

Rai Huri Kishen. 

The mere production of Banker’s hooks is not sufficient e'l’idence to establish a debt. There must be 
-Some acknowledgment by the debtor of the correctness of the books, or some recoguition by him to render 
those hooks binding evidence against him. 

Their Lordships do not think it necessary to hear the respondents in this case. 
This is an appeal from the decision of the Sudder Dewanny Adawiut of the 
North-Western Provinces reversing, by their decision, the decision of the inferior 
Court in favour of the present appellant. 

; The nature of the case between the parties is this ; that the appellants are 
Bankers, and they bring this action against the defendant, who is the. son of a de- 
ceased customer, for the purpose of recovering a balance which they represent to 
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have beea due to them at the time of the death of that customer, I think in the 
year 1838. 

- This question has been fully investigated by the Court of Sadder Dewauny 
Adawlut, and the Judges of that Court have arrived unanimously at the conclusion 
that the case made by the appellants cannot be sustained. It is very dilScult, of 
course, for us to think of reversing the unanimous sentence of the J udges of that 
Court, which had greater power and greater means of adjudicating upon questions 
of this nature than we have, and of reversing that judgment upon a simple question 
of fact ; and unless, therefore, we should be satisfied by the most clear and convincing 
proof that the Judges of the Court below had, upon the evidence, arrived at a conclusion 
perfectly incapable of being maintained according to the case which has been made 
before them, it can hardly be expected tliat this Court would reverse a judgment 
pronounced after due consideration of all the evidence laid before them. 

Now the question which we have to consider here is, whether the appellants 
have or have not proved, a balance of -16,000 rupees, which they claim to have 
been actually due to* them at the time of the death of Rai Bunseedbur in the 
year 1838. The evidence which has been adduced upon their part, I think, may 
be classed under three heads, and three beads only. It consists of what is called a 
rookah, or an acknowledgment of a balance, said to have been signed by Rai 
Bunseedbur, of letters said to have been written by Rai Bunnseedhur, and of 
parol evidence adduced before the Court for the purpose of proving admissions by 
Rai Bunseedhur of the amount of 42,000 rupees having been due from him upon 
the balance of his account to the appellants. 

Now with reference to the rookah — suppose we assume for the present purpose 
that that rookah was perfectly genuine — the rookah can amount only to an 
admission of the balance due at the time when that rookah was signed, and 
it will amount therefore only to an admission that in July 1831, which was the 
date of the rookah, 20,000 odd hundred rupees were due from Rai Bunseedhur 
to the appellants at that period. That, of course, is no evidence that the sum of 
42,000 rupees was due at the death of Rai Bunseedhur, seven years after the 
period when that rookah 'was signed. Therefore, if the case rested upon the rookah 
alone, there would be no evidence upon which it could be said that the conclusion of 
the Court below could be in any degree impeached. 

Then upon the second branch of the appellants’ case there are put in some 
letters said to have been written by Rai Bunseedhur ; but I do not find upon the 
examination of those letters that they contain any distinct admission of any exact 
balance due from him at the periods when those letters were written. And 
supposing even that they had contained any such admission, it appears that those 
letters do not go below the period of 1832. I am not quite sure whether I am 
accurate as to the date upon the subject, but I do not think they go beyond the 
period of 1832. 

M't\ Forsyth. — 1836, my Lord. 

Lord Justice Turner . — 1836 then, two years before the death of Rai Bunsee- 
dhur. The same principle that applies to the rookah applies equally to the admis- 
sions contained in those letters, even if those letters had contained any admission of 
an ascertained balance due from Rai Bunseedhur. The documentary evidence, 
therefore, wholly fails to prove the case, which has been made on the part of the 
appellants ; and the appellants, therefore, if they can maintain their case, must 
maintain it entirely upon the parol evidence. 

Now, looking at the character and position of the witnesses who have been called 
to establish the acknowledgment said to have been made by Rai Bunseedhur in 
the year 1838, all of whom were servants of the appellants ; looking, also, at the 
fact, that no account appeans to have been delivered to Rai Bunseedhur at the period 
’^l^n.tbosa aiimissions were made, it seems to their Lordships that it is impossi- 
with justice, to deal with those admissions as binding upon Rai 
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Bunseedlnir^ for the puriDose of estayishiog a debt to this amoimt as due from the 
estate of Rai Bunseedhur at the period of his death. It has beerT very truly observ- 
ed by M. Forsyth in arguing the case upon the part of the appellants, that the 
appellants have in truth proceeded upon the assumption that their books would be 
sufficient evidence for them to establish a debt against Rai Bunseedhur ; but of 
course, it is unnecessaiy to say that they have been wholly mistaken in that W 
sumption, and that those books could not, without proof of communication with 
Rai Bunseedhur, be used iu' evidence as against him. There must have been ac- 
knowledgment by Rai Bunseedhur of the correctness of the books, or in some man- 
ner a recognition by him to render those books binding evidence against him. 

Now, therefore, even if we assume these letters and this rookah to be in all 
respects genuine, those documents would not be sufficient to maintain the ap- 
pellants’ case ; and the parol evidence is, in their Lordships^ judgment, wholly 
insufficient for that purpose. 

But, in thus dealing with the case, their Lordships consider that they have 
given the appellants a very great benefit ; for, looking at the evidence in this 
case,- and at the circumstances under which that evidence has been brought 
forward, it seems to their Lordships very difficult, to say the least of it, to 
consider that those documents are true and genuine documents. This action was 
commenced upon the banking account : the defendant, the respondent in the present 
case, in his answer to that action strictly challenged the plaintiffs, the appellants, 
with having nothing to maintain their case but their own books, and he disputed 
the admissibility of those books in evidence against him. The appellants, there- 
fore, must then have been fully apprised that it was necessary for them to hiiucr 
forward evidence confirmatory of those books ; but that having occurred in, I think^ 
the year 1838, it is not until the year 1840, orl believe 1842, 1 am not quite sure, that 
these documents, the rookah and the other letters, ai*e brought forward on the part 
of the appellants. 

Mr. Forsyth.~lS4ilj my Lord. 

Lord J ustioe T'lirner. — 1 841. Independant of that, the evidence which is given 
by the vseveral witnesses — and I should observe that neither that rookah nor those 
letters are identified by any one single witness in this case, as Mr. Forsyth observes 
— the rookah and the letters were introduced into the case at a period subsequent 
to the examination of the witnesses in the cause : it is clear, therefore, that none of 
these witnesses have, in any manner, identified those documents — but independent 
of that, when we examine the parol evidence upon the subject of the rookah, it ap- 
pears that two of the witnesses who were examined upon the subject differ as to 
the fact of by whom that rookah was written ; and there are other inconsistencies 
in the evidence. Then,-^ again, must be taken into account, in consideiing whether 
any weight can be" possibly given to those documents as evidence in the cause, the 
character of the witnesses — that with reference to several of them, indeed most of 
them, they were the servants of the appellants ; and one of whom, on whose evi- 
dence Mr. Roupeil mainly relied, Atma Ram Dichit, appears, from other parts of 
this case, to have been the servant of the father of the appellants. 

Besides these circumstances, which attach suspicion upon the documents, .there 
is also to be considered the character and nature of the account. Now the account 
which is furnished on the part of the appellants contains, among other items, a very 
large amount of items for payments made by the appellants, as it is represented, for 
pensions to or allowances to different members of the family of Rajah Putni Mull,, 
but it is most singular that several of those payments were said to be made by the 
authority of Rai Bunseedhur ; but the proof of the authority to make the payments 
wholly fails, except as it is proved by the accounts. But, independent of that, it 
appears that those payments have, ever since the death of Rai Bunseedhur, beeti 
Continued to be allowed and to be entered in the banking account against Rai 
Bunseedhur ’s estate. Of course, if those payments were made by the authority of 
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Rai Bunseedhiir, then by the authority of the successor of Eai Bunseedhur ought 
those payments to have been continued. 

Looking, therefore, at this case in all views, we are perfectly satisfied that this 
Court cannot, with any reasonable safety, disturb the judgment which has been ar- 
rived at in the Court below; and this appeal, therefore, must be dismissed, and 
dismissed with costs. * 


The 25th July 1855. 

Present : 

The Right Hon’ble T. P. Leigh, Lord J ustice Knight Bruce, Sir E. Ryan, 

Lord J ustice Turner, and Sir J ohn Patterson. 

Besumption— Re-assessment— Ghatwalee lands in the zemindary of Khurruek- 

pore— Costs. 

On Appeal from the Special Commissioner for Calcutta and Moorshedabad. 

Rajah Lelanund Sing, 
versus 

The Government of Bengal. 

TKe Ghatwalec lands in the zemindary of Khurruckpore are not liable to resumption and re-assessment 
under Clause 4 Section 8 Regulation I of 1793 relating to Thannah or Polio establishments. 

The Government having persisted in their claim after several decisions against them by their own 
officers acting as Judges, were adjudged liable to pay all the costs of the case. 

The question to be decided in this case is the validity of a claim made by the 
East Indian Company to resume for the purposes of revenue assessment, against 
the Rajah of Khurruckpore, 755 beegahs of land (between three and four 'hundred 
acres), part of his zemindary. Their Lordships had no doubt at the hearing of the 
appeal as to the advice which it would be their duty to tender to Her Majesty as 
regards the particular case. But it was stated that there were ten other suits 
which would be governed by the present decision,, and it was obvious, from the 
nature of the claim that, if it could be maintained, it might effect a very great 
extent of land throughout the provinces included in the Decennial Settlement. 
Their Lordships were, therefore, anxious to explain fully the grounds of their opi- 
nion, and by enabling parties to judge what cases will or will not fall within their 
decision to prevent as far as possible further litigation, by stating with particularity 
the grounds of their judgment. 

The lands sought to be resumed are of what is called ghatwallee tem^re, and 
the great question in the case is, whether lands of this description are liable to be 
resximed under Regu^tion 1 of 1793 s. 8, Clause 4, relating to Thannah of Police 
establishments. 

As the question depends on the effect of the Settlement of 1793, and the 
changes which were then introduced, it will be convenient to advert to the state 
of these provinces, and the mode in which they were administered previously to that 
time. The three provinces of Bengal, Bebar, and Orissa were ceded by the Mogul 
to the East India Company in the year 1765. 

At this time the territorial division of the country was into mouzahs or vil- 
lages occupied by ryots ; pergunnahs, each of w’-hich included several villages ; and 
zemindaries, varying in extent from a moderate English estate, to districts equal to 
or larger than many European principalities. The zemindary of Beerbhoom, which 
immediately adjoins Khurruckpore, is stated in a document dated in 1786, to which 
we shall have occasion to refer, to be twice as large as the Kingdom of Sardinia. 
Khurruckpore was probably of inferior but still of vast extent. 

Many of the greater zemindars within their respective zemindaries were 
entrusted with rights and charged with duties which property belonged ,to the 
They had authority to collect from the lyots a certain portion of the 
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gross produce of tke lauds. They in many cases imposed taxes and levied tolls, 
and they increased their income by fees, perquisites, and .similar exactions, not 
wholly unknown to more recent times and more civilized nations. On the other 
hand they were bound to maintain peace and order and administer justice within 
their zemindaries, and for that purpose they had to keep up Courts of Civil and 
Criminal justice, to employ kazees and canoongoes, and thannadars, or a Police 
force. But while, as against the ryots and other inhabitants within their territories, 
many of these potentates exercised almost regal authority, they^ were, as against 
the Government, little more than stewards or administrators. Their grants were 
only from year to year ; the amount of their jumma or yearly payment to Govern- 
ment was varied or might be varied annually ; it was an arbitrary sum fixed by the 
Government officers, calculated upon the gross produce of the zemindary from all 
sources, after making an allowance to the zemindar for his maintenance, and for the 
expenses of the collection and of discharging the public duties with which he was 
entrusted by the Government. Amongst the lands thus granted to the zemindars 
were often included lands which had been appropriated to the paymient and support 
of the public officers and servants of the zemindaries or villages included in them. 
These lands were called chakeran lands ; and it appears tliat, under the ancient 
system, such lands were usually exempted from assessment in favor of the zemindar, 
though they had no legal title to exemption But there wms another class of lands 
called lakheraj, which, by reason of a special exemption in a royal grant, or 
by having been legally devoted to religious uses, or by other mean^, had be- 
come or were claimed by their owners to be free from lakheraj or assessment 
to the Government. 

The Police of the country was maintained by means of thannahdars or Police 
officers kept by the zemindars, and appointed and paid by them ; but, where no 
other provision existed for their maintenance, the expense was in effect defrayed by 
the Government, either by direct allowances to the zemindar, or by deduction from 
his jumma, or by excluding from assessment, or assessing below their value, lands 
appropriated to that purpose by the zemindar. 

In addition to the Police force thus kept by the zemindar at the expense of the 
Government, and which seems to have been usually very inefficient, private indi- 
viduals and communities were accustomed to keep watchmen for the protection 
of their persons and property, under the name of chowkeedars and various qther 
names, who were paid by their employers, and for whom no allowance was made by 
the Government. 

Besides the disorder which prevailed generally through the provinces, particular 
districts were exposed to ravages of a different description. The moiuitain or 
hill districts in India were at this time inhabited by lawless tribes, asserting a 
wild independence, — often of a different race and different religion from The 
inhabitants of the plains, who were frequently subjected to marauding expeJitions 
by their more warlike neighbours. To prevent these incursions, it was necessary 
to guard and watch the ghats or mountain passes through which these hostile de- 
scents were made ; and the Mahomed an rulers established a tenure called ghatwallee 
tenure by which lands were granted to individuals, often of high rank, at a low rent, 
or without rent, on condition of their performing these duties, and protecting and 
preserving order in the neighbouring districts. 

Nothing could be more deplorable than the state of the provinces under this 
system. Murder and rapine were common throughout the country, — more than 
half the lands were waste and uncultivated, — and neither the ryots nor the zemindars 
had any inducement to improve them, as any increase in their value had only the 
effect of increasing the Government assessment. 

It was considered by the East India Company that the first step towards a bet- 
ter system of Government, and the amelioration of the ooiiditiou <ff their subjects, 
would be to convert the zemindars into landowners, and to fix a permanent annnai 

1 H 



250 


PEIVY COUNOIL JUDGMENTS. 


jumma or assessni-oiit to tlie Government, according to the existing value, so as to 
leave to the land-proprietors the benefit of all subsequent improvements. 

Accordingly, they determined to make the assessment in the first instance for a 
period of ten years, with a view to its being ultimately made permanent. 

In 1789, the original Eegulation relative to the Decennial Settlement of Behar 
was issued ; the Settlement in the other provinces being in subsequent years. 

1. By that Regnlation it was provided that a new Settlement of the land 
revenue should be concluded for a period of ten years. 

By Section 2 it was provided that It should be at the same time notified to the 
landholders with whom the Settlement might be concluded, that the assessment fixed 
by the Decennial Settlement 'would be continued after the expiration of the ten years, 
and remain unalterable for ever, provided such continuance should meet, the appro- 
bation of the Court of Directors. 

8J, By Section 31 it was ordered that the allowances of thekazies and canoon- 
goes heretofore paid by the landholders, as well as any public pensions hither to 
paid through the landholders, be added to the amount of their jumma, and bein 
future paid by the Collectors on the part of the Government. 

Ditto 103. 

33. The assessment was to be exclusive of all lakheraj lands, whether exempt 
from lakheraj with or without authority. 

37* Chakeran lands, or lands held by public officers and private servants in 
lien of wages, were not to be excluded, but were to be subject to assessment in 
common with the other lands in the zemindary, the exemption which such lands had 
previously enjoyed being thus destroyed. 

72. The landholders were declared responsible for the peace of their districts, 
as theretofore, and were to act agreeably to such Eegulations on this head as might 
be thereafter enacted. 

Ditto 109. 

1 , The jumma was to be fixed by the Collectors on fair and equitable prin- 
ciple with the reservation of the approbation of the Board of Eevenue, to whom he 
was to report the grounds of his decision. 

2. The Collectors, in fixing the jumma, were to adopt the following as a 
general rule : — That the average product of the land in common years be taken 
as the basis of the Settlement, and from this deductions be made equal to the 
malikana and kurcha, leaving the remainder of the jumma of Government. 

The malikana is the allowance for his maintenance made to the zemindar, and 
the kurcha is the disbursements and outgoings allowed to him against his receipts. 

At this period the Eajah Kader Ali was the zemindar of Khurruckpore. It 
is situated in the zillah of Bhaugulpore on the frontiers of the province of Behar, 
and forms a considerable principality, including many pergunnahs, and amongst 
others the pergunuah of Gordah, in which the lands in dispute are situate. A very 
large quantity of lands within this district had been granted by the ancestors of 
the Eajah on the ghatwallee tenure before described. In the tuppa of Dhumsaeen, 
a sub-division of the pergunnali of Gordah, no less than thirty-five villages were 
held at this time upon this tenure by ghatwals, and, amongst others, the lands in 
question, by an ancestor of the original defendant in these proceedings. 

The extent and particulars of these vast estates, and the particulars of the 
ghatwallee tenures, were well known to the Government of Bengal at the time 
when the Settlement w^as made. Some years before, in consequence of disturbances 
which had taken place in the country during the time of Kader All’s father, the 
Government had found it necessary to interfere with a Military force, and, having 
displaced the then Rajah, and restored tranquillity, had placed the zemindary 
Under the chaste ©f one of their own officers, Mr. Augustus Cleveland, who had 
, the taanr geratnt of it up to the year 1781, about which time Kader Ali, his father, 
"^‘hiving died, was put into possession of the Raj. 
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It appears from evidence in the cause that Mr. Cleveland, duiing the time that 
he was in charge of these estates, liad granted no less than 87,084 beegahs of land 
iu this and (we presume from the extent) adjoining district upon ghatwallee tenure, 
in conformity with the orders of Government. (Rep. of Coll, of Bhaugulpore, 
19th Nov. 1818, App. 7.) It appears from other evidence (Sutherland's Rep., 8th 
June 1819, Sup. App. 2.), that the grants before Mr. Cleveland’s time to the 
ghatwals reserved a payment of two annas per beegah as a fee or perquisite to the 
zemindar, that some sunnuds were granted unadvisedly by Mr. Cleveland without 
such reservation, but that he afterwards insisted on such payment being made to 
the Government while he was in charge on behalf of the Government, and that ail 
grants subsequently made by the Rajah of Khurruckpore contained the same 
reservation. 

In 1789-90 the jummah to be paid by Kader Ali'was to be fixed, with a view 
to the Permanent Settlement. As might be expected, considering the magnitude 
of the estate, it appears to have undergone great consideration. Every village was 
enumerated and entered ; the deductions and allowances to be made out of the 
income, and the particulars of the lands to be exceiated from the assessment (for 
some lands called nunkar lands were excepted), were the subject of correspondence 
between the Collector of the district and the President and Board of Revenue at 
Fort William (Sup. App. 9) ; and finally the jumma was fixed at 65,459 rupees 
8as. 10|- pies. 

It IS beyond dispute, and, indeed, in this case has been fairly admitted, that 
the ghatwallee lands formed part of the zemindary. It is equally clear that they 
were included in and covered by the assessment. Had they been excluded, the 
accounts to show it are in the possession of the Government, and might have been 
produced ; but the contrary is perfectly clear upon the evidence, and, indeed, is 
found as a‘ fact in the cause by the Special Commissioner, Mr. Moore, in his 
judgment of the 17th May 1843. ^ ' 

Whether they were or were not productive of revenue to the zemindar is not 
iriaterial ; though, if it were important, a careful examination of the evidence has 
satisfied their Lordships that there was at this time some profit derived from them 
by the zemindar, even in money ; hut at all events he derived the benefit arising 
from the services of the ghatwals, and enjoyed the valuable right of appointing 
the individuals who, with the lands, were to take upon themselves the duties of 
office. It was not the intention of the Settlement that no lands should be covered 
by the jumma which did not actually produce income, and therefore contribute to 
increase the jumma at that time. On the contrary, probably more than half the 
lands ill the country were waste and unproductive at this period, and one of the 
main objects of the Permanent Settlement was to bring them into cultivation. 

Thus matters continued up to the year 1792. The thannadars or public Police 
officers appointed by the zemindars- had been found very inefficient, and tlie Govera- 
tneut had appointed officers of their own to assist in keeping order, who had concur- 
rent jurisdiction with those named by the zemindar. But in the year 1792 the 
Government determined altogether to suppress the thaimahs or Police establish- 
ments maintained by the landholders, and to take to themselves exclusively the pre- 
Kservation of peace and the prevention of crime by means of a Police force of their 
own, to be established at convenient stations throughout the provinces. As the land- 
holders were to be relieved from the expense to which they were subject for the 
niaintenance of the force now to be suppressed, it was very reasonable that, where * 
allowances for such expenses had been made by the Government, they sliould no 
longer be continued, and the Government, therefore, resolved to reserve the right of 
discontinuing them, or, where lands had been allowed for the purpose, of resuming 
them. 

To carry these arrangements into effect, Regulations XLIX and L of December 
1792 were issued. 
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The preamble of Regulation XLIX recites in strong language the disorder? 
which prevailed, aTid the utter inefficiency and frequent corruption of the thaniiadars 
employed by the lan<llio]ders. 

Section 1 provides that the Police of the countiy is in future to be considered 
under the exclusive charge of the officers of the Government, who may be specially 
appointed to that trust. The landholders and farmers of land, who keep up establish- 
ments of tbannahdars and Police officers, for the preservation of the peace, arc 
accordingly recpiired to discharge them, and all landholders and farmers of iaiul are 
prohibited entertaining such establishments in future. 

By Section 2 landholders and farmers are no longer to be held responsible for 
robb'ei’ies committed on their respective estates. Provision is then made for the 
ap]3ointment of a Police force in different stations throughout the provinces, each 
under the charge of a darogali or superintendent, and the whole is subjected to the 
control of t’ne Magistrate. 

It is clear that the Police foi’ce here spoken of is distinct from the chow-kecdars 
and village ^vatchmen, for these persons are by the i2th Section declared subject 
to the orders of the darogah, and by the 13th Section are ordered to apprehend 
and send offenders to the darogah, and afford every information to him. 

By regulation L of the same year, 1792, a tax is to be levied wuthin the 
district of each Police establishment for defraying its expenses ; and the 17th 
Section which is very important, is in these ^vords ; — it is a circular adressed to the 
Magistrate of each district : 

17. You will report whether the landholders have been allowed any deduc- 
tions on their jumrna, or are in the receipt of any money allowances, or hold any 
lands either free of at a reduced revenue, for the purposes of keeping up t]iamia<lars 
or other Police officers, and also jmnr opinion whether the \Yhole or any and what 
part of such d(?ductioi]s, allowances, or produce of such lands may with equity bo 
brought to tlie public account, in consideration of the landholders being now prohi- 
bited from keeping up such establishments, and Government having taken upon 
itself the charge of the Police.’' 

Nothing can be clearer than this, — that the lands referred to are lands winch 
the zemindars had been permitted by the Government to hold free from revenue, or 
at a reduced revenue, for the purpose of keeping up thannadars ; not lands which 
the zemindars ha<l permitted other persons to hold free from rent, or at a reduced 
rent, or lands which such persons had a right to hold free from rent or at a reduced 
rent ; and that any lands which w^ere in the first predicament were to be reported 
to the Government by the Magistrate, together with his opinion whether it was 
consistent with equity that the whole or any part of the produce of such land 
should he brought to the public account ; and further, that this provision relates 
and is confined to a class of officers whom the zemindar is no longer permitted to 
keep. 

Though the Decennial Settlement had been made as to the several provinces of 
'Eehar, Bengal, and Orissa under different Regulations, — and although as to some 
of the estates the Settlement had not been entirely concluded in 1793, — it was 
thought right in that yeav finally to establish its permanency, and for this purpose 
the celebrated Regulations of 17.03 were published. 

They wore many in number, and re-enacted, with respect to all the provinces 
. colloetivoly, with some modifications^ the Regulations which had been previously 
issued with respect to them separately. 

By Regulation I Section 1 the Settlement was declared to he unalterable. 

The Clause relating to the resumption of allowainces which had been made to 
iliC zemindars for Police estaldishinonts is in these words : 

Regulation I Section 8 Clause 4. The jumma of those zemindars, indepen- 
dgnt talo(.)kdars, ami other actual ijroprietors of land, which is declared fi.xed in the 
Articles, is to be considered entirely unconnected with and exclusive of 
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any allowances which have been made to them, in the adjustment of their jumma, 
for keeping up thannahs or Police establishments, and also of tlie produce of anv 
lands which they may have been permitted to appropriate for the same purpose ; and 
the Governoi'-General in Council reserves to himself the option 'of resuming the 
whole or part of such allowances or produce of such lands, according as he may think 
proper, in consequence of his having exonerated the proprietors of land from the 
charge of keeping the peace, and appointed ofiScers on the part of Government to 
superintend the Police of the country. The Governor-General in Council, however, 
declares that the allowances or produce of lands which may be resumed will be 
appropriated to no other purpose than that of defraying the expense of the Police ; 
and that instructions will be sent to the Collectors not to add such allowances, cr 
the produce of such lands, to the jumma of the proprietors, hut to collect the 
amount from them separately.’^ 

Upon the meaning of this Clause the question in this cause depends. It is 
obvious that it has reference to the Police Regulation of 1792, and to the allowances 
with respect to which an enquiry was directed to be made u'n that year. It is 
uunccc>ssat 7 , tljerefore, here to repeat the observation already made as to their effect. 

By Regulation XXII of 1793 the same enquiries are directed to he.niade by 
the Collectors as had been ordered to be made by the Magistrates in 1792 ; but as 
the language is not precisely the same, it may be as well to state the Clause at 
length. It is Section 36, and is in these words : — 

The Collectors are to report all allowances that may have been made to the 
proprietors of land for keeping up Police establishments, either by deduction from their 
jumma, (j by permitting them to appropriate the produce of lands for that purpose, or 
in any other mode, which may not have been already resumed, with their opinion how 
far the whole or any portion of such allowances can with equity be resumed inconse- 
quence of the proprietors of land being exonerated from the charge of keeping the 
peace, as declared in Regulation XXII of 1793, which Regulation had re-enacted the 
provisions of Regulation XLIX of 1792.” 

The same provision with respect to chakeran lands and lakheraj lands, which 
liad been contained in the Regulations of 1789, are repeated in those of 1793, viz,, 
that the chakeran lands should be included in the Settlement, and the lakheraj lands 
excluded from it. 

Although both the lakheraj lands and the thannadaiy lands are reserved for fur- 
ther enquiry under these Regulations, there was obviously a great distinction between 
them with respect to the period at which the decision relating to them was to 
be made. 

The lakheraj lands w’-ere separate from the zemindary, and were excepted out of 
the Settlement. The validity of the exemption claimed for them depended on the 
validity of the grants under which it was claimed. Very many were believed to he 
fraudulent ; but each case must depend upon its own circumstances. The investiga- 
tion of such circumstances might occupy a long time, and a discovery of grounds of 
suspicion might take place at any period. As they were not to be included in the 
Settlement, no great inconvenience could arise from delay. 

But with respect to the allowances for a Police force made by the Government, 
whether in land ^r in money, the case was quite different. They were included 
in the Settlement ; and, if any additional charge was to be thrown upon the land- 
holder in respect of such allowances, it was necessary that it sho\ild be ascertaineil 
as part of the Settlement. ‘ ISTo difficulty in ascertaining the fiiet could possibly exist. 
The assessment had been very recently made, — in some cases indeed Wcas not yet 
complete, — and the officers who made it must be perfectly aware whether any such 
allowances had or had not been made. 

In pursuance of these Regulations, Mr. Dickenson, the Collector of Bhaugul- 
pore, was required to report whether, in the Settlement for Khurrnckpore, any such 
ailuwances had been made ; and on the 29th Apail 1701 be makes his report in the 
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negative. His words are these, contained in a letter addressed to the President and 
Members of the Biliird of Revenue of Fort William, relating to this and other zeinin- 
daries : — In obedience to the 36th Article, I have made the necessary enquiries, 
but do not find that any allowances, either by deduction from their jumma, 
permission to appropriate the produce of lands, or any other mode, have been 
granted to any proprietor for keeping up a Police establishment.’" Supplemental 
Appendix 13. 

This enquiry took place before any permanent grant had been made of this 
zemindary, and with a view to such grant. No claim to resumption of lands or to 
alteration of jumma was, or, upon the footing of the report, possibly could be set 
up by the Government ; and nearly two years afterwards, vi:z., on the 25th January 
1796, the Government made a grant to the Rajah of the whole zemindary of Khur- 
ruckpore, including the lands in question, to hold to him in perpetuity at the jum- 
ma assessed in l7<S9-90, viz., 65,459 Rs. 8 as. lOJ pies. Appendix 17. 

It is said that Mr. Dickenson made this report under a mistake. A mistake 
of what ? Not of facts, certainly. The existence and nature of these ghatwalee 
tenures, the extent to which they prevailed in this district, and the mode in which 
they had been deceit with in making the assessment, must, from the circumstances 
which have been stated, have been perfectly familiar both to the Collector and to 
tlie Board of Revenue. 

But was he under a mistake of law ? That he considered the ghatwallee lands 
as not within the meaning of the Clause in question, is abundantly clear ; and, if 
he was mistaken as to the intentions of the Government who had framed it, a 
mistake so deeply affecting tlieir revenues, and reaching to such a great extent of 
territory, must at once have excited the remarks and the remonstrance of the Re- 
venue Board ; but they make no objection to his view of the subject, and, accord- 
ingly, the grant is made on the terms already stated ; the grantee holds under it, 
and for more than forty years no attempt is even made to disturb it. 

It would seem to be very difficult, under such circumstances, to permit any 
part of the lands so granted to be resumed on any allegation of mistake, if there 
were reason to suppose that any mistake had been made. 

Indeed, by Regulation II of 1819 the East India Company formally renounce 
all claim on the part of Government to additional revenue frojn lauds which were in- 
cluded within the limits of estates for which a Permanent Settlement had been con- 
cluded at the period when such Settlement was so concluded whether on the plea of 
error or fraud, or any pretext whatever, saving of course mehals expressly excluded 
from the operation of the Settlement.” 

But their Lordships are far from thinking that there was any mistake, either 
on the part of the Collector or the Board of Revenue. All the information which 
their Lordships can obtain, with respect to those lands, Lads to a ditfereut conclusion. 

In Mr, Grant’s Analysis of the Finances of Bengal, addressed to the Court ot 
Directors in the year 1786, and printed in the Appendix to the fifth Report of the Se- 
lect Committee on the the Affairs of the East India Company, p. 268, the zemindary 
of Beerhhoom is stated to have been conferred by Jtifteer Khan on an i^ffghan or 
Tartar tribe for the purpose of guarding the frontiers on the west against the incur- 
sions of the barbarous Hindoos of Jharcond, by means of a warlike Mahomedan pea- 
santry entertained as a standing militia, with suitable territorial allotments, under a 
principal landholder ; and Mr. Grant afterwards describes the tenure as in some 
respects corresponding with the ancient military fiefs of Europe, inasmuch as certain 
lands were held lakheraj, or exempt from the payment of rent, and to be applied 
solely to the maintenance of the troops.” 

There is no doubt that the tenures here spoken of are ghatwallee tenures, 
though they are not mentioned by that name. 

‘ Beerbhooin immediately adjoins Khurruckpore, and in 1795 some ghatwallee 
\^ere transferred from Beerbhoom to the district of Bhaugulporc, in which 
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Kluirriickpore is situate, and in 1797 lands of the same descriptmi were transferred' 
from Bhaugulpore to Beerbhoom. 

In 1813 a report was made by the Collector of Bhaugulpore to the Magistrate 
of Beerbhoom, in answer to certain enquiries with respect to ghatwallee lands in his 
district. Appendix 7. 

The Collector states that the ghatwallee lands in his district are of four 
kinds. 

1st — The lands already referred to as granted by Mr. Cleveland. These he 
states to have been allotted in the environs of the forest at the foot of certain 
mountains, which he names in various pergunnahs, and amongst others pergunnah 
Kanhjohe, and in some other villages of the Khurruckpore estates/’ to certain 
ghatwals and watchmen, in lieu of salaries, in the proportion of the number of 
watchmen attending the said ghatwals, to attend to and guard the watch stations 
at the passes, and to patrol the precincts of the villages, that no mountaineers 
might be able to descend from those passes of the mountains to commit night 
attacks, to invade, assault, or to plunder money or cattle, or to create distur- 
bance. 

The 2nd class the report describes as the ghatwals attached to the Khurruck- 
pore estates, who pay a stipulated rate of rent for their lands and villages, being 
bound to protect and guard the highways,. to watch the stations at the passes, to 
prevent disturbances being created by the mountaineers, thieves, and highwaymen. 
They hold their lands in virtue of sunnucis granted by the zemindar of Khiirruck- 
pore, except some who have received theirs from the former authorities.” 

The report then proceeds to state that when the zemindar, or Government 
authority, wishes to appoint a ghatwal to guard the frontiers of the villages, it is 
his duty to ascertain the produce of the villages, the quantity of ghatwallee lands 
therein, and, after deducting a certain rate in the ratio of the guards with the gbat- 
wals, in lieu of wages, to fix a certain rent to be paid by the ghatwals.’’ 

After mentioning other descriptions of ghatwallee lands, he slates his opinion 
that the ghatwals have no right of inheritance or proprietary interest in their lands, 
but hold right of possession as long as they perform the terms and conditions of 
their sunnuds. 

The report then states that at the time of the Decennial Settlement the 
ghatwals w^ere not treated as independent talookdars ; that no settlement was made 
with them ; but that they were included in the Settlement of the zemindar of 
whom their lands were held. 

In 1816 another report was made by the Collector of Bhaugulpore (Appendix 
9), in which it is stated that the ghatwals pay a fixed rent to the zemindar of 
Khurruckpore, and continue under his control, direction and subjection, while the 
Rajah is answerable to the Collector for the rents of the entire Khurruckpore. 

With respect to the ghatwallee tenures in Beerbhoom, it is stated, in a Re- 
gulation passed with respect to them in 1814 (Etegulation XXIX of that year) 
that the class of persons called ghatwals in the district of Beerbhoom form a 
peculiar tenure, and that every ground exists to believe that, according to the 
former usages and constitution of the country, this class of persons are entitled 
to hold their lands, generation after generation, in perpetuity, subject, nevertheless, 
to the payment of a fixed and established rent to the zemindar of Beerbhoom, and 
to the performance of certain duties for the maintenance of the public peace and 
support of the Police. 

This description is confined in terms to the district of Beerbhoom, but in the 
case of Hurlall Sing v, Jowown Sing, 6 Sud. Rep, 170, which occurred in 1S37, a 
question arose as to the nature of these tenures generally, the point for decision 
being, whether they were divisible on the death of a ghatwal or descended to his 
eldest son. One of the Judges states that these tenures are very common in the 
Nerbudda territory, for the protection of the ghats. Another of the J udges seems 



miYY COUNCIL JUDGMENTS. 


25G 

to consider them ai^^chakeran lands. And the Court was of opinion that the lands 
being held conditionally on the performance of certain defined duties, they were not 
divisible on the death of the ghatwal, but descended to the eldest son. 

Lands so held could nor properly be considered as lands of which the zemindars 
had been permitted by the Government to appropriate the produce to the main- 
tenance of thannah or Police establishjnents. They were held by a tenure created 
long before the East India Company acquired any dominion over the country ; and 
though the nature and extent of the right of the ghatwals in the ghatvv^alee villages 
may be doubtful and probably differed in different districts and in different families, 
there clearly was some ancient law or usage by which these lands were appropriated 
to reward the services of ghatwals ; services which, although they would include the 
performance of duties of Police, were quite as much in their origin of a military as 
a civil character, and would require the appointment of a very different class of 
persons from ordinary Police officers. 

We find accordingly that the office of ghatwal in this zemindary was frequent- 
ly held by persons of high rank. 

Before the date of the Regulations, and in 1 783, we have a letter from the 
Collector to the Rajah Kader Ali, informing him that the Ranee Sobissuree (who 
from the title must have been a female of liigh rank) had been dismissed from her 
office of ghatwal of Jummee Hurnapoor, which is situate in the Khurruckpore es- 
tates, by order of the Governor-General in Council, and intimating that, ‘‘ as the office 
is in your Highness’ gift, your Highness will, should you deem it necessary and 
proper, appoint a person to the office of ghatwal of the said porgunnah, to watch 
day and night at the said ghat. Should it be advisable, your Highness may retain 
it under your Highness’ control, informing the Court of the circumstance” 
(A"ppendix 14?). Surely the language here used in speaking of the ghatwal is little 
suited to the appointment of a Police officer. It is rather that which in ancient 
times in England miglit have been addressed to a Lord of the Marches with respect 
to a chieftain under his orders. 

Again, the officers contemplated by the resumption clause were a class whom 
the landowner was in future prolii!)ited from keeping. Was this the case of the 
ghatwals ? Why, wq have a letter from the Collector of Bhaugulpore to the 
Rajah of Khurruckpore, on the 1st September 1808 (Appendix 14), in which he 
observes, as the settlement of rent between the watchmen and yourself rests with 
you, as also does the dismissal and transfer of the ghatwals, &c., as usual and 
customai'y on your estate, the Magistrate has no objection to the measure” (which 
the Rajah had proposed to take), nor is the Collector opposed to the step and 
in the reports of the Collectors to which we have already referred, it is stated that 
it is the province of the Rajah to appoint and dismiss the ghatwals attached to the 
Khurruckpore estates ; that he usually, but not always, makes a report to the 
Government when he does so ; that the Settlement rests with him, and he raises 
or depresses the rent.” 

The appointment of ghatwal has been continued, with the assent of the 
Government, up to the present time. 

Upon this review of the evidence their Lordships are of opinion that, if any 
attempt had been made in 1796 to resume these lands under the Regulation now in 
question, such attempts must have failed, and that, therefore, there can be no* 
ground for the claim now set up by the Bengal Government. 

It may be proj)er to notice the proceedings which have ended in the .judgment 
against which the present appeal is brought. 

It appears that on the 29th November 1836 the Government in India ordered 
that, if the gbatwallee lands were of a nature to be resumed, they be subjected to 
resumption. Appendix 3. 

, ^ The proceedings to be taken for the purposes of resumption, and the Court or 
iMkffcsd whidi is to decide the matter, are of a special character. 
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The Collector of tlie district, or his deputy, enters on record, a claim to assess 
the disputed lands ; notice is given to the owners ; upon their answers, and upon 
evidence, the Collector who has made the claim, or one of his deputies, decides 
upon its validity ; and if either party is dissatisfied, there is an appeal to a Special 
Commissioner appointed by the Government. 

On the 1 st May 1838, Mr. Travers, then Special Deputy Collector of the dis- 
tricts of Bhaugulpore and Monghyr, entered the following claim on the part of the 
Government against Toofany Sing, ghatwal, who was in possession of the disputed 
lands in this case : 

‘'Claim to assess 755 beeghas of ghatwallee lands situate *on Ghfit Foiijdar, 
Tuppa Dhusaean. As it appears from an examination of the Ghatwallee books 
furnished by the Magistrate of this district for the year 1819 0. E., that the lands 
in dispute have been appropriated rent-free by the said defendant, as belonging to 
the said ghatwallee ; and as it is necessary, under BeguLation JI of 1819 C. E., 
and Kegulation III of 1828 C. E., to inquire into the legality or otherwise of the 
deeds of grant ; it is therefore ordered that this case be numbered, and placed 
upon the file of the Court, and that notice be served upon the defendant/" 
Appendix 1. 

It does not very distinctly appear from this statement of the claim upon what 
grounds it was intended to be rested, but we collect that it was thought that these 
lands were not included in the estate of Khurruckpore ; that they belonged to the 
ghatwal ; and that, as no settlement had been made with him, they were still the 
subject of settlement, or, in other words, of assessment 

The matter then came, upon some interlocutory proceeding, before Mr. Alexander, 
described as Officiating Special Deputy Collector of the districts of Bhaugulpore and 
Monghyr, and on the 10 th November 1838 he made a minute in part in these terms : 

“ It is consequently decided that these lands were conditional^ granted ; but, 
fiy'stly, the officers do not perform those conditions ; and, secondly, the Government 
have no need of their services ; besides which it is evident that the said lands have not 
undergone an 7 settlement up to the present time : for the settlement was effected 
in 1197 F. E., while the said lands were set apart in 1181 F. E., and, notwithstand- 
ing that 2 annas per beegah used to be paid to the zemindar for certain lands, yet 
as that cannot be considered rent, but a simple fee in acknowledgment of the right 
of the zemindar, the said lands are consequently of a nature to be resumed.’" 

It is then ordered ''that the defendant produce any document in his possession 
invalidating the above-mentioned circumstances within a week, otherwise judgment 
would go in favor of Government, without any plea in opposition being taken into 
consideration."’ Appendix 8 . 

The Eajah of Khurruckpore was apparently supposed to have nothing to do 
with the question ; he was not made a party to the proceedings, nor served 
with notice of them ; but on the 27th November 1838 he presented his petition, 
stating that he was the owner of the land, and that Toofany Sing held under a 
lease from him. Appendix 4. 

The original defendant put in his answer, stating that he and his ancestoi's for 
several generations had held these lands at a rent of 2 annas per beegah from the 
Rajah of Khurruckpore, and that lands, including 36 original villages, besides 
others subsequently added, were held by .the same tenure of the Rajah. 

A great deal of evidence was gone into ; many inquiries were ordered, on the 
result of which it distinctly appeared that these lands were part of the estate of 
Khurruckpore, and had been included in the settlement for that estate ; and accord- 
ingly, on the 9 tli December 1838, Mr. Alexander pronounced a decision founded on 
those proofs, in which he declared that the lands were of the nature of chakeran 
lands ; that they were not of a nature to be resumed ; and he ordered the claim of 
Government to be dismissed. Appendix 32. 

The same decree was at the same time j)ronounced by Mr. Alexander in ten 
pother suits of a similar kind. 
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Not long after these judgments were pronounced, — ^judgments to which no 
objection can be made, except that they ought to have awarded costs of suit to 
those who had resisted the claims made against them, — Mr, Alexander, unfortunate- 
ly for all parties, altered his opinion, and thought that, although the suits might 
not be maintainable on the grounds originally- taken, they might be supported 
under Clause 4 Section 8 of Regulation I of 1793, and he applied for permission 
to review his judgment. 

The forms of proceeding did not allow this to be done ; and on SJst December 
1839 the Government appealed to the Special Commissioners, bringing forward the 
Clause just mentioned, and also insisting that the lands were not included in the 
Settlement of the Khurruckpore estate. 

Before this appeal was heard, the interest of Rajah Ali Khan, the original 
opponent of the Government, had been assigned to the father of the present appel- 
lant, and he was admitted a respondent to the appeal of the Government. 

During the course of these proceedings the same question had been raised by 
the Government with respect to other ghatwallee lands in other pergunnahs of 
tliis zemindary ; and on the 29th May 1SS8, Mr. Travers, in some of those suits, 
decided in conformity with Mr. Alexander s decision, and dismissed the claim of tire 
Government ; and it is said that this decision was confirmed by the Special Com- 
missioner on appeal. (Appendix 93). 

Other suits, on the other hand, of the same description, came before Mr. 
Alexander, who decided them, not in conformity with his first determination, but 
according to the view which he had subsequently taken. 

On the 21st Hay 1841, the appeal in the present suit came before Air. Elliott, 
Special Commissioner, who reversed tlie decision of Air. Alexander, stating as the 
ground of his judgment, that it was evident that the ghatwallee lands in dispute 
in this case, as well as in the other ghatwallee suits, were distinct and separate 
from the settlement made by the Government f he established therefore the claim 
of the Government, and ordered that all the costs of the suit should be borne by 
the respondents. (Appendix 64). 

Fortunately for the ends of justice, the concurrence of another Special Commis- 
sioner was necessary to give, effect to this decision, and, on the 27th December 1842, 
the case came before Air. D’Oyley. 

Hr. D’Oyley differed from Air. Elliott, and the case was therefore remitted to 
Air. Aloore, Special Commissioner for Calcutta and Aloorshedabad. 

That gentleman directed an inquiry to be made (to which we have before 
adverted) of the Secretary of the Sudder Board, for the purpose of ascertaining whe- 
ther the ghatwallee lands had been excepted from the settlement of the Khur- 
ruckpore estates or not ; and, finding that they had not been so excepted, he 
concurred in tlie opinion of Air. D'Ojley, and ordered that the appeal of the 
Government in this and the other ten suits of the same nature should be dismissed. 
(Appendix 70). 

The Government was still dissatisfied, and, on the 19th September 1843, they 
applied for a review of the judgment. 

The ,case came again, on several occasions, before Air. Moore, who directed 
many more enquiries, the result of which, in the opinion of their Lordships, was to 
confirm the decision at which he had already arrived. Mr. Aloore, however, consi- 
dered that his former judgment was erroneous, and, on the 9th July 1844, he 
reversed it. On the 9th September of the same year, Air. Gordon, a Judge of the 
Sudder Court, vested -with the powers of a Special Commissioner, under the orders 
of Government, expressed his concurrence in that decision ; and at last, on the 27th 
June 1845, a final judgment in favour of the Governnrent was pronounced by those 
gentleman, resting their decision, as w’-e understand it, on the grounds that these 
lands w^ere in reality lands granted for Police establishments, and were to be con- 
' as provided for in Clause 4 Section 8 Regulation I of 1793. 
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From that decision the present appeal is brought to Her Majesty in Council ; 
and it is scarcely necessary to say that their Lordships must humbly report to Her 
Majesty their opinion that the decision complained of ought to be reversed. They 
have already sufficiently explained the reasons for their opinion, mz,, that these 
lands are not properly withiiT the meaning' of the Clause relied on by the respon- 
dents ; that they were a part of the zemindary of Khurruckpore, and were included 
in the settlement for that zemindary, and covered by the jumma assessed upon it. 

If any case should occur in which lands of ghatwallee tenure, though not in 
their Lordships’ opinion properly falling within the meaning of the Regulation, 
have nevertheless been dealt with as such, and have not been included iu the Set- 
tlement of 1703, such case will have to be decided upon its own circumstances, and 
w.ill not be governed by their Lordships’ present decision. 

With respect to the costs of the proceedings which have taken place, their 
Lordships do not doubt that the Bengal Government, in bringing forward this claim, 
have acted under a sense of public duty ; but it is an attempt to disturb upon in- 
sufficient grounds a settlement which subsisted without' dispute for above forty 
years, during all which time the riglit to disturb it, if it exists at all, existed with 
as much force as when the proceedings were instituted. It has been persisted in 
after several decisions against the Government by their own officers acting as Judges 
the decree in their own favor has been finally o])tained upon grounds different 
from those on which it was originally sought, and the appellant has been exposed 
to a long and most expensive litigation. Under tbevse circumstances their Lordships 
think that they should do but imperfect justice if they did not humbly recommend 
to Her Majesty that the respondents should be ordered to re-pay to the appellant 
all the costs which they have received from him under orders of the Judges below, 
and should also be ordered to pay to him all his own costs of these proceedings^ 
including the costs of the present appeal. 


The l7th July 1856. 

Present : 

The Chancellor of the Duchy of Cornwall, Sir E. Ryan, Sir J. Dodson, and Sir L. Peel. 
Sheriff’s Sale— Life Interest in residue of real and personal property of a Testator, 
On Afi^eal from the Sadder Dewanny Admvlut of Calcutta. 

Eeebee Tokai Sherob, 
versus 

Davod Mullick Fureedoon Beglar and Gabriel Avietie Ter Stephanoos. 

A life-interest in the residue of the real and personal property of a testator after all the charges upon 
it have been satisfied and proyided for, and after a full administration has taken place of the assets for the 
purpose of disoharging these several dispositions, cannot be sold under an execution issued in the Supreme 
(jouit against the property of the testator. 

Chancellor of the Duchy of GormvalL — On this appeal it is very possible, 
from the course which the parties have thought fit to pursue, that it may not be 
in the power of the Court to arrive at the substantial justice of the case, whether 
it affirms or reverses that judgment. But we can deal with the case only in the 
shape in which it comes before us. 

The facts appear to be these. The appellant lived with an Armenian mer- 
chant of the name of Avietie Ter Stephanoos as his mistress. At what time this 
connexion began does not distinctly appear, but it had begun before the year 1827, 
and continued up to the time of Avietie’s death in 1835. During the continuance 
of the connexion several transactions took place between this gentleman and the 
appellant, which appear to have been in the nature of purchases and sale^j. 
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Four different conYeyances of property were executed by Avietie to the appel- 
lant, all purporting to be conveyances made for a valuable consideration booid fide 
paid. The first of these transactions took place in 1827 ; the second and third 
took place in the year 1832. One of the transactions, in the year 1832, was a con- 
ditional sale in the nature of a mortgage which \Yas made absolute in the year 
184 j 0. The a transaction which took place in the year 1833, and was of 

this description : This gentleman, Avietie Ter Stephanoos, appears to have fallen 
into difficulties, and to have been sued by a number of creditors, and judgments 
having been obtained against him, a portion of his property was put up for sale in 
the year 1833, and purchased by an individual named Hurchimder, w^ho is repre- 
sented to have been an agent of the family of Avietie, and the conveyance and 
purchase under that execution was represented by Hurchunder to have been made 
on behalf of the appellant, and in 1 837 the property was conveyed to her by him. 

INow, before the death of Avietie, several other suits had been instituted 
against him ; one by a person of the name of Petrose, and two by another creditor 
of the name of Beglar. 

On the 17th of April 1835, Beglar instituted two suits : one claiming a ba- 
lance of account, and the other claiming a sum of money for rent alleged to be due. '• 
It appears that Avietie lived but a few months, or perhaps a few weeks only, after 
the institution of the suit, and be died in the year 1835, before he had put in any 
defence to these suits. Upon his death, a summons was taken out calling on his 
heir or representative to appear and defend ; and after some delay, Gabriel Avietie 
Ter Stephanoos, his son (though, as it appears, an illegitimate son only), appeared, 
and took up the defence to these suits. He appeared as the son and heir of his 
father Avietie. The suit appears to have been revived against him without any 
very particular enquiry as to the nature of the interest he had, but he was treated 
as the representative of his father in that suit. Decrees were obtained in one of 
these suits by Beglar, against Gabriel, and the suits being suits originally institu- 
ted against the father for debts due from the father, of course the decree ought 
to have been a decree against the son in liis representative character — a decree, 
in short, against the assets of the father. Probably that may have been the 
intention of the decree, but the language of it is, accoi'ding to our notion, a little 
■unusual. 

The first decree was made on the 31st of August 1836, and the other, I think, 
in December in the -same year. The terms of that, or of the decree in the second 
suit (which appears to be much the same as the other), are at page 81 : — 

The sum which the plaintiff is entitled therefore to recover from the defend- 
ant (who is the heir) is 381 rupees 8 annas 1 cowry, for interest ; and principal, 
2,591 rupees half anna ; making a total of principal and interest to 2,972 rupees 
8 annas 13 gun das 1 cowry ; because, after tlie death of Gabriel Avietie Ter Ste- 
phanoos, that Khwaja Gabriel Avietie Ter Stephanoos, defendant, is his son and 
heir is evident from the anvswer, and the proceeding upon the record. Payment 
must, therefore, be made by the defendant/' 

This is the form in which the decree was pronounced in both ca.ses. It certainly 
is one which seems in its terms to imply a personal liability on the imrt of the son, 
but, at all events it was a decree -against the son in his ref>resentative character ; 
and had the proceedings been taken by Beglar as what is called in India the 
decree-holdei', no doubt the assets of the father might have been made responsible 
for that debt. 

■ Having obtained this judgment, Beglar proceeded to attach the property which 
was in the hands of the appellant, as being the property of the deceased his debtor, 
and liable therefore to the payment of this demand. But, in the meantime, various 
proceedings had taken place, partly in suits instituted by other creditors, and partly 

suits in which Beglar himself was a party ; in which the Court had so dealt with 
that they had held that, j>rimd facie at all events, the whole of it 
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was the property of the appellant, and could be recovered back from her only by 
suits instituted against her. 

When, therefoi'e, Beglar attempted to attach this property as belonging to his 
debtor Avietie, the J udge before whom the case came held that he was concluded 
by what had taken ;^ace in the former proceedings, and that, although his own 
opinion was that these transactions were fraudulent, he could not, after what 
had been determined on former occasions, give effect to that opinion. 

From that decision there was an appeal fo the Sudder Dewanny Court ; and > 
that Court confirmed the opinion of the Sudder Ameen, and expressly referred 
Beglar to a more regular proceeding to give effect to his claim. 

Now, if he had thought fit to pursue that course, the real question between 
these parties would have properly come on for trial. 

That instruments to the effect stated had been executed, appears to their Lord- 
ships to admit of no reasonable doubt ; but considering the nature of the relation 
subsisting between these two parties, Avietie and his mistress ; considering the 
situation in which this lady appears originally to have been placed— that of a slave 
girl ; considering the pecuniary difficulties, at all events, which seem at different 
times to have pressed upon Avietie, undoubtedly the nature of these transactions, as 
real transactions of bargain and sale, purchases for considerations actually paid, were 
open to great doubt ; and those doubts would have been solved, and the whole facts 
of these transactions would have been investigated, had Beglar thought fit to pro- 
secute a suit for that purpose as a creditor of Avietie. And if he had prosecuted 
a suit in that character, what would have been the effect? Would it have been 
that he would have recovered4he whole of this property against this lady ? Suppos- 
ing he had substantiated his case, the effect would have been this — that as against 
his debt, as against his claim, these transactions could not have been maintained ; 
but the moment his debt was satisfied, the moment the amount of these two judg- 
ments had been satisfied, the remainder of the property would have remained in 
the hands of the appellant, subject only to similar claims by persons who could 
make out a similar case against it as creditors of Avietie. 

For some reason which it is extremely difficult to understand, to which it is 
hardly possible to attribute any fair motive, the course winch this gentleman thinks 
fit to take is this : He has established a demand which clearly was a demand 
against Avietie the father ; but the judgments are worded in terms which seem to 
constitute a jiersonal liability on behalf of Gabriel, and therefore in the year 1842, 

, I think, he brings an action in the Supreme Court against Gabriel, for the pur- 
pose of making him personally responsible to the judgments which had been ob- 
tained in the Sudder Court, and whicli clearly ought only to have bound the assets 
of the father, or to have bound the son to the extent to which he had either 
possessed or neglected to iDossess the property of the debtor. 

That action was tried on the 11th of February 1842, and the only notice we 
have of what took place on that occasion is in a short note at page 137 of the 
Appendix, by wbich it appears that a simple verdict was taken against the defend- 
ant, without reference to his being executor. Upon that verdict the interest and 
principal are taxed, and the whole amount is found to be 10,159 rupees. Upon 
that, judgment was entered up. But here again we have no evidence of what the 
contents of that judgment were. * 

Under an execution issued upon the judgment, it appears that property alleged 
to belong to Gabriel, including the property which had been conveyed by the father to 
the appellant, were put up to sale in several lots. One of these lots consisted of 
the right, title, and interest of Gabriel Avietie Ter Stephanoos in a portion of a 
talook near Dacca and Mackeetar Yardoon became the purchaser for the sum, I 
think, of 20 rupees. 

He became the purchaser also of other lots ; whether the price was equally 
nominal I do not know ; but I think it somewhere appears that about 1,500 rupees 
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were paid for the whole of thojse estates. By a Bill of Sale, executed by the 
Sheriff on the 26tri of June 184?S, it is recited that a writ of fieri facias was issued 
out of the Supreme Court of Judicature at Fort William^ dated the 4th of April 1842, 
whereby the Sheriff was commanded to levy upon the houses, lands, debts, and other 
effects, real and personal, of Gabriel Avietie Ter Stepbanoos ih the said writ named, 
to a certain amount therein mentioned, and to have that money before the Justices 
of the Supreme Court of Judicature 'on the said 15th day of June, to render to 
, Beglar, in the said writ also named. 

It then recites that the Sheriff, b}^ virtue of the said writ o{ fieri facias ^ did 
seize the right, title, and interest of the said Gabriel Ter Stepbanoos, of, in, and 
to (amongst other property) all that four annas, six gundahs, and two crantees, 
share of a talook situate, lying, and being at Roope Gunge, in the district of Dacca 
that, under a writ of venditAone exponas, this property was put up to sale, and 
that Mackeetar Vardoon was the highest bidder for the same at the sum of 20 
rupees ; and then the Sheriff doth as much as to him lies, and he can or may, 
both at law and in equity, bargain, sell, assign, and transfer to the said Mackeetar 
Vardoon the rights, title,- and interest of tiie said Gabriel Ter Stepbanoos in this 
estate.” Similar deeds were executed as to the rest of the property. 

On the 12th of December 1843, (that is, about six months after the date of 
this conveyance) the present suit was instituted in the name of Vardoon, as pur- 
chaser of the interest of Gabriel Ter Stepbanoos in these estates, and Gabriel Ter 
Stepbanoos and the present appellant, who was in possession of the property, and 
had been in possession of it for a period of fifteen years, and Beglar, were made 
defendants. That case came on to be heard before the Sudder Ameen on the 28th 
of November 1844. He was of opinion that all these transactions which had taken 
place between Avietie and the appellant were fraudulent, as made with the inten- 
tion of defeating the creditors of Avietie, and he pronounced a decree in favor of 
the plaintiff in that suit. The case was carried by appeal before the Sudder 
Dewanny Court ; and that Court, by a majority of two Judges against one, confirm- 
ed the judgment, and against that judgment the present appeal is brought. There 
can be little doubt that Beglar was the real purchaser of these estates in the name 
of Vardoon, and Vardoon having died pending the proceedings, Beglar on his death 
became his representative, and revived the suit in that character as plaintiff. 

Now, it is not very clear, upon the terms of this decree, what it was that the 
Court intended to give to the plaintiff by the effect of its order. The terms of it 
are : It is, therefore, ordered that the plaintiff’s claim be decreed in this case, and 
that the plaintiff take pos^session of 4 annas of the share of this talook, and all the 
other property set forth in the plaint, together with the wasilat (which I suppose 
is the rent) from May 1844, the day of the purchase, to the date of tiie 
possession.” 

Now, the first objection which is made to the decree which lias been thus pro- 
nounced, is thus : It is said the property which is sought to be recovered in this 
suit was originally the property of Avietie ; you must, therefore, show first that 
Avietie on his death, by some means or other, passed this property to Gabriel, 
either as his heir, or by devise, or in some other form, and you do not show any 
mode by which any interest whatever in this property, which belonged to Avietie 
at the time of his death, could become vested in Jjrabriel. But it is said further. 
If you do show that the property become vested in Gabriel, the next point which 
you have to make out is this — you must show that the property of Gabriel has 
become vested in the present plaintiff, Beglar ; and you cannot show that, because 
the interest of Gabriel, if he had any interest, was such as was not capable of being 
seized or sold under a writ of execution from the Supreme Court.” And they say 
further, ^‘Supposing these difficulties to be out of the way, Gabriel can claim, 
rmder the father, only as a mere volunteer-; you can claim only in the same right, 
Ijaing in the same position in which Gabriel himself claimed, if these deeds were 
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good agjxinst Gabriel they are^ good against you. If he could not impeach these 
transactions, neither can you.” ^ 

, • Now, upon the first point, that is to say the transmission of interest from 
Avietie to Gabriel, the case seems to stand thus : It is admitted that Gabriel, 
although the son, was the illegitimate son of Avietie, and was not the heir of his 
father, and in that character, therefore, could not take this property. But then it is 
said there was a Will, which was made by Avietie, in February 1835, a few months 
before his death, under which Gabriel become the general legatee and devisee of 
the whole of the testator’s property, subject to the charges which were created by 
that Will. It is said on the part of the appellant that that Will was not properly 
in evidence : for that, although a Will -was produced (or rather an official copy of 
a Will was produced) there was no examination of witnesses, and though that Will 
had been proved, as to the personal estate, by Gabriel, that would be no evidence 
against the appellant ; at all events, it would not affect the real estate. 

If it were necessary to decide that question, their Lordships would be inclined to 
hold that the Will was sufficiently in evidence for the purposes of this suit. The 
Regulation provides that where documents are produced, and they are not disputed, 
they shall be received without, proof. 

As to the pleadings on that subject, the case, I think, was this : The appellant, 
when called on to answer as to the factum of this Will said : What does it signify 
if there is such a Will ? If such a Will be produced, it cannot have any effect 
against my interest.” An official copy of the Will was produced at the hearing, 
and there does not appear to have been any objection taken to the reception of that 
instrument, or any demand made on the part of the appellant that the instrument 
should be regularly proved by witnesses. If, therefore, it were necessary to deter- 
mine that point, their Lordships would be of opinion that the Will was, for the 
purposes of the suit, as against the appellant, sufficiently established. 

Then, it is necessary to look to what the nature of that Will is, in order to see 
whether it is of such a character as that it would pass to Gabriel the legal estate in^ 
this property, in a form in which it could be the subject .of seizure under a writ of 
execution from the Supreme Goimt, as the law at that time stood. 

The Will in substance is this : — The testator declares that his son Gabriel shall 
be his heir and executor for the jiurpose of executing the intentions of his Will ; and 
thei'eby, no doubt, he became a trustee for the purpose of executing the different 
dispositions contained in that instrument. Those dispositions were to this effect : — 
There was first a charge byway of annuity of 1,200 rupees in favor of the present 
appellant, all the debts were to be paid, there were very large legacies to be dis- 
cWged, and after all these charges, debts, legacies, and annuities had been satisfied 
or provided for, as to the remainder of the estate Gabriel was to be tenant for life 
with remainder to his sons. He, therefore, was entitled to no thing for his own benefit, 
but a life-interest in the residue of the real and personal property of the testator after 
all the charges upon it had been satisfied and provided for, after a full administration 
had taken place of the assets for the purpose of discharging these several dispositions. 

Now, was that an interest which could be sold under an execution issued in the 
Supreme Court against the property of the testator ‘1 We have the concurrent 
opinion of the two very highest authorities in this country on the subject, Sir 
Edward Ryan and Sir Lawrence Peel, who are most clearly of opinion that no 
such interest could pass under such an execution, and that therefore the convey- 
ance under it was absolutely null and void. Indeed, the grossest injustice would 
be done if the transaction, as it has taken place here, could stand. For what is the 
■"effect of it ? The effect of it is merely this— that there being some uncertain rights 
in some uncertain property in the province or city of Dacca, at a distance from Cal- 
cutta, it being uncertain whether the property is worth 1,00,000 rupees, or whether 
the interest of the debtor is worth anything, that property is put up for sale (that is 
the right and interest of the debtor in that property is put up for sale) in 
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Calcutta, and I think it appears here to have been, bought for mere nominal sums, 
it being utterly impossible that there could be any satisfactory means of determining 
the value or procuring a fair price by the competition of purchasers acquainted 
with the value, or capable even of ascertaining the value of the property. 
But beyond that, the efect of it is this — that for these nominal considerations the 
purchaser is to obtain the whole of this property; although supposing all these 
deeds to be void, against creditors of Avietie, the very utmost that ever could have 
been demanded against this lady out of this property by this suit would have been 
.the amount of the debt originally due from Avietie, and properly recoverable against 
his assets. 

Now, the fact that the Bill of Sale was void and passed nothing to the pur- 
chaser would alone be sufficient to dispose of this case ; but as it was not the 
ground on which the Court below proceeded, it will be more satisfactory to advert 
to the other grounds. The other grounds are these : although these instruments 
are open to suspicion, they are open to suspicion at whose instance ? They are open 
to suspicion as between the creditors of Avietie and the appellant. They are open 
to no suspicion at all as agaiust the creditors of Gabriel. Gabriel is a mere volun- 
teer. Gabriel’s creditors might well dispute any fraudulent assignment which 
Gabriel had made ; but how can Gabriel’s creditors, or a purchaser from Gabriel, 
dispute the validity of transactions which Gabriel, before the institution of tliis 
suit, and long before the institution of the suit in which the present claim was 
established (that is, before the institution of any suit in the Supreme Court), had 
recognized and abundantl}^ coufirmed ? And, therefore, even if these di&jrent 
objections to which we have adverted, in respect of the form of the suit, and the 
nature of the proceedings, were removed, the character of the plaintiff — the cha- 
racter in wdiich he sues of a personal creditor asserting a personal liability against 
Gabriel — would effectually exclude those considerations upon which, and upon 
which alone, the transactions which are now disputed could be subject to question. 

Their Lordships, therefore, are very clearly of opinion that the judgment which 
nas been pronounced must be reversed. 

It appears to their Lordships that this has been not only a most irregular 
proceeding, but that it is impossible to attribute it to any fair motive ; we heard 
none, at least, assigned at the Bar for the course which had been taken. A most 
unfair advantage would have been gained if these decrees could have been main- 
tained 

Their Lordships, therefore, are of opinion that the appellant is entitled not 
only to have the decree reversed, but to have the costs re-paid to her, which, under 
the decrees of the Courts below, she has paid ; to have her costs of those proceed- 
dings, and, also, to have her co.sts of the present appeal. If there be any means 
by which this gentleman, Beg'hrr, can now revert to his original position as a credi- 
tor of Avietie, and in that character disimte these different gifts or sales, of course 
it. will be competent to him to do so. If not, by attempting to obtain an unfair 
advantage in au irregular manner, he will have lostdhe opportunity of which at one 
time he, no doubt, might have availed himself. 
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The 17th July 1856. 

Present : 

The Judge of the High Court of Admiralty, the Chancellor of the Duchy of Corn- 
wall; Sir E. Ryan, and Sir L. Peel. 

Jurisdiction (Supreme Court of Bombay, Ecclesiastical side)— Conjugal Bights 

(Eestitution of)— Parsees. 

On Appeal from the Supreme Court of Bombay, 

Ardaseer Cursetjee, 
versus 
Perozeboye. 

The Supreme Court of Bombay on its Ecclesiastical side declared incompetent to entertain a suit for the 
restitution of conjugal rights at the instance of a Parsee wife against her husband. 

The present question arises upon an appeal from the Ecclesiastical side of the 
Supreme Court of Bombay, which Court had overruled a protest against its juris- 
diction ; and their Lordships will have to determine whether, under all the circum- 
stances, the Judgiiient ought to be maintained; or the appeal allowed. 

The suit in the Court below is a suit for the restitution of conjugal rights, and 
such is clearlj" its character, though some of the averments in the suit, and a part 
of the prayer made, .are different from what would be made or admitted in the 
Ecclesiastical Courts in this country. 

The parties are Parsees, natives of the Island of Bombay, and there resident. 
Their religion is tliat of Zoroaster, The wife brought the suit. The husband, in a 
protest, after the libel was given in, denied the jurisdiction of the Court, and con- 
tended that it was incompetent to take cognizfince of such a suit. The Chief 
Justice was of opinion that the protest ought to be overruled, thereby, in effect 
deciding that the Court might proceed to administer justice in such a suit between 
the parties. The Puisne Judge dissented. According to the Charter of the 
Supreme Court, judgment was given in accordance with the opinion of the Chief 
J ustice. 

The language of the Clause of the Charter granting Ecclesiastical jurisdiction 
is as follows : — 

mid it is our farther will and pleasure, and We do hereby, for Us, Our heirs 
and successors, grant, establish, and appoint that the Supreme (5oart of Judicature 
at Bombay shall be a Court of Ecclesiastical jurisdiction, and shall have full power 
and authority to administer and execute within and throughout the Town and 
Island of Bombay, and the Factories subordinate thereto, and all the territories 
whick now are, or hereafter may be, subject to, or dependent upon the said Govern- 
ment, and towards and upon all persons so described and distinguished by the 
appellation of British subjects as aforesaid there residing, the Ecclesiastical Law as 
the same is now used and exercised in the diocese of London in Great Britain so 
far as the circumstances and occasion of the said Town, Island, Territories, and 
people shall admit or require ; and to that purpose We give and grant to the said 
Supreme Court at Bombay full power and authority to take cognizance of, and 
proceed in all causes, suits, and business belonging and appertaining to the Ecclesi- 
astical Court before the said Supreme Court of Judicature at Bombay, in whatso- 
ever manner to be moved, as well as at the instance or promotion of parties as of 
office, mere or mixed, against any of the said subjects residing in the said Town, 
Island, Territories, or Districts, and which by the law and custom of the said diocese 
of London are of Ecclesiastical cognizance, and the said causes, suits, and business 
with their incidents, emergents, and dependents, and whatsoever is thereto annexed 
and therewith connected, to hear, despatch, discuss, determine, and also to grant 
probates under the seal, &c., of the last Wills and Testaments of all or any of the 
said subjects of Us, Our heirs and successors, dying and leaving personal effects 

1 K 
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vntbin tlie said Town, Inlands, Territories, or Districts, respectively, and of all persons 
who shall die or h^ve effects within the places aforesaid/’ 

Such being the jurisdiction conferred by the above Clause upon the Supreme 
Court, we must next consider the objection which has been raised to the exercise of 
that jurisdiction in this case. The especial reason assigned against the Court taking 
cognizance of this case, as set forth in the protest, is that the parties are Parsees, 
professing the religion of Zoroaster, born in the Island of Bombay, natives of India, 
and are not persons who, prior to the date of tiie Letters-Patent establishing the 
Supreme Court, have been described in the Royal Cliarter of Justice, by the appel- 
ation of British subjects, — that the Court is incompetent to take cognizance or to 
proceed in this suit, or administer to the parties the Ecclesiastical Law as used and 
exercised in the diocese of London. 

It is quite true, as was argued at the Bar, that the reason assigned for the in- 
competency of the Court to exercise jurisdiction is, that tlie parties to the suit are 
not British subjects within the meaning of t\^e Charter, and that the general aver- 
ment of incompetency hnd reference to that reason ; but we think that in a case of 
this description, where the question substantially is, whether the Court has juris- 
diction to entertain tlie suit, or, to state the case more accurately, wliether from the 
peculiar nature of the subject-matter this case is not excepted from the general 
Ecclesiastical jurisdiction conferred by the Charter, it is our duly to look at the whole 
record and give judgment accordingly. If it be aiDparent on the face of the record 
that the suit is not maintainable, we think that there is enough in the protest to 
require us to express our opinion, though that protest may not have been intended 
to direct our attention to more than one particular objection. 

Proceeding upon this principle we will assume for the moment that the parties 
to this suit are properly described and distinguished by the appellation of British 
subjects, and address ourselves to the question what, with reference to the facts of 
tlie case, is the proper meaning of the w’ords, the ^‘Ecclesiastical Law, as the same 
is now used and exercised in the diocese of London, so far as the circumstances and 
occasion of the said Town, Island, Territories, and people, shall admit or require.” 
'Phis enquiry, then, is, whether the circumstances and occasion will admit or require 
the application of English Ecclesiastical Law in this instance. 

We must remember that the English Ecclesiastical Law is founded exclusively 
on the assumption that all the parties litigant are Christians ; indeed originally, 
more strictly speaking, Christians professing the doctrine of the Church, and that 
till of late days, the ouly mode of enforcing the decrees of Courts Christian was 
by process of excommunication, the imprisonment which follow^ed taking place under 
the authority of the Civil Courts. Excommunication in ordinary cases is now super- 
seded ; instead of that proceeding, the Ecclesiastical Courts pronounce the party to 
be in contempt, and signify the same to the Court of Chancery, which issues the 
authority to imprison. 

It is true, however, that a considerable part of the j urisdiction of the Eccle- 
siastical Court is in its nature, though not in its origin, purely Civil, and has 
no proper connexion whatever with any religious matters. We advert to the grant 
of probate and administration. 

Our proper enquiry is whether, with reference to the limitation in the Charter, 
as far as the circumstances and occasion of the said people shall admit or require,” 
it is consistent with that limitation for the Ecclesiastical side of the Supreme Court 
to entertain a suit for the restitution of conjugal rights at the instance of a Parsee 
wife against her husband ? 

We must consider the nature of such a suit, the steps which must or may be 
taken in it, and the consequences which may arise from any decree which may be 
pronounced in it. 

- ^ In such a suit the first step may be to try the validity of a Parsee marriage, 

thought his juight be a task of no small difiiculty, yet, perhaps, it might'be 
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practicable to determine such a question by Parsee Law, if it be competent to a 
Court Ciiristian to take cognizance of the Parsee Law for such purposes. We are 
aware that, under particular circumstances, the. Ecclesiastical Courts in England 
have exercised jurisdiction with respect to Jewish marriages, ascertaining their valid- 
ity by Jewish Laws ; but the very great difficulties attending such investigation, 
and the almost absurd consequences to which they lead, would not induce us to 
follow those precedents further than strict necessity requires. 

Assuming, however, the validity of the marria,ge to have been tried and estab- 
lished, the next step in a suit for the restitution of conjugal rights in the Eccle- 
siastical Court, if there be no defence, is to order the husband (assuming him to be 
the party proceeded against) to take his wife home and treat her with conjugal 
affection ; and if he refuse, to pronounce him in contempt, the consequence of which 
is imprisonment. 

The husband may defend himself by alleging and proving his wife’s infidelity 
or cruelty. 

Tiie Ecclesiastical Court has no power to decree alimony, except lyendenti lite, 
or after a decree for separation by reason of cruelty or adultery. It is wholly 
contrary to the first principles on which tlie Ecclesiastical Courts proceed, to allow 
alimony under any other circumstances : for the Ecclesiastical Court cannot con- 
template any separation of husband and wife, except where cohabitation is prevent- 
ed by adultery, or rendered impracticable by cruelt}^ Under all otiaer circum- 
stances, a separation is, by Ecclesiastical Law, unla\vful. It follows, therefore, if the 
wife succeed in a suit for the restitution of conjugal rights, the sole remedy is to 
compel the husband to take her home. 

It appears in this case that the husband has gone through the form of marriage 
with another woman, with whom he is cohabiting. He, therefore, either has 
another wife, lawful by Parsee Law, or he is living in adultery. 

Is it possible that, in either of these two cases, the husband can, by the 
Ecclesiastical Law, as it prevails in the Diocese of London, be directed to take liis 
wife home? In England, the wife, on account of such an intercourse, would be en- 
titled to a separation from bed and board, and alimony ; but a prayer for restitution 
is, under such circumstances, wlioily unheard of. A Court Ciiristian cannot enforce a 
renewal of cohabitation wfith an adulterer or adulteress ; such a proceeding would 
be utterly repugnant to its character, its practice, and its piinciples. Such a decree 
would not be tlio administration of Ecclesiastical Law, but the violation of it. 

What might be the remedy by Parsee Law, we think it wholly unnecessary to 
enquire, because, from the religion the Parsees profess, it cannot be the remedy the 
Court Chiisfiiin would afford ; nor would such relief be administered by Ecclesiasti- 
cal Law, 

There are, however, other difficulties. The Civil Courts in India can bend 
tlieir administration of justice to the laws of the various suitors who seek their qid. 
They can administer Maliommedan Law to Mahomraedaiis, Hindoo Law to Hin- 
.doos ; but the Ecclesiastical Law has no such flexibility. Change it in its essential 
character, and it ceases to be Ecclesiastical Law altogether. 

For the reasons we have stated, we think that a suit for the restitution of 
conjugal rights — strictly an Ecclesiastical proceeding — could not consrsteiitly with 
the principles and rules of Ecclesiastical Law, be applied to parties who profess the 
Parsee religion : but we siiould much regret if there were no Court and no law 
whereby a remedy could be administered to the evils which must be incidental to 
married life amongst them. We do not pretend to know what may bo the duties and 
obligations attending upon the matrimonial union between Parsees, nor what reme- 
dies may exist for the violation of them ; but we conceive that there must be some 
laws, or some customs having the effect of laws, which apply to the married state 
of persons of this description. It may be that such laws and customs do not 
afford what we should deem, as between Christians, an adequate relief; but it 
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must be recollected that the parties themselves could Lave contracted for the dis« 
charge of no oth^?r duties and obligations than such as, for time out of mind, were 
incident to their own caste ; nor could they reasonably have expected more exten- 
sive remedies, if aggrieved, than were customarily afforded by their own usages. 
Such remedies, we conceive, that the Supreme Court on the Civil side might admi- 
sister, or at least remedies as nearly approaching to them as circumstances would 
allow. In suits commenced on the Civil side, the peculiar difficulties which belong 
to the exercise of Ecclesiastical jurisdiction in some matrimonial cases would not 
arise. Proceedings might be conducted on the Civil side, with such adaptation to 
the circumstances of the case as justice might require, though, on the Ecclesiastical 
bide, such modification would be wholly irreconcileable with Ecclesiastical Law. 

We have been led to make these observations, not merely by general consider- 
ations, but more particularly by the case of Mihirvanjee Nuoshirwanjee, appellant, 
versus Aman Baee, his wife, respondent, reported Borradaile, p. 208. 

That case sho^vs that the Sudder Adawlut of Bombay will take cognisance of 
matrimonial suits between Parsees, and will afford them such relief as a due regard 
to their own laws and customs will allow ; it also proves, as indeed must be expect- 
ed, that those laws and customs are wholly at variance with the principles which 
govern the matrimonial law of the diocese of London, and incompatible with the 
Ecclesiastical Law, as in such cases is administered. One instance will suffice. It 
appears that under many circumstances the husband is permitted to take a second 
wife, the first being alive. 

We have not neglected to observe that, in two or three cases, the Ecclesiasti- 
cal side of the Supreme Court has not refused to entertain suits of this description ; 
])ut we have no reason to think that the difficulties which occur to us were brought 
prominently before that Court, or that, after duly considering them, the Judges 
came to the conclusion that they were unimportant. There is no such course of 
decision as should make us hesitate in giving effect to our own opinion. 

We think that the protest should be sustained, and the judgment reversed on 
the grounds we have stated, and we do not deem it necessary to enter upon a dis- 
cussion which chiefly occupied the time of the Court below, whether the parties to 
this suit were or were not persons who, prior to the date of the Letters-Patent 
establishing the Court, were described and distinguished in the Royal Charters of 
justice by the appellation of British subjects. . Whatever may in such respect be 
their description, our opinion is that this suit cannot be entertained. 

The Lords of the Committee will, therefore, humbly report to Her Majesty as 
their opinion, that the order of the Supreme Court of Judicature at Bombay of oth 
July l8o4, whereby the protest of the appellant was overruled, ought to be reversed, 
each party paying his and her own costs of this appeal. 


The 1st December 1850. 

Present : 

Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, Sir J. Patteson, and 

Sir L. Peel. 

Order of Single Judge of Bombay Sudder Court as to admissibility of a special 
Appeal— .Appeal to Privy Council— Evidenee-Pamily usage. 

On Appeal from the Sudder Dewanny Adaivlut of Bombay. 

Modee Kaikhoosrow Hormuzjee, 

versus 

Cooverbaee and others. 

By Act III of 1843, the decision of a single Judge of the Sudder Court of Bombay as to the admissi- 
; . hility of a special appeal was final so far as the Sudder Couid was concerned j hut the Act did not extend to 
• the right of appeal to the Privy Council, 
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Clause 1 Section 27 Kegulation IV. 1827 of tlie Bombay Code imposes no obligation on tbe Courts to 
ascertain wbetber there is family rule or usage, where there is no allegation of such fact in the pleadings, or 
where the parties have waived resort to the course prescribed by the Kegulation. * ’ 

^ This appeal arises out of a suit instituted by the appellant in the Court of Surat 
against the respondents, the widow and daughters, and a grand-daughter, of the 
appellant's late brother, Modee Rustomjee Hormuzjee, for the purpose of recover- 
ing tbe late brother's estate. 

By the plaint in this suit the appellant alleged : — 

That my father Modee Hormiizjee Bhimjee departed this life in the year Sumwut 18t7. 
He had three sons : the eldest of whom was Modee Munchei-jee, the second Modee Rustomjeej 
and the third myself, the petitioner Kaikhoosrow. Neither of the other two brothers, but only 
myself, had sons, and according to the custom of our family, and the rules of our Parsee ‘Pun- 
chaet’ of Surat, the brothers of deceased persons, and not their wives and daughters, are entitled 
to their inheritance. My elder brother Modee Muncherjee died six years past, leaving his wife, 
and the certificate of heirship to him has been obtained from the Court by myself and my brother 
Bustomjee, and we two brothers have received his property. 

“ My brother Rustomjee departed this life on the 1 6th August 1849, and, he having no son, 
I am the owner and heir to all the propu/ty of my deceased brother Rustomjee, and all the pro- 
perty has been taken possession of by his widow Cooverbaee, his daughters Uinbaee and Mottee* 
baee, and graud-daughter Kliursetbaee, which they do not" make over to me ; but alleging their 
false claim thereto, by the instigation of some people, they intend ruining the property, with the 
object of injuring my just claim. Having, therefore, purchased a stamp paper of the value of 
2,000 rupees, I prefer my plaint for rupees (6, 18*, 699) six lakhs eighteen thousand six hundred 
' and ninety-nine, to obtain possession according to the following particulars of the property, ready- 
uioney, jewels, &c., deeds and other documents, and ‘ Dufturs,^ and I request that Cooverbaee, 
widow of Modee Rustomjee, Dinbaee and Motteebaee, daughters of Rustomjee, and Khurset baee 
Buchoobaee, grand-daughter of Rustomjee, may be summoned to appear before your Honor from 
the * Lower Pale,’ and after instituting an investigation by means of witnesses and pleadings, 
the property, ready money, deeds and other documents, and ‘ Dufturs,’ may be made over to me, 
according to tke following particulars, out of their possession. I will represent further pai*ti- 
eulars in the supplemental petition, answer, <iiEC. Fuiiher, i beg to state, that ray said brother 
has lent money to some people, the documents for which he has caused to be written in the 
names of his widow and daughters ; but that amount belongs to my brother, who was the owner 
thereof, and the said persons therein named have no claim thereto, but I have.” 

Then follow the particulars of demand. 

The respondents by their answer in this suit stated : — 

Modee Kaikhoosrow Hormiizjee has filed a suit against us for the sum of 6,18,699 rupees, on 
account of the inheritance to the deceased Modee Rustomjee, the answer to which we give briefly. 

“ That tbe said plaintifi* has unjustly laid a false claim against us, who are females and the 
rightfftl heiresses, seeking to intimidate us. On considering the following particulars your Honor, 
■will become acquainted therewith. 

Honored Sir, the plaintiff and his brother, the deceased Modee Muncherjee and the de** 
ceased Modee Rustoraje all three brothers, in tbe year Sumwut 1880 (a. d. 1823), divided the 
Tittle property of their father between them, and, having executed releases to each other 
respectively, they separated, and they took their meals separate, and traded separately. Therefore, 
according to the custom of the world, and the rules of our caste, we, the wife and daughters of 
the deceased Rustomjee, are his heiresses ; and, in like manner, amongst us, the wives anfd 
daughters of deceased persons who have separated from their brothers have inherited their 
property. 

“Further, the deceased, Modee Rustomjee above mentioned, made his Will, in Sumwut 
1902 (a. d, 1845), appointing us his heiresses and adminstratrix ; by which also, according to 
the Regulations, our religion, and usage, the suit laid by the plaintiff is cleai’ly false. Besides 
which, the ‘Modeejee#of our community, the plaintiff, and others, gave a written answer, dated 
the 5th November 1842, to a question put by the Judge respecting Parsees, wiierein it is distinct- 
ly written that, if the deceased has not left a Will, and there exists any paternal property, his 
brother is entitled to inherit the same. 

“ Honored Sir, by the admission of the plaintiff it is publicly known amongst us, that a 
person may, by Will, bequeath his paternal property to whomsoverhe pleases ; and, in this case, 
the deceased, Modee Rustomjee, after the division of his paternal property, acquired property by 
his own labor, and also made a Will in favor of us, his wife and daughters ; therefore, according, 
to the contents of the answer given by this plaintiff, and the other members of our community, 
with their signatures thereto, his claim is clearly false. 

•‘Further, many suits have been heard in the Adawluts relative to us Parsees, wherein, 
although a brother and nephews are living, the Court has decided that the persons in whose 
names the Wills of the deceased are made, are his heii's ; and those heirs of the deceased by. 
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Will have received the inheritance ; and the objections and claim made by the brothers and 
nephews of the deceftsed have been rejected. Although this was known, the plainriff has 
unjustly laid this false claim, in order to injure usy and cause us improper loss, which will be 
observed on investigation. 

‘‘ Further, the plaintiff writes in his petition that his brother, the deceased Modee Mun- * 
cherjee, died, and he has become his heir. In answer to which we beg to state that Modee 
Muiicherjee above mentioned had no issue, and his wife is insane, therefore she is the same as if 
she did not exist in the world ; and also the deceased, Muncherjee, made no Will, consequeutly 
this statement has no connection with our case. The plaintiff has written wrongfully this false 
proof. 

Further, after the release was passed as above stated, and after the said deceased Rus- 
tomjee, made his Will, the plaintiff, Kaikhoosrow, above mentionevl, executed another wiitteu 
release to the deceased Modee Rustomjee, in the year Suinvviit 1903 fA. D. 1846), wherein it is 
distinctly written by the plaintiff; ‘ I have no claims on account of any inheritance, or in any 
other manner against you, your heirs, administrators, <&c. ; neither have you any claims against 
me, my heirs, administrators, &c. ; and should either of us prefer any claim whatever against 
each other, or against our heirs, administrators, &c., the same shall be null and void.’ Oherisher 
of the Poor, by the said release atso the plaintiff has no riglit to lay claim in any way against 
us who are deceased’s legal heiresses and administratrix. Nevertheless he has preferred this 
unjust claim. 

“ Further, the list of outstanding debts and property, &c., written hy the plaintiff in his 
petition is mostly false, and, in his claim to the inheritance of the deceased, Modee Rn-toinjee, 
he* has also unjustly included what is due personally to me, Cooverbaee. lAit, as above shown, 
the plaintiffs claim is entirely false and unjust, and it is not necessary to trouble your Honor 
with mentioning in full all the details in this matter. 

“Therefore, we pray that, after taking all the particulars above mentioned into mature 
consideration, and examination of all the proofs herein meutioned, tne plaintiff may be prevent- 
ed from laying this false claim, and we will afterwards lay our suit on account of the loss which 
we have, and shall hereafter sustain in consequence of his false claira_aud objections, and ob- 
tain I’edress. And we will state farther particulars at the time of the investigation, and in our 
rejoinder.” 

The cause was first heard before the Siidder Ameenof Surat, who, after having 
examined the case evidently with great care and attention, dismissed the plaint with 
costs. From this decision, the appellant appealed to the Ziilah Court of Surat, by 
which Court the decision of the Siidder Ameen was affirmed. The appellant then 
presented a petition to the Court of Sadder Dewanny Adawlut of Bombay, praying 
for the admission, under Act III of*18d3 of the Bombay Presidency, of a special 
appeal from the decisions of the ‘Sadder Ameen and of the Ziliah Court, which 
petition having been heard defore a single Judge of the Sadder Court, according to 
^the provisions of the Act, was rejected by him. The decision of the single iudge 
was afterwards brought under the consideration of the other J udges of the Sudder 
Court by a petition of review presented by the appellant, and which was also 
dismissed. 

The appeal before us complains of these four several decisions. In disposing 
of this appeal it may be convenient first to consider whether the order of a single 
Judge, dismissing the petition for the special appeal, has been properly made the 
subject of appeal 

The Act of 184^3, which had been referred to, and which has been followed by 
an Act of 1853, to which reference was also made, contains the following enactments : 

“ I, It is hereby enacted that, from and after the 1st day of May next, a special appeal 
shall lie to the Courts of Sudder Dewanny Adawlut at Calcutta and Allahabad respectively, to 
the Court of Sudder Adawlut at Madras, and to the Court of Sudder Dewarniv Adawlut at 
Bombay, from all decisions passed on regular appeals in the Civil Courts subordinate to them 
respectively, which shall appear to be inconsistent with some law or usage, having the force of 
law, or some practice of the Courts, or ^hall involve some question of law, usage, oi* practice 
upon which there may be reasonable doubts. 

“ IV. And it is "hereby enacted, that every application for a special appeal, duly presented 
to the proper Court as afore.-=iaid, shall be heard by a single Judge of the Court, iu the presence, 
of- the special appellant, or his vakeel or agent ; and it shall be competent to the Judge, at his 
^discretion, to call for and peruse any document forming a part of the record of the cause, and 
the opposite party to answer the application. 

And it is hereby enacted that, if it shall appear to the Judge that a special appeal is 
tinder this Act, he shall pass an order uccordingly. and shall at the same tmve reduce 
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the paints to be determined to writing in English, in the form of a certificate, which shall be 
translated into the vernacular language in use in the Court, and the &i)^.GVd\ appeal shall then 
be brought on the file of the Court, to be heard and determined in due course : Provided, that 
it shall not be necessary to call for or refei- to any part of the proceedings, and the reading of which 
' is not required for deciding the point or points of law stated in the certificate, 

VI- And it is hereby enacted that, if it shall appear to the Judge that a special appeal is 
not admissible under this Act he shall reject the petition, and his oraer, so rejecting a petition 
for a special appeal, shall be fi.nal. 

VII And it is hereby enacted that, in eveiy case of specjal appeal admitted as aforesaid, 
the Court of Sudder Uewanny Adawlut shall determine the point or points certifi.ed as abo?e 
enacted, and no other point or part of the case whatever.” 

By this Act of lcS43, therefore, the decision of a single Judge, as to the admis- 
sibility of a special appeal, was made final, and, no doubt, the A-ct has rendered it 
final, so far as the Sudder Court is concerned ; but it is a wholly different question 
whether the Act could extend to take away the right of appeal to Her Majesty in 
.Council It is the prerogative of the Council to do justice between all its subjects, 
and the IndiUii Legislature could have no power to limit or affect that prerogative 
without the sanction of the Crown, which does not appear to have been given. 
The finality created by the Act must, as it seems to their Lordships, be limited by 
the jurisdiction of the Legislative power which created it, and their Lordships are, 
therefore, of opinion that the order of the single Judge, rejecting the special 
appeal, has been properly made the subject of appeal That order, however, forms 
only one of the subjects of this appeal Tlie appeal goes far beyond it ; it extends 
to the decisions of the Zillah Court and of the Sudder Arneen, and it is plain that 
this case admits of different considerations, if it be looked at with reference only to 
the decision of the single Judge from those which preserit themselves if jt be 
looked at with reference also to the previous decisions. In the one case, the 
question to be considered would be, whether a sound discretion was exercised by the 
single Judge, and by the other Judges of the Sudder Court, assuming them to 
have been competent to entertain the ‘subject, in rejecting the special appeal. 
In the other case, the question would be whether the successive decisions ought to 
be upheld upon the whole merits of the case. It would be difficult, if not impossi- 
ble, to deal with the question whether a sound discretion was exercised by the 
single Judge in rejecting the special appeal without entering at large into the 
merits of the previous decisions. It would also he an unsatisfactory mode of 
disposing of this case to deal with it simply with reference to this question of 
discretion, as the result of so dealing with it might be to remit the parties to fresh 
litigation. • 

Moreover, the most favorable view of this case for the appellant must be that 
the question should not be regarded as one depending merely upon the exercise of 
discretion, and their Lordships, therefore, have determined to decide tiiis appeal with 
reference not merely to the decisions of the single Judge and of the Sudder Court, 
but with reference to all the.^cisions whicli have been piunounced in the cause. 
The nature of the case sufficiently appears from the pleadings which have been 
already stated. 

It is hardly necessary to add that, if the Will set up by the answer, be a valid 
and effectual Will, the appellant’s case must be wholly at an end. He claims as 
heir, and as heir only, and his title as heir would be displaced by the Will It is 
to the Will, therefore, our attention must he directed. Now, the/actumof the Will 
is not disputed. It is, indeed, proved beyond dispute; but the appellant’s case 
is this : that the testator was a Parsee ; that among tl^e Parsees there is a rule or 
usage that no disposition can be made by Will to the total disherison of the heir, or, 
at all events, that there was such a rule or usage in the testator’s family ; that, 
under the provisions of Regulation IV of 1827, Section 27, Clause 1, it was the duty 
of the Courts to have ascertained this rule or usage by examining persons versed 
in the laws by which Parsees are governed ; but that evidence on the part of the 
appellant which would have established this rule or usage was rejected by the Courts. 
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Three points are involved in this argunient on the part of the appellant : Isl 
That there is snch*a rule or usage as the appelant alleges ; ‘ind. That under the 
Regulation referred to, it was the duty of the Courts to ascertain it ; and ^rd. That 
evidence on the part of the appellant, tending to prove it, was rejected 

As to the first of these points, no such rule or usage, as is now insisted on 
upon the part of the appellant, is in any manner set up by the pleadings in this 
suit ; there is no replication to the answer denying the ^-alidity of the Will upon* 
any such ground. The existence of any such rule or usage is first adverted to in 
the supplemental petition of appeal from the decree of the Sudder Ameen ; and, 
indeed, what is alleged in that petition, as well as in the petition to the Sudder 
Court for the special appeal, is not that the testamentary power of Parsees is 
limited in the manner now insisted on, but that they have no power whatever to 
dispose by Will to the prejudice of the heir, which in effect amounts to their 
having no testamentary power at all, although the existence and constant exercise 
of the power is notorious, and recognised and well established by authority, and was, 
indeed, admitted at the Bar. 

It is in the petition for the special appeal, too, that we first find the sugges- 
tion of the alleged family rule or usage, which it is scarcely necessary to mention, 
as it rests on no other ground than that some members of the family had died 
intestate. It was argued for the appellant that it rested upon the respondents to 
prove the power of the testator to make the Will in question, in order to establish 
their title under tlnrt W^ill ; but it being admitted that the testamentary powder 
existed generally, it w^as clearly upon the appellant to show^that it did not extend 
to this particular case, and to allege and prove the limits of the power. He has 
made no such allegation and adduced no such proof. The appellant, therefore, can- 
not maintain this appeal upon the ground of the existence of the alleged rule or 
usage. 

As to the second point, there does not appear to their Lordships to be any 
foundation for the argument on the part of the appellant. Whatever may be the 
duty of the Judge under the Regulation in question, where any particular rule or 
usage is alleged, as to wdiich any reasonable doubt* may exist, and the parties have 
not waived resort to the course prescribed by the Regulation, and their Lordships 
are far from considering that in such cases the Judges in India may not w^ell be 
advised of their own accord to act upon the Regulation, they certainly would not be 
disposed to discourage such a practice. Their Lordships, at the same time, have no 
hesitation in stating theii opinion to be, that this Regulation imposes no such obliga- 
tion upon the Judges where there is no allegation of any rule or usage as to which 
any reasonable doubt can be entertained, which is the case in this instance as to the 
power of disposing by Will, or where the parties have waived resort to the course 
pointed out by the Regulation, as they have done in this case. The appeal, there- 
fore, cannot be maintained on this ground either. 

There remains, then, only the third question, that of the rejection of evidence ; 
and most certainly if the appellant had succeeded in satisfying their Lordships that 
any evidence hearing, however slightly, upon the question as to the alleged limit of 
the testamentary power, had been rejected by the Courts in India, this case must 
have been sent back for the reception of that evidence. 

Justice requires that all the evidence material to the issue which the parties 
may desire to adduce should be received before the rights of the parties are disposed 
of, and their Lordships fu|ly adhere in that respect to the principle on which the 
case in the 2nd Mr. Moore’s Reports, cited in the argument, proceeded. But the 
appellant in this case has w^holly failed to satisfy their Lordships that any evidence, 

. bearing upon the question of limited testamentary power, which is the only material 
question in the. case, was rejected by the Courts, or was tendered on his part. 

It seems to their Lordships to be clear, from the language of the durkhasts, 

the witnesses originally proposed to be examined on the part of the appellant. 



PRIVY COUNCIL JUUGMENfS. 


m 


proposed to be so examiued as ' to the heirship only. Looking to that 
language, and to the issues in the* cause, and to wliat is stated*ia the petition for 
the special appeal, they cannot adopt the suggestion of Mr. Leith, that thevse wit- 
nesses were intended to be examined, not only as to* the heirship, but as to the title 
of the respondents as heirs under the Will 

If the appellant had had any witnesses to examine as to- the alleged limit of 
the testamentary power, it cannot be doubted that ho would have claimed the right 
to examine them when the witnesses to the Will had been examined, and the 
question of reference to the Modee of the Pimchayetj which, under the Minute of 
the 2()th June 3 850, to which all parties must be taken to have agreed, was to be 
the preliminary to the examination of the witnesses, came before the Sadder 
Ameen ; but so far from then proposing to examine any witnesses, the appellant 
then waived the reference to the Modee. The single Judge, indeed, in the 
judgment appealed from, refers to the rejection of some evidence by the Zillah 
Judge. He says : — 

“The second question is, whether the Judge was justified in refusing to take the further 
evidence tendered in appeal by appellant on the question of custom as to inheritance and the 
validity of the Will. I think he was, for the reasons assigned by him, viz.^ that the record con- 
tained sufficient evidence of the customs of Parsees in the expositions taken from former caseS' 
filed in the Lower Courts, and that those expositions were better evidence, because less 
unbiassed, than there was any hope of obtaining by the examination of witnesses called by the 
parties, 

“ There was a mass of documentary evidence before the Court, showing the right in Parsees 
to devise, and the practice obtaining amongst them of devising their property. 

“ Indeed, the fact is s> notorious that y. is difficult to be understood how such a plea as 
that there is no teshament-ary right in Parsees could have been set up. . 

“ It has not been alleged that they are prohibited from doing so by any restrictive law. 

On the whole, I think, the Judge exercised a very sound discretion in refusing to t^fce 
fur .her evidence, the only result'of which would have been to prolong the litigation*” 

The Judge of the Sadder Adawlat here meant to refer to what was alleged in 
the petition of the appellant before him, in which the appellant sums up his*objec- 
tions as to the rejection of evidence in these terms : 

Tliat, irx our. caste, the brothers of a deceased dying without male issue are entitled to his 
inheritance, although the widow, daughters, and grand-daughters, may be living ; in order to 
prove which I presented durkhasts, Exhibits Nos. 7, 8, 9, and 10, in the origin*al suit, for the evi* 
deuce of respectable persons of our caste to be taken, such as Ardaseer Dhunjeeshaw Khati 
Bahaiioor, Jamasjee Bomanjee Bhownuguree, Nusserwangee Pestonjee Vakeel, and others, upon 
solemn affirmation which persons were summoned by the Principal Siidder Ameen ; but, 
nevertheless, their evidence was not taken, and my suit, of the value, of iacs of rupees, was at once 
decided, within five mouths, upon an insufficient investigation. Cherisher of the Poor, if the 
evidence had been taken of the witne.sses in my favor in the Lower-Court bj^ the Principal Sun- 
der Ameen, and the question iu the case been referred to the Modeejee and other members of 
the Parsee community, and their answer received, the custom of ourca.ste would have been quite 
appar*. nt, that the brothers of a deceased person dying without male issue are entitled to the 
iniientaiice, although the deceased’s widow and daughter are living. But, unfortunately, my suit 
of iacs of rupees was dismissed without taking the evidence of my wdtiiesses, and the answer of 
the Modeejee of the community ; consequently, I wa.s helpless. But, through the justice of 
your Honorable Court, I entertain -the hope th*at, should the evidence of the witnesses on hiy 
behalf be caused to be taken, and the que.stians below mentioned be referred to the Modeejee, 
aud other members of the Parsee community at Surat, and their answers thereto taken, 1 shall 
ootain my just rights.” 

What was complained of was, therefore, tlie rejection by the Zillah Judge of the- 
proposal for referring the question to the Modee, which, of course, it would not have* 
been proper to do, as the appellant had, in terms, waived the reference when the 
case was before the Sudder Ameen. 

The appellant’s case, therefore, fails upon this third |)oint as completely as it 
falls upon the other points ; and upon the whole case this appeal must be dismissed. 

It has not escaped "their Lordsliips’ attention that, if tlmy had decided this appeal 
upon the simple point whether the decision of the single Judge rejecting the special 
appeal was right or not, and had differed from the single Judge upon that point, the 
appellant might have been entiled to a further hearing before the Sudder Court ; 

I h 
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but their Lordship.s are satisfied that the appellant could not have succeeded in 
that Court upon "the ease as it stands, and that it would not, under the circum- 
stances of this case, have been right for that Court to have admitted further 
evidence ; and they do not think it necessary, therefore, to giv'e any final opinion as 
to the decision of the single Judge, although, as at present advised, they see no 
reasau to dissent from it. 

Their Lordships also desire it to be understood that, in what has been said as to 
the testamentary power of Parsees, they are far from having intended- to intimate 
any doubt as to the extent of that testamentary power, or to give any encouragement 
to the notion that any such limit, as the appellant has contended for in fact exists. 
They do not mean in any manner to disturb what has been decided in India upon 
that subject, and they abstain from giving any opinion upon.it only because it does 
not properly arise, and lias not been fully argued in this case. 

Their Lordships, therefore, will humbly recommend Her Majesty to’ affirm this 
judgment, and to dismiss the appeal with costs. 


The 2nd December 1856. 

Present : 

The Judge of the High Court of Admiralty, Sir E. Ryan, the Judge of the Prero- 
gative Court, Sir J. Patteson, and" Sir L. Peel. 

Sheriff— Imprisonment (Relaxation of-of Judgment-debtor)— Escape. 

On Af'peal from the Supreme Court of Bomhay. 

Stafford Bettesvrorth Haines, 
versus 

The East India Company. 

If a Sheriff, upon the representation of a debtor’s ill-health, takes upon himself, of his own authority, 
to relax the debtor’s imprisonment by letting him reside out of gaol, it is an escape for which the Sheriff is 
liable to an action for damages. 

If the judgment-creditor voluntarily discharges the debtor out of custody, even for a week only he 
cannot, by any agreement which he might have made with the debtor, afterwards re-take him, although’the 
debtor may possibly have agreed that, if he does not pay the money within a week, he shall be re-taken. 

A debtor removed from- prison under a rule o fCourt, whether with or without the consent of his 
creditor, and kept in charge of a Sheriff’s Officer in a private house, is still in the custody of the Sheriff’. 

I he Sheriff may, without a rule of Court, refuse to allow the debtor to reside out of prison, tbou<»‘h the 
creditor may have consented to it. * 

When the Sheriff^ and all parties consent to the debtor being kept in custody in a private house, the 
Sheriff is liable to an action for escape on proof of want of proper care and surveillance ; but it would 
be a matter ot tact for a Jury to consider whether the creditor, being in some measure instrumental to the 
escape, ought to recover against the Sheriff. 

Ihe creditor may, under certain circumstances, or if he feels it to be really material and important to 
the debtor, change the place of imprisonment, and relax somewhat the rigour of imprisonment, without 
at all discharging the debtor from his debt, it cleaidy not being the moaning of either party that any such 
discharge should take place. 

Sir John Patteson. This case comes before their Lordships under peculiar 
circumstances, as, indeed, it came before the Court at Bombay. It should always 
be remembered that in all cases we must look at the circumstances of the case 
before us, in order to see whether or not the principles of law are to be strictly 
applied to the case, or whether there is any relaxation of what are supposed to be 
the strict princii^les of law. 

A question was constantly argued before the Court of Bombay, and has been 
argued her-e, as to what will be the consequence to the Sheriff upon the question 
of escape ; but really that is not the question in this cause. There cannot be the 
slightest doubt iu^ the world that, if these circumstances had taken place by the 
authority of the Sheriff, if the Sheriff, upon the representation that the defendant 
^ suffering very severely in his health, had taken upon himself, to make this re- 
of the imprisonment, and had suffered the defendant, accompanied by ever 
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so many of his own officers, to go and reside in a house of his own, it would have 
been an escape; nobody doubts that ; there is no question at •all about it; and 
why ? Because the Sheriff having taken a party m execution under a capias ad satis- 
faciendum is bound to keep him in his gaol, and he cannot make a gaol for himself 
of his own authority ; he is bound to keep him there in arctd custodid, in order 
to enforce payment of the debt ; and if he relaxes that arctani cusfodiam at all, 
so far the pressure to compel the payment of the debt is relaxed also, which the 
Sheriff has no right to do. Upon that principle it is, that when the Sheriff had 
suffered a man to go out of gaol, even in the custody of one of his officers, or, as 
in the case of Benton v. Sutton, he had suffered him to go before he was taken 
to gaol away from the lock-up Koiise in the custody of one of his officers, it Was 
held to be an escape. Whether it was going at large again or not may be 
quite anolher question with respect to the mere words going at large but it 
constitutea an escape so far as the Sheriff was concerned, and entitled the plaintiff, 
if he thought fit, to bring an .action against the Sheriff for that escape. Formerly 
he would have recovered the whole amount ; latterly it has been altered, and he 
would I'ecover damages only ; but that is immaterial. 

There is, no doubt, theiilfore, that the Sheriff, of his own authority, could not 
have done this thing. But, then, look at the peculiar circumstances of the case. 
The plaintiff in all cases, in order to be barred from continuing his execution, and 
from having the benefit of his judgment, must voluntarily discharge the defendant 
out of custody. If he does discharge him out of custody, I agree that, if it be 
only for a week, he cannot, by any agreement which he may have mhde with the 
defendant, afterwards re-take him, although the defendant may possibly have agreed 
that, if he does not pay the money within a week, he shall be re-taken. That is 
decided law ; it has been held so ; so it stands, and there is no doubt about it. 

But the question really in this case is, whether or hot the plaintiffs ever did 
consent to discharge, and ever did discharge, the defendant out of custody. Now, 
supposing that the defendant was in a bad state of health, as it is said, and 
supposing that it had arisen from his confinement in the prison, and that he had 
applied to the Court of Bombay, from which this execution issued, for a rule of 
Court, and that for the sake of saving his life, or for the benefit of his health, he 
had been allowed to be taken from the prison and put into some other place, and 
there kept by some Sheriff's officer, if the Court had thought, fit to grant that 
indulgence, even against the will of the plaintiffs, and had made a rule of Court to 
that effect, and he had been removed under that rule of Court, ajid had been kept 
in the charge of a Sheriff’s officer in a private house, can there>be the slightest 
doubt in the world that he would then still have been in the custody of the Sheriff ? 

I cannot conceive that there would have been the slightest doubt of it. They did 
not apply for a rule of Court, but they did it at once. It is said in the case that 
the defendant did not solicit it. No, he did not solicit it no doubt, but it was done 
( and here we have the account of the plaintiffs ) upon the representation of the 
Medical Officer enquiring into the state of the man's health. 

Then, what did they do ? They write a letter to the Sheriff" and they say that 
in consequence of the state of the defendant’s health, a temporary release from 
confinement in the gaol itself is essentially necessary, and that “ Government is 
pleased to permit him temporarily to reside outside the gaol, under such surveillance 
as may prove as little irksome as possible to the prisoner, while consistent with its 
perfect efficiency." What, does that mean ? The perfect efficiency of keeping him 
in custody ; it cannot mean anything else by possibility. Then, what is the letter 
to the Superintendent of the Police ? Why, it recites that same thing, that the 
defendant has been allowed to be so under surveillance, and directs him also to 
take care that he does not go out of the island 

. This is communicated to the defendant. The defendant in answer verbally 
lagrees to it, and expresses his willingness to avail himself of that permission. But 
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not only . tliat, he actually writes a letter to the Sherift’ and he says ; “ Sir I shall 

he grateful for any change, and the consideration for my health i.s, indeed most 
welcome.”_ Then he goes out of the house with a Sheriff’s officer, and makes use of 
this permission, having so written. 

Now, really, can any human being doubt but that the object of the plaintiffs was 
kindness towards the defendant, in consequence of the state of his ' liealth ? ' ThJir 
object was to keep the judgment, and the writ of capias ad satisfaciendum still 
on foot, and to .keep him in the actual custody of the Sheriff ; that ‘was their obiect 
cleai-ly. A place where his health might be re-established was con.stituted a special 
prison for that purpose, by consent, as it were. The defendant agrees to that, and 
is thankful for it. Then, surely, he must be estopped, as it were (it is a sort of 
estoppel), from saying that the cu.stody in which he then was, was not the custody 
of the Sheriff, when both parties intended it to be so, and that in point of law such 
custody should be treated as the custody of the Sheriff. • 

: There have been some cases lately, in which the question 'has been raised whe- 

ther the party has been estopped from taking advantage of any irregularity, even 
the non-compliance with an Act of Parliament. There was one cLe before the 
Court of Queen’s Bench very lately, in which the ofectrine was carried to a very 
considerable extent, and yet I think not farther than it may be carried in the pre- 
sent^ instance. I_ allude rather to the case of Tyerman v. Smith (25th “Law Jour- 
nal,” Q. B., 359), in which the case had been referred to the officer of the Court un- 
der the powers of the Statute 17 and 18 Victoria. The award was not made with- 
in three months. The time was not enlarged by the Coiu-t or a Judge as it ouo-ht 
to have been, or by the written consent of the parties, but then, both parties havino- 
gone before the arbitrator after the time had been enlarged, it was held that the 
party who had consented, by acting at all after the time, was estopped from taking 
advantage of the non-compliance with the Statute. Just as in another case of 
Andrews v. Elliot (25 “ Law Journal,” Q. B., 1), which was tried, I think, before 
Mr. Baron Bramwell, where under the Common Law Procedure Act the parties 
chose to refer it to a J udge and not to a J ury, but that, according to the Act of 
Parliament, ought to be _ done by written consent. It was not done by written 
consent, but the Court said that, having chosen to act upon the oral consent the 
party ^yas precluded from taking advantage of the want cf a written consent. So 
here this defendant must he precluded from saying that he was not in the custody 
of the Sheriff, where he intended to be,, and where they all intended him to be all 
along, unless there be any strict rule of law which prevents his being so considered 
as being in the custody of the Sheriff. 

Now, something was said about the 22nd of August. On the 22nd of August 
it seems that there was an order on the part of the Government that the defendant 
should be taken back to prison, and the Sheriff’s officer goes to tlie house where he 
is, for the purpose of re- taking him, and taking him back to -.urison. When I say 
re-taking him, I mean taking hiai back to prison, —because the" contention is that he 
was always in the custody of the Sheriff ; that he was always taken, as it were, 
and continued taken, — but bringing him back to the gaol at Bombay. It seems 
that in the case on thepart of the appellant it is stated that the wife resisted it, and 
said that they considered that he was not legally in custody at all. On the part of 
the respondents the case states that the wife alleged her husband to be in a 
very bad state_ of health indeed, and that it would be dangerous to remove him, 
although she did also allege that they did not consider him to be in' the custody 
of the Sheriff at all. ^ The deputy Sheriff, on account of what he considered to be 
the state of the man s^ health, did not act upon that order, and remained quiet, 
•W®. P®ohs the Sheriffs officers — still continuing about, just the same ; they never 
had notice to retire, or were warned off at all, or told to go about their business by 
■ continued in this house wdth these officers until the 
^ taken back. Then it is said that it may be 
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considered tLat, on the 22nd of August, lie revoked his consent, as it were, and 
that from that time he had a right to sa,j that he was at large. TBut he it observed 
that the custody, such as it was, and the Sherift's officer keeping that custody, 
remained just the same after the 22nd of August and till the Srd of December ; 
there was no voluntary escape permitted by tlie Sheriff It was not the intention of 
the Sheriff to let him go, or to be in any different kind of situation from wiiat 
be was before, nor was it the intention of the respondents, nor, as far as I know, 
the intention of the appellant ; therefore he was so detained from the first to the 
last under this agreement. 

It is said that if parties can make such an agreement as this to substitute one 
place of imprisonment for another, the Sheriff will be placed in a very unfortunate 
situation, and may be liable for an escape in a very different manner, and under 
very different circumstances from what he would be if the prisoner continued in the 
gaol itselff^and that is very true. If the Sheriff had it communicated to him by the 
plaintiff that he was inclined to grant this indulgence to the prisoner, and that he 
might go to another house in the custody of the Sheriff’s- officers, I am not at all 
prepared to state that the Sheriff might not say, '' I will not do any such thing ; I 
.have him here under a capias ad satisfaciendum, and, unless you have a rule of 
Court for the purpose, I shall not consent to any such thing, because I cannot have 
the same strict custody over the party, and the means of keeping him in custody at 
another house — at this substituted prison, as it were — that I have when he is in gaol, 
and therefore I will not ‘ consent to anything of the sort ; if you mean to take hini, 
discharge him ; you have authority to do it yourself, and take him ^^ourself ; make 
your agreement as you please with him ; I will have nothing to .4o with it.” Still 
the Sheriff may consent to do it ; the Sheriff did consent to do it, and all parties 
did consent to do it. I apprehend that the Sheriff, when the defendant was in this 
private house with all his officers about him, might be liable to an action for escape 
if it appeared that he had not used proper care, that he had removed his peons, or 
had employed persons who had'not taken sufficient care and watched to prevent the 
prisoner from escaping. Still it would be, under all the circumstances, for a Jury to' 
consider whether the plaintiff' being in some measure instrumental in it, he ought 
to recover against the Sheriff at all ; it would be a question of fact, to be decided 
under all the circumstances of the case. 

Now, really, under all these circumstances, the authorities 'vffiich have been 
cited do not appear to bear distinctly (I do not mean to say that'^hey do not bear 
indirectly) upon the case in question ; and I feel tliat the Chief Justice at Bombay 
was perfectly right in saying that he had not been able to find any authority, and 
there is no authority for saying distinctly whether there could be such an arrange- 
ment as this or not. He says : — 

I have not, however, been able to find any case in which it has been actually 
decided that the plaintiff may relax the rigour of imprisonment, without thereby 
entitling the defendant to his discharge. Jn the absence of authority, therefore, 
we must be guided by the general principles of the law.” 

It is pei'fectly true that there is no case, as far as I know, which goes to this 
particular point; but thei'u is nothing to show that it is contrary to any principles 
of law that the creditor and the debtor may agree. The creditor may, under cir- 
tain circumstances, or if he feels it to be really material and important to the 
debtor, change the place of imprisonment, and relax somewhat the rigour of 
imprisonment, without at all discharging the debtor from his debt, it cl^rly not 
being the meaning of either party that any such discharge should take place. 

I should say that this oirinion must . not be taken to go the length of supposing 
that it would be possible, for instance^ for a plaintiff, to say to a defendant : 
you may go about just where you please, but it shall be considered that you are in 
custody ; ” because that would be a fallacy and an absurdity : but here was aii actual 
removal from one house to another, and an actual custody of some sort continuing, 
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which was intended to continue as a custody bond fide, as far as we can judge from 
all the circutnstanc’^s of the case. 

Under these circumstances, we think that the jiiclginoni of the Court below is 
very good, and very clear, and very right ; that there is a distinction between the duty 
of the Sheriff to keep a man in arctd eustodid, and the question whether or not any 
act of the plaintifi has been such as to discharge the prisoner. They are totally differ- 
ent questions, and here there is clearly no intention to dischai'ge the prisoner ; there 
is no act done by the plaintiffs whicli, in point of law, necessarily operates to that 
effect. It was not the intention of either party that he should be discharged, it 
was a matter of indulgence and of kindness to him, and certainly he does not appear 
to have made a very grateful return for it. However, if in point of strict law he 
is entitled to be discharged, and the debtor is so discharged by the plaintiffs, the law 
must take its course, whether he is grateful or not grateful, or whether it i^a gracious 
proceeding or not a gracious proceeding. There is nothing in the principle of the 
law to prevent this from being clearly a continuing custody of the Sheriff by the 
arrangement of the parties, and, therefore, we think that this appeal must be dis- 
missed, and, of course dismissed with costs. 

The Lords of the Committee will, therefore, humbly recommend as their 
opinion to Her Majesty that the judgment of the Supreme Court of Judicature at 
Bombay of Srd of January 1865, ought to be affirmed, and this appeal dismissed 
with costs..„ 


The 7th February 1857. 

Present : 

Lord Justice Knight Bruce, the Chancellor of the Duchy of Cornwall, Sir E. Ryan, 

Lord Justice Turner, Sir J. Patteson, Sir W. H Maule, and Sir L. Peel. 

Iiimitation— Adverse Possession. 

On Airpeal from the Sudder Deivanny Adawlnt of CalG^itta. 

John Cochrane (Official Assignee), 
versus 

Hurrosoondery Debia and others. 

Suit by the Official Assignee of a deceased insolvent to I’ecover a talook conveyed (several years before 
bis insolvency) by the insolvent, \vbo was, sole or chief acting executor of his father-in-law’s Will, 
as a security for his own debt to bis father-in-law, not to any other person in trust for the benefit of any 
parties who might he entitled to the estate, but to the insolvent’s wife who was the tenant for life of the 
residue. Hbld that, in the absence of any proof of fraud,. the widow’s continuous and adverse possession for 
more than 12 years barred the suit. 

Lord Justice Knight Bruce, — This appeal arises upon a suit instituted in the 
Zillab Court of the 24-Pergunnahs near Calcutta in the year 1853, as the respon- 
dents say, or substantially in the year 1851, as the appellants contend, but unquestiona- 
bly not before the year 1851. The nominal or apparent plaintiff, with whom for the 
present I shall deal as the substantial plaintiff*, was Mr. Cochrane, the appellant, suing 
as the Official Assignee of the estate of an insolvent Banian named Gourichurn, who 
had become an insolvent as long ago as the month of December 1833, and whose 
death followed shortly afterwards, happening in the month of February 1834; 
many years, therefore, before the institution of the present proceedings. 

The object of the suit was to recover a talook called Durgapore, which for- 
merly, many years ago, had been the estate of the insolvent ; the suit was insti- 
tuted against the widow and some at least of the childern and descendants of Gouri- 
churn, who were, or one of whom, namely, the widow, was, in possession of the 
pimperty. The^ widow certainly was the person in possessiort ; she had been in 
^ssession continuously and adversely for a period of much more than twelve 
next before the institution of the suit, whether that institution is considered 
tsohaY^been in 1851 or in 1853; which circumstance was of course under the 
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RegulatioDS of 1793 and 1805 a bar to the suit complete and effpctnal, unless the 
plaintiff could bring the case within one of the exceptions againat^that bar which the 
Begiilation of 1805 provides. That exception was alleged by the appellant in the 
shape of dishonesty and fraud. The appellant contended that the possession 
having originally been, and having continued to be, of such a character, he was out 
of the influence of the Regukrtion ; and, having so delivered himself froxn the Re- 
gulation, he then contended that the apparent instruments, the apparent convey- 
ances, by which the original title of Qourichurn had been defeated, were all fraudu- 
lent, and therefore void. Such were the questions that were debated upon the 
pleadings and evidence before the Zillah Court ; the Sudder Ameen in that Court 
decided both questions against the plaintiff, the appellant, and dismissed the suit 
with costs. The plaintiff appealed to the Sudder Court, and the case having been 
heard, and as it seems fully heard, there, one of the three Judges of the Court who 
heard the case was of Opinion in favor of the appellant upon both points, and there- 
fore in favor of his title to succeed ; the other two Judges, for different reasons, 
agreed in the conclusion of the ‘'Zillah Court ; and the consequence was that the 
appeal was dismissed, and, I believe, dismissed with costs. 

That circumstance has brought the appellant hither, and we are now to con- 
sider the validity of his claim. 

The possession being, in form as well as effect, admitted, the first question for 
decision is as to the manner in which the possession of the chief respondent 
originated, and the character of that possession. The account which she gives of 
the matter is this, — she was the daughter of a Banian named Chuckerbutty, who 
appears to have died possessed of no inconsiderable wealth ; he, made his Will, by 
which, after giving certain legacies, he gave a life-interest in the residue of his 
property to her. CTnfortunately,^ be had selected his son-in-law, her husband, 
Gourichurrj, as one of bis executor, and, therefore, substantially, he was one of the 
trustees. And this individual seems to have been allow^ed to be the sole • acting, 
or chief acting, executor ; he appears to have possessed himself of considerable 
assets of the deceased, independent!}^ of his own bond for 1^8,000 rupees, and a 
fraction, upon which it is clear, on the evidence, that he -was indebted to the 
testator. The exact amount of the debt of the son-in-law,' the acting executor, 
to the estate, may be matter of fair contention that it was considerable — that 
it must in any event have exceeded the amount of 20,000 rupees — is a matter 
upon which no reasonable man, upon the materials before their *^rdships, can by 
possibility doubt. “ \ 

In this state of things, a security, not one of great formality, buVprepared in 
the office of respectable Solicitors, was prepared in the English form. In one sense, 
it may be said to have the shape of an absolute conveyance ; but taking the 
whole together, their Lordships see upon the face of’ it that it was intended as a 
security. By it several portions of the landed estate of Gourichurn, including the 
talook in question, were, in consideration of a debt of 4f7,0()0 rupees, stated to be 
the amount wdiichhe owed to the estate, conveyed, not to any person in trust for the 
benefit of any parties who might be entitled to the estate, but, singularly enough, 
to the wife herself, who was the tenant for life of the residue. It seems remarkable 
that the instrument should have been prepared in such a, shape by Messrs. Collier 
and Bird who are described, and no doubt accurately described, as highly respectable 
Solicitors at Calcutta; but so it was. 

. Shortly afterwards it seems to have suited some arrangement of the husband that 
a change should be made ; and, in circumstances which perhaps do not clearly appear, 
a part of the property was withdrawn from the security ; the wife was treated as 
having received 20,000 or 27,000 rupees of the 47,000, rupees, which it is probable 
enough she never did I'eceive ; and a second mortgage deed, in April 1831, was taken 
in her name for the reduced amount, in all substantial respects much as the former 
bad been. 
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Now, if the niatier had rested there, and the instrument of 1832, upon which 
so much stress has-been laid throughout the cause, and therefore in the argument 
here, were out of the question ; it appears to their Lordships, upon the evidence, 
that the validity and good faith of these transactions would not have been vsuccess- 
fully impeached or affected. As I have said, there is every reason to believe; indeed 
to be satisfied, that the amount of debt due from Gourichurn to the estate was 
considerable ; it could not have been less than 20,000, and it may by possibility have 
amounted to 47,000 rupees. There may not, or may, have been an intention upon 
the part of Gourichurn to give a preference to the wife over his other creditors ; 
but’ if that was his intention, it does not necessarily invalidate the instrument. It 
is not proved that there was any contemplation of insolvency ; and the transaction of 
April 1831 was not merely more than two months before the insolvency, but it 
was more than two years, the insolvency not having taken place, as I have already 
said, until the month of December 1833. The suit was ndt to redeem her as a 
mortgagee ; the suit was one impeaching her title for fraud ; nor as a suit for 
redemption has it been treated by the appellanf, because it has been in effect 
stated on his part at the Bar, that, if the transactions of 1831 are considered as 
forming a good mortgage, it would not be worth the while or money of the appellant 
to redeem, a statement at which one is not suiq^rised, when one sees that the valua- 
tion of the talook in the plaint is 1 2,000 rupees and a fraction ; and even considering 
that as ‘Under the true value, we cannot possibly place the viiiue of the talook higher 
than the "^ipunt of the security upon it. 

It has been said that all this was a mere delusion, mere fraud, for the purpose 
of cheating the creditors of Gourichurn. Their Lordships arc of opinion, that the 
evidence affords no ground in support of such an allegation. Independently of the 
side on which the bunlen lies of supporting such au allegation, independently of any 
consideration of that kitul, even if the burden had been upon the widow to support 
the fairness of these transactions, their Lordships are of opinion that they would have 
been supported, especially considering the great length of time that lias elapsed 
since 1831, without laying too much stress upon the deaths of persons who have 
died in the interval. 

This case, therefore, would have been clear of all difficulty, but for two circum- 
stances : one the transaction of Ji«ie 1832, and the other the judgment of the Su- 
preme Court, which has been with propriety so often mentioned during the argument. 

Now, over the transaction of June 1832, there seems to hang some mystery. 
Their Lordships are not perfectly satisfied with any account which has been given of 
it. The question, however, is whether it affords evidence of fraud sufficient to im- 
peach the prior transactions of 1831. And their Lordshi23S think that it does not. 
Whatever may have been the reason which induced those who were parties to that 
transaction to treat the talook in question as valued at 8,000 rupees, to make a sale 
of it at that value to the person for whom Nilrnoney Mutty Loll took benamee ; 
whatever may have been the motive for that transaction, whether it was foolish or 
wise, whether fairly or unfairly intended, their Lordships think that the evidence 
wholly fail to connect the widow with it as a fraudulent transaction, or as one in any 
sense unfair ; and their Lordships are of opinion, I repeat, that the evidence does also 
wholly fail in establishing that as to anything that had gone before. Whatever 
character, therefore, is given to the instrument of 1832, whoever is believed upon the 
subject, their Lordships are of opinion that to the case of the widow that is wholly 
immaterial ; her title under the instruments of 1831 is, in either case, not affected 
by it ; and as far as siie is concerned, she cannot be prejudiced by treating the case 
as if that instrument had never existed. 

With I'egard to the judgment of the Supreme Court, it is plain, that, consider- 
parties to the suit in which that judgment was given ; it is not evidence 
.pi’^sent case ; but it was treated in the Courts in India as their Lordships 
be disposed to treat it here, with the greatest deference and respect as a 
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decision proceeding from such a tribunal. We must recollecj^, however, not only 
that that suit had a different object from the present, independently of the mere 
difference of parties, but that me evidence here is beyond, and is different from 
that which was before the Supreme Court, upon the occasion of delivering that 
judgment. 

Their Lordships have the high authority of Sir Lawrence Peel, who is pre- 
sent, for saying that, upon the present materials applied to the present issue, he 
entirely agrees with the conclusion that the title of the principal respondent is 
not impeachable for fraud. His Lordship entirely concurs with the opinion of 
the Committee upon this case, and, in the conclusion at which they have arrived, 
namely, that this has been an unsuccessful attempt, and I fear that it may, without 
impropriety, be called a litigious attempt, after a very long lapse of years, to im- 
peach the fair title of a person, who, if there was fraud, has upon the evidence, as 
it strikes their Lordships, been a sufferer from that fraud, and in no sense a par- 
ticipator in it. 

Their Lordships are of opinion that the case entirely fails upon the merits, 
and this relieves them from the necessity of deciding some other points, on which, 
if it had been necessary to determine the case with reference to them, the appellant 
might have failed. Upon those points their Lordships give no opinion ; but they 
cannot part with the case without expressing some regret at the inference they are 
obliged to draw from the materials before them with respect to the character of 
this litigation. It is impossible for them to believe, upon the present materials, 
that the true state of the case as between Mr. Cochrane and Mr. Mackenzie, was 
brought under the notice of the Insolvent Court. Their Lordships are of opinion 
that, before obtaining leave from the Insolvent Court to prosecute this suit, the 
true nature of the case should have been explained to it, and the Insolvent Court 
should have had an opportunity of exercising its controlling judgment upon the 
propriety of the Official Assignee lending his name for such, a purpose, and allow- 
ing a gentleman, who was desirous of expending a sum of 400 or 500 rupees for the 
purpose of buying a right of this description, to use the name of a public officer in 
the way in which that gentleman's name has been allowed to be used, for this, to 
every substantial purpose, is the suit of Mr. Mackenzie, from the beginning to the 
end, and his alone. 

Their Lordships, however, do not decide the case upon that point ; whether 
viewed as the suit of Mr, Cochrane or of Mr. Mackenzie, it is one in which their 
Lordships consider, without the slightest doubt or hesitation, thakthe appeal ought 
to be dismissed with costs. 


The 20th June 1857. 

Present : 

Lord Justice Knight Bruce, Sir E. Eyan, Lord Justice Turner, and Sir J. Patteson. 
Executors— Administration accounts— Value of property not forthcoming. 

On Appeal from the Supreme Court of Bombay. 

Aga Mahomed Rohim Sherazee, 
versus 

Meerza Ally Mahomed Shoostry and Beebee Mariam Begum. 

Without intending to rule that, iu all cases where an ordinary administration account has been directed, 
the value in money of a specific chattel shown to have been possessed by an executor, and not forthcoming, 
is to foe charged against him.— H eld that, notwithstanding the language of the decree, it was, in the un-^ 

1 hit 
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Joiibted circumstanees of tliis case, witLin tbe competency of the Master in taking the account, and Vithiii 
the competency of the Court upon the report to charge the executor for the value of certain property, it 
being impossible to doubt that the original executor had possessed himself of the property, and that the pro- 
perty so possessed was not forthcoming and accounted for. 

As to payments stated in the Schedule and in the discharge, as made on account of just demands on the 
estate, it is competent to the executor to prove them as haTOg been made on other dates than those stated 
in the Schedule and discharge. 


In this case the principal difficulty which their Lordships have felt has been 
with reference to the sums charged in respect of the two ships, the ^Travancore 
and the Harriet, viz., 98,773 rupees and a frgiction in one instance^ and 33,387 
rupees and a fraction in the other. These two sums stand charged against the ex- 
ecutor by the decision under appeal on account of the value of the vessels, or the 
interest in them of the original testator ; and their Lordships are of opinion that, 
notwithstanding the language of the decree, it was, in the undoubted circumstances 
of the case, within the competence of the- Master in taking the account, and within 
the competency of the Court upon the report, to charge the executor as for their 
value in money, it being impossible to doubt that the original executor had pos- 
sessed himself of the property, and that the property so possessed was not forth- 
coming and accounted for. Their Lordships do not say that, in all cases where an 
ordinary administration account has been directed, the value in money of a 
specific chattel shown to have been possessed by the executor, and not forthcom- 
ing, is tO'be charged against him ; they proceed upon the special circumstances of 
this case,*^^hich the parties on both sides must be taken as acting on the common 
basis that the executor had possessed the property ; that for every practical purpose 
it had ceased to^elong to the estate ; and that for every material purpose it was 
to be considered represented in money, the question being only one of quantum. 

Now, in the inventory of the estate filed by the late executor, a certain value 
had been set on thes'Utwo portions of the property ; that value so set was primA 
facie evidence of the real value — very far from being conclusive — far from being, 
under ordinary circumstances, satisfactory evidence. But their Lordships have 
formed the opinion, though after some doubt and hesitation, that the executor of 
the executor so conducted himself with reference to this matter as to leave the 


Master no alternative respecting the amount to be charged against him. 

The proceedings before the Master appear in his certificate, and especially in so 
much of it as is set forth in page 111 of the Appendix. It appears thence that 
the attention of the professional agent of the executor, the appellant, was repeated- 
ly drawn to this particular question ; that it was repeatedly suggested to him to 
consider whether he had evidence to produce, or would produce evidence on this 
point. Either from inability or from unwillingness to produce that evidence, 
none such was produced ; and their Lordships’ conclusion is, that the Master had 
no choice except between not repoz'ting at all as to this portion of the property, 
and acting on that test of the value on which he has acted ; and their Lordships 
incline to the opinion that the Master has selected the more correct alternative. 

Doubting, therefore, on the subject, but with an inclination of opinion in favor 
of the Master’s conclusion, finding that to be the conclusion of the Court, and the 
respondents therefore in posses.sion of the decision, their Lordships do not feel them- 
selves wan'anted in disturbing it, and that part of the appeal must fail. 

The next and perhaps the more important question is as to the effect which has 
been given by the Master, and allo’wed by the Court, to errors in the dates ascribed 
to certain payments, or alleged payments. In the Schedule” to the answer, and 


in the '^discharge,” certain payments had been mentioned as made by the executor 
on account of the estate, at certain dates, for debts due. It appears that those pay- 
‘ pients were not made at those dates ; but the appellant stated his ability to 
j^pduce, and offered to produce, evidence for the purpose of showing that the pay 
- in fact made, either as included in greater sums or otherwise, but were 
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in fact made on the very account charged at different dates. The Master, however, 
was of opinion that, although these alleged payments were stated in the Schedule and 
in the discharge, yet it was not competent to the executor to prove them made at 
other dates than those stated in the Schedule and discharge. 

Their Lordships do not arrive at that conclusion, although adopted by the Court 
upon the exceptions ; but on what particular grounds, or for what reasons adopted, 
they are not informed. Their Lordships are of 02 >inion that, as to paymeiits made 
on account of just demands on the estate, -which were stated in the Sehednle and 
in the discharge, the executor was entitled to prove them if he could, as having 
been made at different times, it may be widely different from those alleged. How 
far the inaccuracy of the statement as to dates might affect the costs is a different 
question ; the present question is one of total disallowance. Those who are interest- 
ed in the estate say that, ]>eeause a payment was not made at the date assigned to 
it, therefore it ought to be taken as not made at ail. Their Lordships are unable 
to follow that course of reasoning, and do not consider it warranted by any rule of 
pleading, of procedure, or of practice, and especially not by the authorities to which 
reference has been made on the subject. 

Their Lordships are of opinion, therefore, that it will be fitting that a declar- 
ation should be made as to this ^mrt of the case for the guidance of the Court at 
Bombay. With reference to the exceptions bearing. on this matter, it will pro- 
bably not he necessary either to allow or to even rule them, but the cause certainly 
must go back to the Master for a review of his report. The effect rffust be, not merely 
to vary the order of November 1856, but, as their Lordships at present view the 
matter, to reverse altogether the three subsequent orders under appeal ; tlmy are 
founded upon the accuracy of those accounts, which at present, in their Lordships' 
views, have not been proved to be accurate. 

On the question whether the payments can by sufficient evidence be establish- 
e<l to have been made, as now alleged, their Lordships give no opinion. It is 
possible that the case may prove a total failure in this respect. Their Lordships 
proceed on the ground that the person claiming to prove the payment's was stopped 
ioi limine without having been allowed an opportunity of having the weight and 
value of his evidence tested by the Court before which it was offered and desired 
to be laid, which Court, in their Lordships’ judgment, ought to have taken it into 
consideration. It follows almost of necessity, from what has been stated, that it 
must be premature at present to dispose of any questions either of interest or of 
costs ; they must be reserved, notwithstanding the great length of time already 
consumed in the litigation. Their Lordships, however, distinctly say that it is not 
their intention, upon the present occasion, to make any order for refunding or 
bringing into Court any sums which have been paid or obtained under the orders 
as they exist. It will be for the Court at Bombay to consider how far, when these 
matters sliail be brought before them, either at an earlier or a later stage, it may 
be required by justice to deal with a demand on the subject, if a demand shall be 
made. In the course of the argument, particularly that of the Attorney-General, 
reference was made to the possibility of charging the ap^i^ellant, the executor, with 
certain profits. Such a claim would be so far beyond the decree, and the scope of 
the proceedings hitherto, that their Lordships do not think it right to accede to that, 
and only now mention it in order that they may not be supposed not to have taken 
it into consideration. 

The Minutes of the order, the heads of which their Lordships have now stated 
through me, will require very careful attention, and their Lordships, therefore, sug- 
gest to the learned Counsel the propriety of preparing Minutes themselves on this 
foundation, which, if laid before their Lordships in a reasonable time, they will give 
their best attention to, and they will, if necessaiy, hear Counsel on the subject. 
The Lord Justice (Turner) is so good as to remind me of a point I' had omitted. 
I had mentioned costs, but not those of the api^eal Their Lordships are of opinion 
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ttat the costs of this appeal should be costs iu the cause to bo dealt with by the 
Court at Bombay ac that Court shall deem just. ^ 

In obedience to the directions of their Lordships, the following Minute was 
prepared by Counsel, and approved by the Board, on the 27th June 

‘ AlBrm the order of the 25th November 1846 so far as it overrules the 13th 
and 14th of the original Exceptions filed by the appellant on the 17th June 1846, 
and the 4th and 5th of the Exceptions taken by the appellant to the Master’s 
amended report, filed the 29th October 1846. 

“But as to that part of the said order of the 25th November 1846, whereby 
the 1st, 3rd, and 9th of the_ said original Exceptions filed by the appellant, and the 
1st, 2nd, and 3rd of the said Exceptions to the said amended report are overruled, 
and whereby it is ordered that the appellant should pay into the hands of the 
Accountant-General of the said Supreme Court, to the credit of the said causes, 
the sum of 11,74,459-0 65 rupees, being the balance reported by the Master to be 
due from the appellant, in the manner and at the periods in the said order men- 
tioned, it is ordered that- the same be reversed, and instead thereof it is ordered 
that the said 1st, 3rd, and 9th of the said original Exceptions, and the said 1st, 
2ud, and 3rd of the said Exceptions to the said amended report, be neither allowed 
nor disallowed. And it is declared that, in taking the account directed by the 
decree of the 18th November 1834, of the testator’s estate and effects not specifi- 
cally bequeathed come to the hands of the late defendant, Aga Mahomed Shoostry, 
deceased, or of any person or persons by his order, or for his use, and of his appli- 
cation thereof, or since the death of the said Aga Mahomed Shoostry, come to the- 
hands of the appellant, or of any person or persons by his order or for his use, and 
of his application thereof, and, in proceeding on the appellant’s discharge under the 
same decree, evidence was and is admissible, and ought to have been admitted, of 
payments stated in the Schedule and discharge hereinafter mentioned to have been 
made in discharge of debts due from the original testator, or of liabilities affecting 
his estate, notwithstanding that the dates and amounts of such payments accordino' 
to the evidence-may have varied, or may vary, from the dates or amounts of paj° 
ment as stated id .Schedule (A) to the answer of the late defendant Aga Mahomed 
Shoostry, or as stated in the appellant’s discharge. 

“ And it is ^rdered that it l)e referred back to the Master to review his report, 
and to take the accounts directed by the said decree of the 18th November 1834’ 
having regard-to the declaration aforesaid. ’ 

“Ee?ersethe several orders of the 2 Sr d February 1847, and 19th February 
1850, and the decretal order of the 17th September 1847. ^ 

“Reserve for the consideration of the Supreme Court the question of interest 
raised by the 9th of the said original Exceptions, and the 3rd of the said Excep- 
tions to the said amended report, and also the costs of these suits, and the costs, 
charges, and expenses of the appellant, and of the late defendant Aga Mahomed 
Shoostry, until after the Master shall have made his report. 

And it is ordered that the costs of the appellant, amounting to the sum of 

stei’ling, and likewise the costs of the respondents, 
amounting to the sum of _ sterling, in this appeal, be costs 

in these causes, to be dealt with as the Supreme Court may deem just. 

“ And it is ordered that the appellant be at liberty to apply to the Supreme 
Court., as he may be advised, for any order or orders on the respondents directing 
them to refund, or. to pay into Court,* any sum or sums of money received by them 
under, or by virtue of the said decretal order of the l7th September 1847, or any 
part or parts thereof, and the said Court is to be at liberty to deal with any such 
^application as to the said Court shall seem just. 

And it is ordered that the recognizance entered into under the order of Her 
Majesty in Council, of the 26th December 1851, giving the appellant leave to ap- 
in the sum of 2,000?., be vacated and discharged. 
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" And any application which the respondents may be 
Supreme Court for leave to file a Supplemental Bill is 
prejudiced or affected by this order/*,! 

And their Lordships agreed humbly to report to Her 
to order that their report bear date the 27th June 1857. 


The 5th December 1857. 

Present : 

Lord Wensleydale, T. P. Leigh, Sir E. Eyan, and Sir W. H. Maule. 

Supreme Court of Calcutta (Criminal Jurisdiction ofl— 9 Greo. IV. c. 74 8* 66 
(Construction of)— Criminal offences committed in two places —Limits 
of the E. L Co.’s Charter. 

On Appeal from the Supreme Court at Fort William. 

Nga Hoong and others, 
versus 
The Queen. 

Section 56 of tho Statute 9 Geo. IV. c. 74 (applying and extending to the British Territories in India 
the provisions then recently made fur England with respect to offences committed in two different places, or 
partially committed in one place, and accomplished in another) applies only to the cases of persons amenable 
to the Supremo Court at Calcutta beginning to commit offences in one place, which are afterwards complet- 
ed in another, and not to a case where the persons committing the offence were not amenable to the said 
Court, and where the whole offence which has been committed was within one jurisdiction. 

The term within the limits of the Charter of the said United Company*' construed to mean within 
the limits of the Trading Charter of the E. I. Co. 

Their Lordships iu this case have had an opportunity of consulting the argu- 
ments in the Court of Calcutta* which are ably and perspicuously stated by the 
Chief Justice and Mr. Justice Buller on one side, and by Mr. Justice Jackson on the 
other. They have heard as well every argument which could be advanced, either 
in favor of the conviction, or against it, at the Bar ; and, having formed their con- 
•clusion, and entertaining no doubt upon the question, they think it would be improper 
to create any further delay for the purpose of considering this case. They are all quite 
satisfied that the judgment cannot be supported, and that the conviction was wrong. 

The question in this case depends entirely upon the construction of the 9th of 
George the Fourth, chapter 74, and of the 56th Section of that Act, taken in con- 
junction with the preamble. Now, there is nothing more clear than that, with 
respect to the Criminal Law, the construction is always to be strict ; and putting a 
strict construction upon the 56th Section of this Act, we have no doubt that it was 
not meant to apply to a case of this kind, but that in the first place it extends only to 
persons who were otherwise amenable to the Criminal jurisdiction of the Court at 
Calcutta, who are the persons described in the 1st Section ; and that, by the language 
of the Section in question, it applies only to cases in which the felon}’^ or crime has 
been committed, by persons who could commit that ciime, partly within the juris- 
diction, and partly without. 

The object of the Statute, as appears by the recital, was for the purpose of 
applying and extending to the British territories in India the same provisions as 
had been recently made for England with respect to offences committed in two 
different places, or partially committed in one place, and accomplished in another, 
which provisions had been the subject of a recent enactment in the 9th of Goerge 
the Fourth, chapter 31. The preamble describes that to have been the object of 
the Statute ; and there can be no doubt that we must consider the preamble as a 
key to the construction of the Statute, though it would not, of course, control every 
provision : for we very often find that the subsequent provisions of a Statute extend 
beyond the limits of the preamble. 
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The Statute goes on to say that the object being that the '' alterations should 
be extended to the^British territories under the Government of the United Company 
of Merchants of England trading to the East Indies,” it is, therefore, enacted that 
the Act “ shall extend to all persons and all places, as well on land as on the high 
seas, over whom, or which, the Criminal jurisdiction, of any of His Majesty’s Courts 
of Justice, erected or to be erected within the British territories under the Govern- 
ment of the United Company, does, or shall hereafter, extend.” Now, that Clause 
clearly shows that the object of the Statute was that it should apply to such per- 
sons. The Solicitor-General says that the word extend” is not to be construed to 
confine it to such persons, and that it is not to limit the jurisdiction. But the word 
""extend” is to be explained by the preamble, which states the object of the Statute 
to be to extend the recent enactments of the Act which is in force to the East Indies, 
and the word "" extend” is Ip be read the same as if it were "" apply.” 

Then we must consider whether the 56th Section applies merely to those per- 
sons, or whether, as the Chief Justice and Mr. Justice Buller have stated, it extends 
beyond the preamble, and applies to an oftence completely committed within the 
limits of the Company’s Trading Charter, but not within the limits of Calcutta. 
Now, reading that Clause, we think that there is ready no difficulty in saying that 
the sole object of it was that it should apply to offences partially committed in one 
district and completed in another. The words of the Clause are : That were any 
person being feloniously stricken, poisoned, or otherwise hurt,” — the word 
“feloniously” seems to show that it was meant that at the time when the person 
gave the original stroke, he was a person capable of committing felony — “ at any 
place whatsoever, either upon the land or af sea within the limits of the Charter of the 
said United Company, shall die of such sti'oke, poisoning, or hurt at any place without 
those limits; or being feloniously stricken, poisoned, or otherwise hurt at any place 
whatsoever, either upon land or at sea, shall die of such stroke, poisoning, or hurt, 
at any place within the limits aforesaid, every offence committed in respect of any 
such case, whether the same shall amount to the offence of murder or of manslaugh- 
ter, or of being accessor}' before or after the fact to murder or manslaughter, may be 
dealt with, enquired of, tried, determined, and punished by any of His Majes- 
ty’s Courts of Justice within the British territories under the Government of the said 
United Company, in the same manner in all respects as if such offences had been 
wholly committed within the jurisdiction of the Court, within the jurisdiction of 
which such offender shall be apprehended or be in custody.” 

One question raised before us by the learned Counsel for the appellants, is as 
to the meaning of the term “ within the limits of the Charter of the said United 
Com] any.” On that point I believe, their Lordships have not the slightest diffi- 
culty. Those words are to be construed in the same way as they are used in the Statute 
of the 26th of George the Third, to which thivS Statute forms an addition. They 
are to be construed to mean within the limits of the Trading Charter of tlie 
Company. So far, therefore, as I'egards the place of committing the offence, this 
was an offence committed within those limits, and the Court had in that respect 
jurisdiction. But the words of the Section do not apply to entire offences begun 
and completed within the jurisdiction, but to those partly committed within, and 
partly without, which are put on the same footing as if they had been “ wholly 
committed within the jurisdiction.” It is perfectly clear that the term “ wholly 
shows the intention of the Legislature to be, that the Section shall apply only to 
that description of case ; and it cannot have the sense of actually committed ” 
put upon it, as is contended on the part of the Crown, without doing violence to 
the words. Therefore, it appears to us, proceeding upon the ordinary rules of the 
construction of penal enactments, that the object of this Section was merely to 
apply the improvement of law, which had lately taken place in England, to tlie 
c^e of persons amenable to the Court of Justice at Calcutta, beginning to commit 
ff|pces in one place, which were afterwards completed in another : that it does 
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not apply at all to a case of this kiud, were the persons committing’ the offence were 
not amenable to the Court of Calcutta, and where the whole offence which has been 
committed was witliin one jurisdiction. 

The Court are confirmed in their opinion as to the meaning of the Statute, 
with respect to the persons to whom it is applicable, by the last Clause, the 127tli 
Section. It is introduced at the end of this Statute obviously with the purpose of 
showing what class of persons were liable to the provisions of the Statute, and it 
extends the liability of persons to the jurisdiction of the Courts beyond what it had 
been before. That Section enacts: That all persons, whether British subjects or 
others, employed by or in the service of His Majesty shall be lield subject and 
amenable to the Criminal jurisdiction of his Majestj^'s Courts of Justice, erecte<l 
or to be erected within the British territories under the Government of the said 
East India Company, in the same manner as persons employed by or in the service 
of the said United Company are now by law subject and amenable to the said juris- 
diction.'’ Before that Statute, British subjects properly designated as British sub- 
jects that is, British-born subjects, and persons in the service of the East India Com- 
pany, w^ere liable to the jurisdiction of the Court of Calcutta*: persons not in the 
employment of the East India Company, but in the employment of His Majesty, 
were not so liable. This Statute extends the liability to those who are servants of 
the Crown ; and that provision, finding its place in this Act of Parliament, raises, 
in their Lordships' opinion, a strong inference that the Statute was meant to apply 
to no other persons than those who were liable to the jurisdiction of the Court of 
Calcutta, to which the last Clause makes a considerable addition. 

Therefore, looking at this Act of Parliament altogether, their Lordships have 
not any doubt what the object of that Statute was : it was only to apply the law 
which had been lately enacted in England, as to an offence partly committed in 
one part and completed in another, to the East Indies, and not to make a new 
enactment rendering persons liable to punishment for a complete offence, who would 
not have been liable before. If the result of our decision should be, that these 
appellants are to escape from justice, we shall regret it ; but that is a matter which 
cannot influence our judgment. If the Mofussil Court has no jurisdiction now, by 
virtue of the East India Company’s Regulations, to dispose of this case, they must 
escape justice ; but we are not, in any way, to alter or construe differently the rules 
of the Criminal Law in consequence of the supposed justice of a particular cavse. 
The rule is, that that law is to be strictly construed ; and so construing it, or even 
without that strictness, the construction of this 56th Section appears to us to 
require us to pronounce in favor of the appellants. 

The 2nd February 1858. 

Fresent : 

The Judge of the High Court of Admiralty, Lord Justice Knight Bruce, the 
Chancellor of the Duchy of Cornwall, and Sir E. Ryan. 

Xdmitation (Regulation 11.1803 Section 18 Clause 3)— Construction of—Iusanity. 
On Appeal from the Sudder Dewamiy Adawlut of Agra, 

Troup and Solaroli, 
versus 

The E. I. Company. 

The Hon’ble Mrs. Dyce Sombre, 
versus 

The E. 1. Company. 

The words “ other good and sulScient cause, ’Mn Clause 3 Section 18 Regulation II. 1803 of the 
Bengal Code, include Jnsanitj^ whether there has been or is a Commission of Lunacy or the like, or not ; 
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and the word “ precluded” in the same Clause does not mean precluded during the whole term of 
years or merely at its Commencement, hut means in effect precluded during any part of it. 

In computing the 12 years period of limitation, there should not be reckoned any time elapsino" while 
the person for the time being entitled to seek redress was not free from disability. 

The question, or the main question, raised by these appeals is of the true 
construction of a passage contained in the 3rd Clause of the 18th Section of the 
Bengal Eegulation, No. II of 1803, as, with reference to the undisputed facts^ 
affecting or not affecting the suits brought by the appeals before us. I say the 
undisputed facts,'' for the facts disputed are, in the view taken by their Lord* 
ships, not, for any present purpose, material. 

The Clause is thus worded : — 

“That, after the period of twelve years shall have elapsed from the date of the cession of 
the Provinces, ceded by the Nawab Vizier to the Honorable the English East India Company, 
the Courts of Adawlut are prohibited from hearing, trying, or determining the merits of any 
Civil suit whatever, if the cause of action shall have arisen at a period being twelve years ante- 
cedent to the date on which the petition for the institution of such suit shall be presented to 
the Court ; unless the complainant can show, by clear and positive proof, that he had demanded 
the money or matter in question, and that the defendant had admitted the truth of the demand, 
or promised to pay the money, or that he directly referred his claim, within that period to the 
matter in dispute, to a Court of competent jurisdiction, or person having authority, whether 
local or otherwise, for the time being, to hear such complaint and to try the demand ; and shall 
assign satisfactory reasons to the Court why be did not proceed in the suit ; or shall prove that 
either from minority or other good and sufficient cause, he wiis precluded from obtainiDg redress : 
Provided, however, that it shall not be competent to the Zillah Courts, under the powers vested 
in them by this Clause, to hear, try, or determine, the merits of any Civil suit whatever, if the 
cause of action shall have arisen previous to the 10th day of November 1801, the date of the 
cession of the Provinces ceded by the Nawab Vizier to the Honorable the English East India 
Company.” 

The appeals are against judgments of the Sudder Dewanny Adawlut Couit of 
Agra, affirming judgments of the Zillah Court of Delhi, which, in two Civil suit» 
instituted against the respondents by plaint in the Civil Court of the Principal 
Sudder Ameen at Delhi, and transferred thence to the Zillah Court of Delhi, gave 
effect to so nouch of their defence in each case as, founded on the Clause that I have 
read of the Regulation, was analogous to what in England is called a plea of the 
Statute of Limitations. The residue of their defence, therefore, did not— the 
merits” did not — in either Court receive any determination. 

The suits were instituted in the year 1848 ; the original plaintiff having been 
David Ochterlony Dyce Sombre, a person of mixed European and Asiatic descent, 
who had become insane some years before, and the Committee of his Estate under 
a Commission of Lunacy, issued against him in England, where D. 0. Dyce Sombre 
passed some portion of his life after the year 1 836, the year in which the alleged 
causes of action in suits took place. He was living when each of the judgments 
was pronounced, but died in the year 1851 ; and some time after that event, the 
suits having been commenced in respect of property, moveable and inmoveable, in 
the North-Western Provinces of India, which he, before his lunacy, and the Com- 
mittee for him after the Commission, claimed against the respondents. The pro- 
ceedings were revived by the present appellants, the representatives respectively of 
the ligiatic after his death, as to the lands and goods in litigation — an amount of 
property, together, of considerable extent and value ; all which had been in the 
possession of a wealthy Begum called Sumroo, who resided, and was, nominally at 
least, a kind of small Sovereign, at Sirdhana in those Provinces, and died tliere at 
an advanced age in the year 1836. 

D. 0. Dyce Sombre seems to have stood towards her in the relation of an 
adopted son, or in an analogous position, and succeeded to the bulk, at least, of her 
riches. That bulk included, as he said and insisted, the lands and moveables in 
dispute, of which, indeed, or some at least of which, she appears to have made, or,. 

, so far as within her power, made to him a donation, or donations, in her iife4inae ; 

. and he seems to have had them, or some part of them at least, in his possession. 
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accordingly, before and at the time of her decease. Soon after that event, and in the 
same ,year, ISSO, the respondents claiming the property in c#iitroversy, of hoth 
kinds (the moveables at least, or some of them, having been in her own possession 
rvhen she died), seized it ; we do not say with violence, but seized it : asserting and 
acting upon their alleged right in the most practical manner. They have never 
relinquished the property thus rightfully resumed (as the respondents say), or, as 
the appellants say, wrongfully taken. 

1). O. Dyco Sojnbre -never submitted to this, except that lie mstituted no suit. 
He obiecteJ, remonstrated, memorialized, represented himself as unjustly treated ; 
but whether wisely or otherwise, did not resort to a Court of Justice. It ^vas the 
Committee of his Estate, I repeat, that, in the year 1848, did so, using both their 
names. 

D. 0. Dyce Sombre was at Sirdhana, we believe, wdien the Begum died ; was 
then, sve also believe, up’wards of 21 years of age ; and (as for every present purpose it 
must be taken) was, at that time, neither insane nor under any other disability, a 
state of things wdiich must be deemed to have continued uninterruptedly for several 
years next after her death, except as to his residence. He probably remained at 
Sirdhana for some Aveeks at least next following her decease, and in Asia during the 
wdiole of the year IS3G, and part, at least, of the year 1837. He came to Europe 
between the end of the year 1836 and the end of the year 1841 ; and probably 
never was again in the East Indies. The Commission of Lunacy issued in the year ; 
1843. He w'as found under it to have been a lunatic from some time in the year ^ 
1842. The Commission of Lunacy was never superseded, and vre must, for the 
purpose of the appeals, consider it as clear and admitted that, from a time previous 
to the end of the year 1842, and thenceforth continually to Ixis death, he was an 
insane person. The acts of which the plaints, the suits complained, were done in 
the year 1836. It was in that year that the respondents took that possession of the 
disputed property of each kind, which, alleged by those proceedings to be wrongful, 
was the ground- work of the suits. 

And we assume that possession to have been taken, and those acts to have 
been done before August 1836, while it was in August 1848, and not before, that 
the plaints were filed. The respondents, on this ground, by their answers to the 
plaints, sot up the 3rd Clause of the ISth Section of the Bengal Regulation No. II 
of 1803 (already mentioned), as bamng the siiUkS. They set up also other defences, 
valid or invalid, just or unjust, with which we are not at present concerned. The 
Zillah Judge, considering the limiting Regulation to apply to the eases, dismissed 
the plaints for that reason in the year 1849, and his opinion was affirmed on appeal 
in the year 1850, by the Siidder Dewanny Adawlut Court at Agra ; from wdiicli 
judgment, in each instance, the appeals now before us have been brought. 

The representatives of -D. O. Dyce Sombre, being by revivor, as I have said, 
the appellants, allege with truth that the acts of which the plaints complained, and 
for which they sought redress, having been done in the year 1836, were, therefore, 
done less than eight years before the time of issuing the Commission of Lunacy, and 
less than seven years before the commencement of that state of insanity in which D, G. 
Dyce Sombre, as I have also said, was contiiuially from some time in the year 1S42 
until his death. And the only question that we can, or at least need, now decide is, 
vrhether, in that condition of circumstances, the alleged bar is effectual — -whether 
such a bar has taken place. Their Lordships think xiot. 

Those words of the Clause of the Regulation upon which the controversy main- 
ly or altogether turns, ai\., ‘‘shall prove that, either from minority or other good 
and sufficient cause, he was jxrecluded from obtaining redress words the last four 
of wffiich are especially remarkable, and which, of course to he construed not without 
reference to the context, seem to their Lordships of difficult interpretation, nor are 
they surprised that the meaning should liave been viewed differently by different 
minds. 

lx 
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But we conceive tliat ©tlier good and sufficient cause” must include insanity 
(whether there have been or be a Commission or Committeeship, or any analogous 
measure, or not) ; and that the word ''precluded,” which must necessarily be under- 
stood as referring to some time or period, does not mean " precluded ” during the 
whole of the term of twelve years, or merely at its commencement, but means, in 
effect, " precluded ” during any part of it. The conclusion at which we have arrived 
on the subject, is rather, therefore, that reached by the Sudder Courts of Bengal in 
analogous cases, than that of the Zillah Court of Delhi and the Sudder Court of 
Agra, in the present. Those two Courts, it is right to add, having acted, or intend- 
ed to act, conformably to the spirit of former decisions of Courts within the North- 
Western Provinces, in holding, as they did, on the hypothesis of twelve years and 
more, from the time of the accruing of the cause of action, in each case, having 
elapsed before either plaint was filed, and D. 0. Dyce Sombre having been in the 
North- Western Provinces, and under no disability when each cause of action accrued, 
and for a considerable period afterwards, and having been a free man, of sound mind, 
until some time in the year 1842, and the Committee of his Estate in the Lunacy 
having been appointed to that office in the year 1844, that the question under the 
Regulation was substantially whether the lunatic and his Estate (so to speak) had 
been guilty of negligence, had not exhibited reasonable and due diligence in prose- 
cuting the claims ; and the Delhi and Agra Judges, being of opinion that that 
question ought to be answered against D. O. Dyce ^mbre and his Committee, 
decided accordingly. Their Lordships are of opinion, with the Bengal Sudder . 
Courts, that the meaning and intention of the framers of the Regulation are shown 
by it to have been that, in computing the twelve years mentioned in it, there should 
not be reckoned any time elapsing while the person, for the time being entitled to 
seek redress, was not free from disability. Here, if we are right, the appellants are 
certainly clear of the Regulation, and the time between the commencement of D. O. 
Dyce Sombre's lunacy, in the year 1842, and his death, cannot count against him or 
the appellants. The suits having been instituted in the year 1848, were, therefore, 
in their Lordships^ judgment, as effectually instituted as if they had been so in the 
year 1844 ; their Lordvships considering themselves bound to give effect to the 
language of the Regulations as they interpret it, — language very different from that 
of the English Statute Law on such subjects. They deem it right to say, in addition, 
that had they, with the Courts at Delhi and Agra, considered it to be properly under 
the Regulation, a question of judicial discretion whether in the circumstances of the 
particular cases, or either of them, to hold the plaints or actions, or either of them, 
barred, their Lordships would have been disposed to think the respondents wrong on 
that point also. 

Their Lordships do not consider it necessary to intimate an opinion as to 
any other point raised in the argument of either appeal, nor do they wish to be 
understood as suggesting that, if D. 0. Dyce Sombre had in the year 1844 recovered 
from his insanity, had without any re-lapse or interruption continued a sane man 
from that time until his death, and lived, in fact, until some time in the year 1852, 
and had in that year instituted against the respondents suits such as those institut- 
ed in 1848, mv^tatis mutandis, the suits of 1848 had not existed, the suits 
of 1 852 would not have been effectually barred by the Regulation. As matters, 
however, are, their Lordships, on the grounds that have been stated, hold that the 
judgments under appeal should be reversed, and, with that I'eversal, the whole matter 
remitted. ; the respondents paying the Indian costs so far as occasioned by the defence 
on the ground of lapse of time founded on the Regulation, and the cost of the appeals 
to Her Majesty, to whom the Committee will report accordingly. 
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The 5th February 1858. 

Present : 

Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, and Sir W. H. Made. 

Wills (of Hindoos)— Construction of. 

On Appeal from the Supreme Coiirt of Calcittkt, 

Sooijeemoney Dossee, 
versus 

Deuobundoo Mullicfc. 

Principlesi laid down for conjstruing the Will of a Hiucloo. 

Where the father of a joint Hindoo family Will left his property to five sons in equal 
shares, with a proviso that, in the event of any of the sous dying without a son or a sou’s son, 
the share of the deceased co-sharer should go over to the survivors. — Held that in the absence 
of express declaration or necessary inference by the testator that the sons should continue a 
joint family, and that the share of the income of a deceased co- sharer should go over with the 
principal to the survivors, such an intention could not be imported into the Will, but that the 
widow of the deceased co-shai*er was entitled to her husband’s share of the income which accmed 
during his life-time. 

Sreemutty SooRJEEiMONEy DossEE, the appellant in this case, is the widow 
and personal representative of Surroopchunder Mullick, who was one of the five sons 
of Bustomdoss Mullick, the testator in the cause out of which the appeal arises. 
Bustomdoss Mullick by his Will, dated the 8th March 1841, made the dispositions 
contained in that instrument. He died on the 10th March 1841. Surroopchunder 
Mullick survived him ; but afterwards died on the 25th November 1847. On the 
20th August 1855, the appellant filed her bill in the Supreme Court of Judicature 
at Fort William in Bengal against the respondents, who are, or represent, the four 
other sons of Bustomdoss Mullick, claiming to be entitled to one-fifth of the income 
which arose from his estate in the interval between his death and the death of 
SmToopchunder Mullick, and to one-fifth of the accumulations made from that 
income. This bill was met by demurrers for want of equity, and as to some of the 
parties upon other grounds also ; which, however, were not insisted upon in the 
argument before us. ' Upon the argument of these demurrers they were allowed by 
the Supreme Court, and the appeal before us is from the orders by which they were 
, allowed. The decision having been made upon demurrer, it must, of course, depend 
'upon the allegations of the bill, whether it ought to be upheld or not. 

[The Bill tvas here stated.J 

The case, therefore, which is made by this bill is that the income of the estate of 
Bustomdoss Mullick, which accrued between the time of his death and the death of 
Surroopchunder Mullick, was joint estate of the five brothers, and that the appellant, 
upon the death of Surroopchunder Mullick, became entitled to her share of that 
income. That the appellant, or the appellant and her daughters, would be so 
entitled if the income in question is not affected by the gift over, contained in the 
eleventh item of the Will, is not attempted to be denied ; but it is insisted on the 
part of the respondents that, by virtue of the gift over, the income passed with 
the principal to the four surviving brothers. 

This, therefore, is the question which we are called upon to decide. It is a 
question between the eifate of Surroopchunder and the parties claiming under the 
gift over ; and, as it seems to us, it must depend wholly on the construction of the 
Will. In determining that construction, what we must look to is the intention 
of the testator. The Hindoo Law, no less than the English Law, points to 
the intention as the element by which we are to be guided in determining 
the effect of a testamentary disposition ; nor, so frn as we are aware, is there any 
difference between the one law and the other as to, the materials from which 
the intention is to be collected. Primarily, tbe words of the Will are to be 
considered. They convey the expression of the testator s wishes j but the meaning* to. 
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be attacbed to tbein may be affected by surrounding circumstances; and where this 
is the case those circumstances; no doubt; must be regarded. Amongst the cir- 
cumstances thus to be regarded is the law of the country under which the Will is 
made, and its dispositions are to be carried out. If that law has attached to parti- 
cular words a particular meaning, or to a particular disposition a particular 
effect, it must be assumed that the testator, in the dispositions which he has made, 
had regard to that meaning or to that effect, unless the language the Will or the 
surrounding circumstances displace that assumption. 

These are, as we think, the principles by which we ought to be guided in deter- 
mining the case before us ; and we must first, therefore, consider what -was the inten- 
tion of this testator to be collected from the words of his Will. Now, there is here, in 
the first item of the Will, an absolute gift of one-fifth of all the testator’s property to 
each of his five sons ; but in the 1 1th item of the Will, in the event of any of the five 
sons dying without a son ora son's son, there is a gift over to such of the other sons or 
son’s sons as may then be alive. Upon the literal construction of these dispositions 
what is given by the 1st item is, in effect, taken away by the 11th; for, if full 
effect be given to the 11th item, it -would vest in contingency diiriug the life of 
each son, whether his share would belong to liim or to his brothers or nephews, 
depending upon whether he should die lec.ving a son or a son’s son ; hut this 
construction cannot, of course, be admitted. To adopt it, would be to impute to 
the testator this inconsistency, that he intended at the same time to give absolutely 
and contingently. This cannot have been his meaning. He must have intended 
that those to whom lie gave absolutely should have some enjoyment of that which 
he gave to them. That enjoyment could not be less than the enjoyment of the 
income of their shares. It was suggested, indeed, in the argument before us, that 
the words the share that he has obtained of the immovealiles and moveables of my 
estate,” would reach the income no less than the capital. But, imdepeudently of 
what has been already said, this suggestion cannot, as we think, be maintained. 
The Will of a testator must 'primd facie at least be taken to refer to that which 
is the subject of his disposition — the property which he has himself to give ; and 
if he has evinced his intention to give that property, very strong and clear lan- 
guage must be required to countervail that intention, and subject the property 
which he has once given to this further disposition. No such intention can, avS it 
appears to us, be collected from this Will ; and so fai> therefore, as the intention, 
of this testator is to be gathered from the words w^hich he has used, we think that 
we are safe in concluding that his intention was, that his sons should, in any event, 
enjoy, during their lives, the income of their vshares of his property. It is satisfac- 
tory to find that, in this respect, we agree in opinion with the Court whose judg- 
ment we are called upon to review. 

Such, then, being the intention of the testator to he collected from the 1 st and 
11th items of the Will, it is next to be considered whether the other dispositions of 
the Will evince any different intention, and it does not appear to us that they do. 
They seem to relate only to the mode in which the estate is to be administered, and' 
to the burthens to which it is to be subjected. 

If, therefore, wo are to impute to this testator any intention different from that 
.which is to be collected from the words of his Will, it must be upon: the ground that 
there are extrinsic circumstances w’^hich disprove the expresHcl intention, and prove 
the different intention. The expressed intention ought, as we conceive, to prevail, 
utiless the different intention be clearly demonstrated. We may doubt whether 
the testator really intended what his words import, but a Court of construction 
must found its conclusions upon just reasoning, and not upon mere speculative 
doubts. What, then, are the extrinsic circumstances upon the faith of which we 
-are called upon to conclude that it was the intention of this testator that the income 
’ ; of %is sons! shares of bis property sliould not form part of their estates, but should 
? ^ter with the principal of their shares. They are two : that this was a 
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joint family, and that the sorb were joint in estate ; and secondly, that by the Hin- 
doo Law, where parties are joint in estate^ the increment folio wsHhe principal. As 
to the first of these grounds, it does not seem to us cit all to affect the <.|uestioii we 
are called upon to decide ; for, admitting the family to have been joint, aii<l the sons 
joint in estate, the right of any one of the co-sharers would not, "under the Hindoo 
Law, pass over, upon his death, to the other co-sharers ; it would be part of the estate 
of the deceased co-sharer, and would devolve upon his legatees, or his natural heirs. 
It does not, therefore, seem to us that it would follow from the sons having been joint 
in estate, that wiiat was given to one was meant upon his death to go over to the 
others, even if the joint estate had been constituted by the Will ; much less so if, 
as the Court in India has thought, and as w^e think, the testator has not by his 
Will imposed upon his sons the obligation of contiouing joint in estate. Tiien as to 
the rule of the Hindoo Law, that the increment follows the principal where the 
parties are joint in estate.' It is not necessary for us to give any opinion upon the 
extent and limits of this rule, and wc desire not to be understood as intimating any 
opinion upon those points. * The question in this case, as we view it, is, whether the 
rule is properly applicable to the case before us ; and we arc of opinion that it is 
not ; assuming that the testator could, if he had thought ht, have imposed upon 
his sons the obligation to continue joint in estate ; appoint on which also we give 
no opinion. He has not, as we think, imposed that obligation, and we do not think 
that a rule which might well have been applicable had tlie obligation been validly 
imposed, can properly be applied in a case where the obligation has not l^een im- 
posed. It was argued, indeed, at the bar, that the testator contemplated that his 
sons would continue joint in estate, and the learned J udges of the Supreme Court 
seem to have so considered, and thence to have deduced the inference that he 
meant the income of each son’s share to go over with the principal. We tlaiik, 
however, that the learned J udges were not justified in applying this assumption to 
the construction of the Will. The testator must, of course, have known that his 
sons were joint in estate, and he has not attempted to interfere with their election 
whether they would continue so or not. If they had severed in estate, there can 
be no doubt that the income of each share would have belonged to the owmer 
of that share. Can we say tliat the testator did not contemplate that there might 
be such a severance ; and if not, on what ground are we to rest the inference wLich 
the Court has. deduced? Can we say *that the testator intended that if his sons 
continued joint in estate, the income of their shares should go over witli the princi- 
pal ; but that if they severed in estate, each should take his share of the income ? 
We think not. Such an intention might have been expressed, but the testator has 
not expressed it, nor, so far as w’e can see, does his Will furnish any sufficient ground 
for presuming that he so intended. In the absence of express declaration, or of 
what may be called necessary inference, we are of opinion that such an intention 
cannot be imported into the Will. The effect of it would be to render the disposi- 
tion of the property dependent, not upon the Will of the testator, but upon the sub- 
sequent acts of his legatees. The character and position of a legatee may well 
form the inducement to the gift in his favor, but we think it is going too far to say 
that, in the absence of express declaration or necessary inference, the extent of the 
gift can be measured by the legatee’s continuing or not continuing to hold that 
character and positicfti. Such considerations do not, we conceive, form legitimate 
eienients in the construction of the Will. We collect from the judgment, that the 
learned Judges considered that it was more consonant to the principles of the Hin- 
doo Law to hold that the increment should go over with the principfil than that it 
should pass to the Jiatural heirs ; but the construction wdiich the learned Judges 
have put upon tlie Will by enlargement of its terms, seems to us to be at variance, 
rather than in consonance, with the spirit of the Hindoo Law. Equality among the 
heirs is, as %ve undertsanJ, the vspirit of the law. The law^ does not treat the principal 
and the increment as undistioguishable in their nature, for there is no doubt they may 
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be severed ; but it treats them as united for the purpose of dividing them equally 
amongst all the unifed family, that is, all the heirs ; and if that entire equality cannot, 
as in the present case in consequence of the dispositions of the Willit cannot, be attain- 
ed, the partial attainment of it seems to us to be more in the spirit of the Hindoo Law, 
than its total rejection. Upon these grounds, we find ourselves unable to agree in 
the opinion of the Supreme Court, and are of opinion that these demurrers ought 
to have been overruled ; we shall, therefore, humbly recommend to Her Majesty 
that these orders be reversed, and the demurrers overruled. The Supreme Court 
has thought that the costs of the demurrers in that Court ought to be paid out of 
the state, and we think that the costs of the appeal ought to be so paid also, and we 
shall accordingly add this provision to our recommendation. 


The 15th February 1858. 

Present : 

% 

Lord Justice Knight Bruce, the Chancellor of the Duchy of Cornwall, Sir E. Eyan, 

and Lord J ustice Turner. 

Hindoo Law-Adoption— Widow (of Member of divided Hindoo family)— 

Rights of. 

On Appeal from the Sudder Levjconny Adaivlut at Calcutta, 

Soondur Koomaree Debea, 
versus 

Gudadhur Pershad Tewaree. 

Gudadhur Pershad Tewaree, 
versus 

Soondur Koomaree Debea. 

According to the Hindoo Law a power to adopt may be given^ verbally. 

The widow of a childless member of a divided Hindoo family is entitled to a life interest in her hue- 
band’s estate after the death of an adopted son before attaining majority. 

These cases came before us upon two appeals, in the nature of appeal and 
cross-appeal. The appeals arise out of two suits in the Zillah Court of Burdwan, 
in the nature also of suit and cross-suit. The first of these suits was instituted on 
the 9th of May 1834, by Soondur Koomaree versus Gudadhur Pershad, for the 
purpose of recovering from him some property of Hurree Pershad Tewarree, the 
late husband of Soondur Koomaree. 

Ill this suit Soondur Koomaree Debea claimed as the wfidow of Hurree Pershad 
and as the mother of Rada Pershad, a minor whom she had adopted, as she alleged, 
by the permission of her late husband. 

It appears that she was non-suited by the Sudder Ameen, in the first instance, 
on the ground that Rada Pershad, the adopted son, had died, and that a second 
adoption which she had made was not valid ; but that, on appeal, the Sudder Court 
set aside the non-suit, and directed that, on her proving her title as heir of Rada 
Pershad, the first adopted son, the case should proceed. It further appears that 
Soondur Koomaree accordingly proved her heirship ; and that she then also put in 
a claim to be entitled in her own right, under a deed of Unomuttee Pottro, alleged to 
have been executed by Hurree Pershad, and which had been produced.on the first 
hearing before the Sudder Ameen, in support of the authority to adopt, and the case 
was then again heard before the Sudder Ameen, and she was again non-suited upon 
the :^ound that the Unomuttee Pottro was invalid, and that her suit having been 
on behalf of Rada Pershad, as heir, she was not entitled to recover in her 
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own right as widow and heir, but that she again appealed to the Sadder Court, and 
that that Court then pronounced the following decision : — ♦ 

As the appellant sued in the first instance as widow of Hurree Pershad^ and as mother of 
her adopted son, a minor, and when she appealed from the non-suit, claimed to be heard as 
widow according to the Shasters, as devisee under the two-fold deed called U nomuttee Pottro, 
and as heir of her adopted son, it is clear she never gave up her claim as widow, though she 
was preferring a claim to be heard as mother also of Rada Pershad. Her right as widow has 
been decided by the Pnncipal Sudder Ameen himself in his decision, confiimed in appeal by the 
Sudder Court, therefore it is indisputable. As she never gave up this right, though she 
brought more prominently forward the rights by adoption, equity requires that she should 
be allowed to prosecute her claim on the former, notwithstanding the latter had been adjudged 
invalid. 

Ordered, — ^That the case be returned to the Zillah, to be restored to the file, and re-tried 
on its merits. Let the whole value of the stamp paper of the petition of appeal be returned to 
the appellant ; and since the remuneration of pleader’s fees has been arranged under the provi- 
sions of Regulation XII of 1833, therefore no orders are necessary upon this point.” 

It also appears that the case was accordingly re-tried upon its merits, and the 
following decree pronounced by the Sudder Ameen, and subsequently, upon appeal, 
affirmed by the Sudder Court : — 

“ On a consideration of the foregoing circumstances, ordered that this case be decreed. The 
plaintiff is to get from the defendant the sum of 54,914, rupees 12 annas 7 gundas 2 cowrees 2 
ki'anteh, being a moiety of the ready cash in the malkhanah and profits of the zemindaree, (See., 
and the amount of fine remitted, and 3,660 rupees 15 annas 15 gundas 2 kranteh.the amount 
of exchange for Sicca rupees into that of the Company’s, making a total of 58,575 Compan/s 
rupees 12 annas 2 gundas 3 coVrees, and interest thereon from date of suit to this day ; and the 
plaintiff to get possession by demarcation and partition, a moiety of the remaining lands, tanks, 
and gardens, with trees and places as specified in the plaint, the partition to be made by depu- 
tation of an Ameen, save and except the lands, tanks, gardens, and places, &c., and the house, 
of Shoodhakrishn Ghose and the Asareeah mangoe trees specified in the first paragraph, and 
denied by the pleader of the defendant. Let the worship of the idol, with Lot Rayiah apper- 
taining thereto, the Asareeah mangoe trees and other goods of the Debshowah, be performed 
and continued in the custody of both the parties. The plaintiff is to get a moiety of the rent 
of the house of Shoodhakrishto. The costs of Court proportionate to the claim established 
is to be borne by the defendant, and the plaintiff is to get interest on the amount decreed from 
to-morrow’s date.” 

The second of the appeals before us, that of Gudadhur Pershad, is from these 
decrees of the Sudder Ameen and of the Sudder Court. 

It may be as well, at this point of the case, to state that there is no appeal 
before us from the order of the Sadder Court of the 29fch July 1845 ; and that we feel 
bound, therefore, to regard Soondur Koomaree as suing, and, of course, as defend- 
ing, also, in all the characters referred to by that order. We agree with the Sudder 
Court that he ought to be so regarded. 

The other suit in the Zillah Court of Burdwan, to which we have referred, was 
instituted by Gudadhur Pershad against Soondur Koomaree on the 9fch of August 
1834, for the purpose of recovering the whole estate of Hurree Pershad, upon the 
ground that Soondur Koomaree had forfeited her rights as widow and heir by 
’ unchaste and un-widowlike conduct, and that the XJnoinutte Pottro was fabricated, 
and the adoption under it invalid. 

In this suit Gudadhur Pershad was nonsuited by the Sadder Ameen, upon the 
ground that Soondur Koomaree had not forfeited her' rights as widow and heir ; but 
the Sudder Ameen, in the judgment pronounced by him, declared his opinion that 
the Unomuttee Pottro was a fabricated instrument, and that Soondur Kooinaree 
was only entitled to Hurree Pershad’s property for her life, and that upon her death 
Gadadhur Pershad would be entitled to it. 

From this decree of the Sudder Ameen, Soondur Koomaree appealed to the 
Sudder Court, but the Sudder Court was also of opinion that the Unonautto Pottro 
was fabricated, and dismissed the appeal. 

The first of the appeals before us, that of Soondur Koomaree, is from these tw6 
latter decrees. 
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It was objected to this first appeal^ that it is merely an appeal from reasons on 
which the decree ic founded, and is therefore incomptent ; but their Lordships are of 
opinion that the decree cannot be regarded otherwise than as establishing the inva- 
lidity of the Unoinuttee Pottro as between Soondur Koomaree and Gudadhur Pershad, 
and all parties claiming under them, and they are of opinion, therefore, that this 
objection cannot be maintained. 

They have felt it their duty, therefore, to examine these cases upon their 
merits. Upon proceeding to examine them, the first question plainly is, the validity 
of the instruments on which the right to adopt is claimed, and more especially of the 
Unoinuttee Pottro, on which the claim to the property is founded, failing the adoption. 

In examining this question, the facts of the case require particular attention. 
Some of them are common to both parties. Byjnath Tewarree died, leaving two 
sons. Earn Pershad, and Gudadhur Pershad, the party to these proceedings. Ram 
Pershad afterwards died, leaving one son, Hurree Pershad. Hurree Pershad married 
Soondur Koomaree, the other party to these proceedings. Hurree Pershad was a 
minor at the time of the death of Earn Pershad, his father, and Gudadhur Pershad 
was appointed to be his guardian. After Hurree Pershad had obtained majority, 
and in the year 184;2, a separation took place between bim and his uncle, Gudadhur 
Pershad, and the joint property was divided between them. Thus far both parties 
are agreed. The question we are now considering depends upon what took place 
after this partition. It is alleged by Soondur Koomaree, that in the month of 
August 1831, Hurree Pershad, being in a state of approaching dissolution 
determined to empower her to adopt a son, and to constitute her sole heiress, and 
proprietor and owner of his property ; and that he accordingly, on the 1 5th of 
August 1831, lodged with the Judge and the Collector two petitions, each of which 
was in these terms (p. 79); and that he also, on the same 15th of August 1831, 
executed an Unomuttee Pottro, in these terms ( p. 79 ) ; and that under the 
authority given to her by these instruments, she, on the 15th of January 1832, 
adopted Eada Pershad, the son of her sister. On the other hand, Gudadhur Pershad 
wholly denies the validity of these instruments, and alleges that they were fabricated 
that Hurree Pershad’s signature to them w^as forged and his seal affixed to them at a 
time when he was wholly insensible'; and he relies upon the contents of the instru- 
ments, and upon some ei’asures which appear upon the Unoinuttee Pottro, as ‘con- 
clusive in his favor upon the question. 

It was much pressed upon us in the argument on his part, that the Judge of 
the Zillah Court, by whom these questions were first decided, had tbe oiDportunity of 
seeing the original Unomuttee Pottro and petitions, and the witnesses on whose tes- 
timony the case was said to depend ; and that both the Courts in India had better 
means than we have of knowing the customs and habits of the people, and of judg- 
ing whether such instruments as those which are in question were likely to have 
had existence. Their Lordships are fully sensible of the weight which is due to 
these considerations, and they would not lightly differ from the Courts in India upon 
questions of evidence or of custom ; but it is their duty carefully to examine the cases 
which are brought before them, giving, of course, full weight to the decisions which 
have been pronounced upon them ; and if upon the result of that examination they 
are satisfied that those decisions are not well-founded, it is not less their duty to de- 
clare that opinion. 

In this case their Lordships have the misfoiliune to differ from the Courts in In- 
dia, and they have less difficulty in doing so, as the question to be decided depends 
much more upon the documentary than upon the parol evidence. Both, however, 
must, of course, bO regarded ; and it is scai'cely necessary to say that, from the very 
nature and constitution of these suits, the evidence taken in each of them must be 
looked at in determining the other, 

.|a considering the validity of instruments of this description, it is of great 
in the first place, to ascertain the position of the parties at the time 
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when the instruments are alleged to have* come into existence and the motives 
wJiich may have led to the execution of them. This case presents no difficulty in 
that point of view ; for the evidence on the part of Gixdadhur Pershad abundantly 
proves that, at the time when these documents are alleged to liave come into 
existence, there could be no other state of feeling between Hiirree Pershad ainl 
Gudadhur Persliad, than the most determined enmity. Nearly every witness 
examined on the part of Gudadbiir Pershad, proves that they were continually 
quarreling. Neither can any one doubt the great importance attached by tlio 
Hindoos to the existence of a son — their, salavation depending upon it. We start, 
therefore, wnth every probability in favor of these documents. 

It is not, however, upon probabilities that this case can be decided. We must 
look to the facts. The first and most important fact to be attended to is that of 
the f>etitions‘to which we have referred, having been lodged in Court, and before the 
Collector, on the loth of August 1831. Nothing can be more strong than the 
language of these petitions, if the}^ are authentic. They purport not merely that 
there was to be power to adopt, but that the projierty w^as to be the wife’s, A power 
to adopt may, as we understand the Hindoo Law^, Ije given even verbally. Surely, 
then, these documents, if authentic, must be taken to have given it, or, at ail 
events, to prove that it had been given. Is there, then, any sufficient reason to 
doubt their authenticity ? They bear not merely the seal, but the signature, of 
Hurree Pershad. Respondent has given no proof that the signature is not geuiiiue. 
His witnesses are silent upon the subject. He has not even attempted to prove the 
forgery he alleges. The absence of any such evidence, under such circumstances, 
furnishes, as their Lordships think, strong ground for assuming the authenticity mf 
these petitions ; and if authentic, they would alone, as it appears to their Lordships, 
be sufficient to dispose of Gudadhur Pershad’s case for it has not been disputed 
at the Bar, thougli it was disputed in the pleadings, that if there was power to adopt, 
there was a valid adoption of Rada Pershad, and Soondiir Koomaree is the heir of 
Rada Pershad. It was said, however, that the Unomnttee Pottro was, at all events, 
fraudulent, and it \vas sought to affect the authority of these petitions by the fraud 
in fabricating the Pottro. The case was presented to ns, in this respect, as if the 
petitions and the Unomuttee Pottro depended wholly upon the same evidence ; but 
this is not so. The petitions having been lodged in Court, have the stamp of autho- 
rity, which is 'wanting in the case of the Unornutteo Pottro. As to the XJnomuttee 
Pottro itself, how^ever, how does the case stand ? This instrument purports also to he 
signed and sealed by Hurree Pershad ; and there is the same absence of evidence 
to prove that the signature to it was forged, as there is with respect to the signa- 
ture of the petitions. 

The Sudder Ameen, in his judgment, places reliance upon the date of the in- 
strument having been erased, and some other date having been substituted ; but 
whatever alteration may have been made in the date, it is j^Iain that the deed was 
executed in the life-time of Hurree Pershad. Not only does this appear by the an- 
swer of Gudadhur Pershad, but the, very date of ^he alleged fabricatou of the deed is 
mentioned in the petition presented by him on the 9th August 1838, and is fixed as 
being the day before the death of Biirree Pershad ; unless, therefore, tliere was an 
alteration in the state of mind of Hurree Pershad, between the 15th August 1831, 
and the time of his death, the alteration in the date cannot, as it seems to their 
Lordships, have been material ; and as to the other alleged erasures in the names of 
the witnesses to the deed, it is to be observed, that the Sudder Aineen does not 
at all refer to them. He appears, in his judgment, to have relied upon the circum- 
stance of Hurree Pershad not having himself adopted Rada Pershad ; but their 
Lordships do not consider that the mere ^ fact of non-adoption by Huree 
Pershad himself weighs much against the validity of the deed. Many circum- 
stances may have induced Hurree Pershad, rather to trust the adoption to his 
widow, than to make it himself ; and no instrument, giving a power to adopt, 

1 0 
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could be held valid, if the non-adoptipn by the party making the instrument be 
held to prevail against it Eeliance was also placed on Soondur Koomaree having, 
soon aftet* the death of Huree Pershad, claimed as heir in the suit 6,996 ; but it 
is to be observed, that, at this time, the adoption had not been made : and besides, 
from what has been already stated, it appears clear that the TJnomuttee Pottro was 
in existence in the life-time of Hurree Pershad. Some reliance appears also to have 
been placed upon some slight discrepancies appearing in the evidence of the 
witnesses examined on the part of Soondur Koomaree ; but in their Lordship’s 
judgment, such discrepancies tend rather to support, than to discredit, the 
testimony of those witnesses. There are also other slight circumstances on which 
the Suclder Ameen has relied, which do not appear to their Lordships to 
require any comment-; but the Sudder Ameen in some degree relied, and the Sudder 
Court almost wholly relied, upon the inconsistency of this deed — that the gift of 
the property to Soondur Koomaree was at variance 'with the power of adoption 
given to her. This, no doubt, is a circumstance to which, if unexplained, great 
weight would be due, but the circumstances of this case appeal* to their Lordship to 
explain it. It is obvious that in the state of the relations existing between Hurree 
Pershad, and Gudadhur Pershad, the natural desire of Hurree Pershad would be 
to prevent his property from falling into the liands of Gudadhur Pershad, into whose 
hands it would have gone if he had not otherwise disposed of it. That this was 
the feeling of Hurree Pershad appears from the evidence of Gudadhur Pershad’s 
own witness, Bheekum Sing, who, upon his examination, states : — 

“ Formerly, the defendant and Hurree Pershad Tewarree were joint in mess, I was in 

tlieir employ. On the death of the defendant in the year 1230, there was a partition made of 
the zemindaree, &c., in the year 1231. A fcer that both the parties w^ere in possession of their 
shares. In the year 1238 Hurree Pershad Tewarree became very weak from illness. I had left 
the service then, and was not in employ, but frequented him still ; when I used, Hurree Pershad 
Tewarree was indeed very weak. One or two days before his death, I and many others had gone 
to see him, and at the same time Gudadhur Pershad Tewarree had also come to see him, 
when he said to Hurree Pershad Tewarree, ‘ You are very weak ; what are you doing with the 
zemindary 

On this Hurree Pershad said, ‘ I have a wife ; she will sustain my, honor. I have transferred 
the whole to her by writing.” On hearing this the defendant went away in a rage. ‘ I also 
went away. The other people also left the place. ” 

The evidence of this witness is the more material as it shows that Gudadhur 
Pershad was aware of the execution of this deed even in the life-time of Hurree 
Pershad ; and this leads us to the consideration of his conduct. Knowing of the 
existence of this deed, as appears by the evidence of this witness, by his answer, 
and by the petition already referred to, he instituted no proceedings until the 9th of 
August ISSi, and then only when he had been sued by Soondur Koomaree, and was 
called upon to put in his answer in the suit instituted by her. This question, 
therefore, as to the validity of the deed of Unomuttee Pottro, appears to their Lord- 
ships to be reduced to the question of the alleged insensibility of Huree Pershad ; 
and on this point their Lordships fully concur in the opinion of the Sudder Ameen 
that no credit whatever can be gi^^en to the testimony of the witnesses examined 
on the part of Gudadhur Pershad upon the subject. Their Lordships have thought 
it right to examine this case with reference to the evidence on the part of Guda- 
■ dhur Pershad ; but, having done so, they think it right bo add that they are dispos * 
ed to attach more "weight to the evidence on the part of Soondur Koomaree than 
the Sudder Ameen appears to have done ; they see nothing to impeach the evidence 
of Ram Mohun Sircar, upon whom the Sudder Ameen, in the copy of his judgment 
printed in the Appendix td the first appeal, casts no imputation whatever. It is 
true, indeed, that in the copy of the same judgment, printed in the Appendix to 
the other appeal, he is made to speak of him in these terms ; — 

“Witness, Earn Mohun Shear, is one of those attached to the Court for the purpose of giving 
^idenceand is not worthy of reliance. Without even looking to the conflicting nature of the 
^U^on'y of each of these witnesses their evidence in my opinion has no weight iu this case.” 
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* * Their * Lordships, however, are not disposed to place reliance upon this latter 
copy of the judgment ; for they find that in the reasons of appeal ftreseuted by Sooa- 
dur Koomaree against the judgment of the Sudder Aineen there is the following 
passage : — 

The Principal Sadder Ameen, after his deep researcli could state nothing against Pam 
Mohuu Sircar, my witness, and a vakeel of the Court, in his decision, except that nothing could 
be carried by the evidence of a single witness ” 

And that, in the answer to these reasons, there is no mention made of any such 
observation having been made by the Sadder Ameen, as appears in the second copy 
of the judgment. 

Upon the whole, therefore, their Lordships are of opinion that upon the first 
appeal the decisions of the Sudder Court and of the Sudder Ameen ought to be 
reversed. 

The case, however, between these parties does not require that any decision 
should now be given as to the rights of parties who may become entitled after the 
decease of Soondiir Koomaree ; and feeling, for the reasons which have been 
already assigned, that these rights (if any) will be better investigated in India, their 
Lordships are not disposed to go farther than the necessity of the case requires. 
They intend, therefore, upon the first appeal humbly to recommend to Her Majesty 
that the decrees of the Sadder Court and of the Sadder Ameen be reversed, and that 
in lieu thereof the decrees stand and be as follow : — ^ 

It appearing to their Lordships that Gudadhur Pershad cannot, under any 
circumstances, have any right to the property in question in this suit during the life 
of Soondur Koomaree, it is ordered that the suit be dismissed without prejudice lb* 
any question as to the rights of Gudadhur Pershad (if any) after the death 
of Soondur Koomaree, and without prejudice, also, to the rights (if any) of any 
person not before the Court in this cause, either in the life-time, or after the death, 
of the said Soondur Koomaree : and their Lordships will order Gudadhur Pei'shad 
to pay the costs both in the Ziilah and Sudder Court.” 

tjpon the second afjpeal, that of Gudadhur Pershad, three points were 
raised ; — 

1. That all the accounts had been settled up to the time of the partition, 
and that the appeliaut, Gudadhur, had been improperly charged in respect of his 
receipts before that time ; and, furtiiei;, that he had been improperly charged with 
rents which he had not received. 

2. That he had been improperl}^ charged with a moiety of a fine which had 
been paid to Government, and afterwards re-paid to him ; and, 

3. That he had been improperly charged with the amount and value of 
property which had been abstracted from the malikana, or treasury, in the year 
1830. 

The second point was abandoned at the hearing ; upon the other two points it 
ivS unnecessary to say more than a few 'words. It appears to their Lordships, from 
the partition papers, to be clear that accounts were to be afterwards rendered, and 
their Lordships see no evidence to show that atiy such accounts ever were rendered, 
and certainly none to show that any such accounts were settled ; nor do their Lord- 
ships find that it is alleged by the answer, that there ever was any settled account : 
and with respect to the rents, the appellant Joeing in possession, was hound to keep 
the accounts of bis receipts, and not having produced any such accounts, 5s properly 
chargeable with the full rents. There remains then only the third point, as to which, 
upon carefully looking into the evidence which was referred to on the part of the 
appellant, their Lordships are fully satisfied that the property abstracted from the 
malikana was not stolen, as the appellant has alleged, but was possessed by the 
appellant himself. Their Lordships are, therefore, of opinion, and will hiimbiy 
recommend to her Majesty, that Gudadhur Pershad s appeal be dismissed, with 
costs. 
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The 16th February 1858. 

Present : 

The Judge of the High Court of Admiralty, the Chancellor of the Duchy of 
Cornwall, Sir E. Ryan, and the Judge of the Court of Probate. 

Evidence (Copies of Documents)— Amaram Grants (Besumption and 

Assessment of). 

On Ay'pealfrom the Sudder Deimnny Adawlut of Madras. 

TJnidi Eajaha Eaje Venkataperumal Rauze Bahadoor, Zemindar of Karvetinuggar, 

versus 

Penimasainy Venkatadry Naidoo and others. 

■With regard to the admissibility of evidence in the Native Courts in India, no strict rule can he pre- 
scribed as in the Courts in England. 

A copy of adocument coming out of a imblic office, and certified by the Officer in charge of that 
Department to be a true copy, is admissible in evidence. 

An amaram grant is resiimable at the pleasure of the zemindar. The grantees of such a grant, when 
resumed, if they remain in possession without payment of the assessment which they are lawfuUy bound to 
discharge, are liable to be sued for such arrears of assessment. 

Considering that the decision in this case may affect a very considerable 
amount of property, besides that which is the proper subject of the suit, and 
vseeing that the two tribunals in India have pronounced conflicting judgments, we 
should, had we entertained any doubt whatever as to the advice which we should 
tender to Her Majesty, have been anxious to have heard a reply, and to have 
taken time for consideration ; but the case is, in our judgment, so clear that only 
one result can possibly be come to, and therefore we proceed at once to declare the 
opinion we have formed upon the questions before us. 

This is an appeal from the Sudder Adawlut Court of Madras. The parties 
are the zemindar of one of the four western zemindaries of Arcot, the original 
plainti^, and now appellant, and certain persons occupying lands within the zemin- 
dary, defendants, and now the respondents. The suit commenced in ISIS in the 
Ziliah Court of Chitfore. 

The plaint stated that the zemindary was originally granted by the Rajah of 
Arcot to the ancestors of the plaintiff ; but, on the accession of the British Govern- 
ment, that grant was confirmed under certain conditions. It then sets forth that 
certain grants were made to the ancestors of the respondents, in the nature of 
amaram^’ grants ; that these grants were resumable ; and that in the year 1 810-11 
the plaintiff resumed those grants, and required the respondents to pay the full 
assessment on their lands ; and it concludes by stating that the demand is for 
13,597 rupees, being the amount due on such assessment, including intei'est. 

The answer of the respondents is to the following effect : that their ancestors 
rendered great services to the ancestors of the plaintiff ; that, in requital for this 
service, a grant was made to them of several districts, then a jungle, amongst which 
lands is the village in question ; but they deny that they held it on condition of 
rendering any service, or that they rendered any ; and allege that they hold it 
under a sunnud'’ from the appellant’s ancestors. They then state that this action 
ought not to have been brought for t^e recovery* of the arrears, but ought to have 
been brought for the village itself. 

They do not deny that a jodi was paid for the village, but allege that that joiii 
was fixed and permanent, and never was, or could lawfully be, inci'eased. They 
distinctly deny the power of the zemindar to resume or alter the grant enjoyed by 
tbem. 

The reply calls upon the Court to ask for the document under which the 
; espondents allege they held the village, and refer to various facts and circumstances 
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tending to establisit the appellant’s right, as set forth in the plaint. There is a 
rejoinder on behalf of the respondents, which is, as the other pleadings are in great 
part, arguments on evidence to be produced. 

It seemed prudent to the advisers of the appellant to file a supplemental plaint 
for the recovery of the village. 

The real question between the parties is — under what tenure the respondents 
held the village ? On the part of the respondents they say it was an enam tenure. 
The appellant contends that it was an amaram tenure. 

Before proceeding farther, it may be expedient to consider the nature of these 
tenures, and the incidents consequent thereon. 

There has been much controversy, in argument at least, as to the meaning of 
tliese words, though we find no such doubt in ether the Zillah or Sadder Adawlut 
Courts. We apprehend that the word enam originally meant a grant geuerally ; 
that such grants were of various description — as an alUcmgha enam, which meant a 
grant in prepetuity, not resumable by the zemindar. That there were various other 
grants as set forth in the statement of Mr. Stratton, as grants for religious or charitable 
purposes ; and also to other descriptions of grants, called amaram and kathibady, 
and that the latter gi’ants were grants resumable. Probably, in process of time, 
when the word enam alone was used, it meant a grant in perpetuity^, not resumable. 
But there is not the least reason to suppose that when the term amaram was ap- 
lied, it did not mean a grant resumable at the pleasure of the zemindar. We think 
that this explanation will, in very great measure at least, be confiiined by the reference 
we shall presently make to the evidence in the cause. For instance, in the judgment 
<»f the Zillah Court, page 180, paragraph 6, the Judge states that the defendaats 
contend that the grant was not a service enam, evidently showing that enam was a 
word to be qualified according to its own conditions. That an amaram grant was 
resumable, is assumed throughout the judgment. 

The title of the appellant to the zemindary is not a matter in dispute ; but we 
will refer to the documents upon which that title is founded, in order to ascertain 
the powers which he was authorized to exercise under that title. 

What were the powers of a zemindar, of one of these zemindaries, prior to the. 
year 1802, it might be difficult to define with perfect accuracy ; but we may pre- 
sume, as we think we are fairly entitled to do, and with no disadvantage to the re- 
spondents, that they were at least commensurate with the powers stated to belong 
to a zemindar in 1802. The most important documents on this subject are~^rs^, 
the letter of Mr. Stratton, the Collector of the Northern Division of Arcot, to the 
Board of Revenue, which is dated July 14, 1801, and to be found at page 50 : 
in the 1 4th paragraph of that lettei', he states that the 'polygars, that is, the zemin- 
dars, are at liberty to resume the amaram enams, without assigning any reasons 
whatever, the word amaram being used as an adjective. 

The next document, and a most important one it is, is dated 24th August 1802, 
and is produced by the defendants ; and it may be remarked, by the way, that it 
is verified as a true copy by Mr. Bourdillon : it is marked number 146, and is to 
be found at page 177 : it is a letter from Lord Clive, then Governor of Madras, to 
the then zemindar of this zemindary. That document states that from 1792 the 
zemindary was subjected exclusively to the British Government ; that the estab- 
lished ince-cush alone was paid, and that the zemindary was free from all other 
charge except the Military establishments ; it proceeds to relieve the zemindar 
from all Military service, and to fix a payment instead : and this letter further 
states that a sunnud, fixing the sum of star pagodas to be paid, is transmitted. At 
paragraph 7 of this letter Lord Clive refers to the revenue which will revert to the 
zemindar from the amaram peons ; or, in other words, he points out that the Mi- 
litary service on which such amarams were held, being discontinued, the revenue 
would revert to the zemindar. 

Paragraph 11 is to the same effect. 
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At page 163, No. 133, will be found the document, the suunud mentioned m 
that letter. It sets forth the facts already stated, provides for a transfer by a sale 
or gift, commits the Police to the zemindar, requires engagements with the ryots to 
be in writing, and confirms to the zemindar in perpetuity the zemindary. 

The next document is No. 49, page 52 — letter from Mr. Stratton, dated 
January 1807, and in that letter he expressly declares that aonamm grants were 
resumable. 

Now, without going farther, the following facts appear to be established 

1st. That the appellant is the zemindar of the zemindary, with the authority,, 
and under the obligation, already stated. 

2ndly, That the lands in question are within the zemindary. 

Srdly. That the respondents hold under a grant either in perpetuity or re-' 
sumable. 

4thly. That amaram grants are resumable at pleasure. 

It may not be necessary in this case to consider minutely upon whom the onus 
probandi is — under the circumstances stated — thrown : it is more convenient to 
look at the evidence in the case, and to see what the result is, when all the facts- 
proved in evidence are taken into consideration. We will proceed then to respon- 
dents’ evidence as to their title to a grant in j)erf)etuity, or what is called, in these 
proceedings, an enam grant. 

It must be recollected that in the defence of the respondents (page 4, No. 7)r 
they state that they and their ancestors enjoyed this property under the sunnud 
granted by the appellant’s ancestors, and that they paid the prescribed roosums. 
Now the only document upon which any reliance can be placed in support of this 
avowal, is to be found at page 05, numbered 62. It is difficult to say from whom 
this document comes, or to whom it is addressed. The Zillah Coiirt (page 183) 
apprehends it to be an order from the chief officer of the then zemindar to the re- 
spondents’ ancestor. Now this document has neither grantor nor grantee, nor are 
there any words of grant in it, nor any conditions of any kind : it is simply a 
statement of certain limits to certain villages, concluding with an order that they 
should be reclaimed through Yellore Varna Naidoo. 

Giving the utmost latitude of construction to this instrument, it appears to us 
wholly impossible to contend that it is a grant of any description whatever, though 
it may be a direction that the ancestors of the respondents should be permitted to 
reclaim the lands in question. There is no other documentary evidence whatever 
to establish the respondents’ title, and, therefore, we must presume that this 
document, No. 62, is the sunnud, or grant, upon which they rely, as mentioned in 
their answer to the plaint. 

The claim of the respondents, therefoi-e, is founded upon an existing grant, and 
the case is not, and cannot be, assimilated to a claim founded upon a long continu- 
ous possession, where the title-deed is alleged to have been lost, and, therefore, that 
its existence and contents might be presumed. 

There is no such averment in this case, neither is there any other documentary 
evidence whatever tending to prove any grant. We must now turn our attention 
to documents brought forward by the appellant. 

In considering the further evidence j^roduced, the document entitled to the 
greatest weight,, provided it be clearly admissible in evidence, is No. 36, page 15. 
That document purports to be a kyfiet, addressed to the Honorable Company, and 
.to have been given by the third defendant in this case ; it is dated July 19, 1842, 
and is certified to be a true copy, signed ‘‘ J. D. Bourdillon, Collector , and it is 
an admitted fact that Mr. Boiirdillon was appointed Collector in 1848, about the 
time when this suit commenced. Objections have been taken to the admissibility 
of this document as evidence, and it has been contended to be a copy of A copy, 
regard to the admissibility of evidence in the Native Courts in India, we 
that no strict rule can be pre,scribed. However highly we may value the 
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rales of evklence as acknowledged and carried ont in our own Courts, we cannot 
think that those rules could be applied with the same strictness to the reception of 
evidence before ihe Native Courts in the East Indies, where it is perfectly manifest 
the practitioners and the Judges have not that intimate acquaintance with the prin- 
ciples which govern the reception of evidence in our own tribunals ; we must look 
to their practice, we must look to the essential justice of the case, and not hastily 
reject any evidence, because it may not be accordant with our own practice. We 
must endeavour, as far as the materials will allow us, having received the evidpce, 
to ascertain what weight ought properly to be ascribed to it, and, more especially, 
where we find that it has been the practice of the Court to receive documentary 
evidence, without the strict proof which might here be considered uocessaiy, wo 
must not reject that evidence ; indeed, the consequence of so doing must inevitably 
be, if the strict rule were adhered to, to reject the most important evidence, not 
only in this case, but almost in every other. Looking through the whole of these 
papers, we see that, both on the side of appellant and respontlents, copies of docu- 
ments coming out of a public office have been received upon the certificate that 
they were true copies, signed by the officer in the charge of that deijartment, and 
that whether produced by the plaintiff or the defendant in the cause. 

We entertain no doubt, therefore, that this document (No 86, p. 15), must be 
received in evidence ; but what weight is to be ascribed to it still remains toffie 
considered ; all we know of it at present from the certificate of the Collector is, that 
it is a copy of a document remaining in his office, whether the copy of an original, 
or of the copy of an original, at present no7i constat. It has been contended on 
the part of the respondents, that it is a document of no authority, being merely 
the, copy of a copy ; but they have not in their pleading denied its authenticity, nor 
have they produced any evidence to prove that it is undeserving of credit, nor is it 
impeached in either of the judgments. Now, whether this kyfiet was given by one 
of the defendants or not, is a fact within his own knowledge. This document, how- 
ever, is attempted to be impeached through the medium of the evidence of one 
of the appellant’s witnesses, and to that evidence we shall now direct our attention. 

That witness was a samprattee, or accountant, under the zemindar, and he was 
cross-examined on behalf of the present respondents, and the commeDcement of that 
cross-examination relates to certain sunnuds, and is to l)o found at page 83. 

After that cross-e.v-amiuation at page 85, he is questioned as to this kyfiet. 
He states the contents of that kyfiet ; that it was given to the Seristadar, and for- 
warded by him to the Collector ; and that he has a copy of it. He is asked when 
<te got the copy. He says it is in a book which was returned to the zemindar by 
the”Collector, and he says he has brought that book. He says the copies of the 
sunnuds were taken when the defendant gave the kyfiet, and were there in the book, 
and that no copies were kept in the Collector’s office, either of the sunnuds or other 
vouchers. He is asked whether the copies of the kyfiet and sunnuds entered in the 
book bear the signatures of the Seristadar, or of one of the defendants ; and he 
says, no. He is asked whether they bear the signature of the Collector to prove 
that the book was returned from the Collector’s office. He says they do not. 

Now it is perfectly manifest, upon consideration of this evidence, that it in no 
degree whatever proves that the document No. 36, page 15, was the cojay enquired 
ofloy the question ; but, on the contrary, that the questions put to this witness re- 
lated to the book by him produced, and the copies therein contained, and not to the 
document No. 36 ; and this is more especially evinced by his depo.sing that the 
copies of which he was speaking did not bear the signature of the Collector ; 
whereas upon the face of the document No. 36, it does be;rr that signature. 

■ This evidence, however, is of importance, andgreat importance too, to^show that 
the oriffinal kyfiet was deposited in the Collector’s office, and that No. 36 is a copy 
of tha° original. In answer to the .55th question the witness swears that the 
original was forwarded to the Collector. 
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We entertain no doubt whatever that No. 86 is entitled to be received as evi- 
dence in this case, "and we proceed to consider its contents, and the inferences to bo 
draw^n from them. 

It is not denied that this kyfiet was given by one of the respondents, and he 
describes himself as an amarclar. This kyfiet states the history of the family and 
of the grants made to them, and it especially refers in the 3rd paragraph to a sun- 
nud of July 31, 1798, to a grant under amamm tenure, stating it to be doomhaU 
la, or rent-free Icandighy, and in paragraph 6, which more especially relates to this 
property, the grant is stated of this village to be under amaram tenure, with a 
joadi of 50 star pagodas, under a sunnud, dated April 1, 1818. Paragraph 11 refers 
to a sunnud, dated J uly 13, 1835, relating to another grant of this village. 

This is a very brief summary of the contents of this documemt. It is a possible 
case, looking at the extensive powers with which the zemindar is invested, that the 
grant being originally amaram, and resumable, might, when the Military Service 
was dispensed with, and circumstances had changed, have been converted into a 
perpetual grant upon a fixed payment. Had this been the ease, it ought to have 
been distinctly pleaded, and tbe grants themselves, if produced, would have shown 
whether such defence could be supported. 

Now, bearing in mind that this is a document coming from the defendants 
themselves, and setting forth the sunnuds under which they hold the property, and 
claiming in 1 842 rights in respect thereof, necessarily ask why tbe defendants 
have not produced those documents ? In every view of the case it was incumbent 
upon them so to do : first, as tenants of the zemindar, holding property under 
him ; secondly, as being in possession of the titles upon which they held their 
propert}^ and on which in this document they found their claims. 

In the argument which was addressed to us from the Bar, we have not been 
able to discover any reason whatever why this obligation ’ has not been fulfilled. 
Much time has been 6ccupied in endeavouring to prove that the copies of these 
sunnuds produced by the appellant ought not to be received in evidence ; whereas 
it had been much more beneficially employed in showing, if it had been practicablei 
why the respondents had not produced in evidence the very documents which they 
vouched as their titles. 

As to the parol evidence of the respondents, it is clearly entitled to no weight 
whatever ; indeed, it is wholly inadmissible. How can we receive parol evidence 
of the contents of documents from those who have the custody of those very do- 
cuments ? We need not add that such parol evidence is in direct contradiction of 
the respondent's own statement in No. 36. ^ 

Now, if the case rested here, to what conclusion must we necessarily come ? 
Why, that the respondents held under amaram tenure, and if they held under am- 
aram tenure, it is equally clear that such grants were resumable at pleasure : if 
this be not the true construction to be put upon their own representation, it is the 
fault of tbe respondents themselves that they did not produce those very documents 
which, upon a perusal of their contents, would have set the question entirely 
at rest. 

Such being the necessary inference to be drawn from the case, so far as we 
have considered it, we deem it wholly unnecessary to enter into an investigation of 
the subsidiary evidence, not that we mean thereby to say that any part thereof 
ought to be rejected, but that it is not necessary to take it into our consideration. 

We do not, therefore, expend time in considering the admissibility or weight 
of the copies of the sunnuds produced, nor of the jemabimdy accounts, or the 
muster-rolls, and much less is it necessary to look to the parol evidence of the ap- 
pellant. We have the admission of the respondents themselves that they hold un- 
der amaram grants, which, in the absence of all evidence to the contraiy, are re- 
s:^mable grants ; the grants or sunnuds themselves are their own proper evidence to 
eldar up any difficulty ; and those they have not produced. We have no hesitarion^ 
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tlierofore, in coming to the conclusion, that the respondents held under grants 
which were resumable at the pleasure of the zemindar, * 

The question of resumption remains to be disposed o£ The contest in these pa- 
pers is, whether what is called an attachment took place or not ; the precise meaning 
of this word attachment is not explained. We apprehend the fact to be, that so long 
as the lands remain in the actual possession of the respondents, upon payment of a 
certain kist, and the rendering certain services, the zemindar, though entitled to 
resume, was of course bound to give notice, and that in some public form. The re- 
sumption consists in putting an end to the grant under which the respondents held, 
remitting the services, and requiring them to pay the full assessment It does not 
appear that an absolute dispossession “was either attempted or intended, though 
means were taken to prevent the respondents reaping the crops. 

In the account for 1831, p. 30, there is an entry of a joadi paid by the respon- 
dent Naidoo of 50 pagodas, increased SO pagodas. 

In ISTo. 4^-1, p. 80, accounts for 1841, there is no entry of payment of joadi at 
all This is the year in which it is alleged the resumption took place. At p. 84 
in this account, will be found a statement that the village having been taken under 
attachment, certain accounts were not furnished. Now, this entry is strong evi- 
dence to show that an attachment did take place in 1841. We see not the least 
reason to suppose that this document is not genuine and trustworthy, nor the 
slightest cause to suspect that such an entry as this could be forged for the purpose 
of this suit. Whether it be the attachment of the zemindar or of the Circars is not 
so certain. 

There is a document relative to this question on which the respondents have 
greatly relied, and which, therefore, it may be desirable to notice. It is No. 63, II, 
p. 66, proceeding from the Sessions Court of Chittoor, and dated the 19th July 1849, 
produced by the respondents, though erroneously classed with the appellant's evidence* 
It appears from that document that certain enamclars of the village in question 
have been fined by the Magistrate for a riot ; one of them was a respondent in this 
case ; the alleged riot was in September 1 848, the charge being that the respondents 
molested the appellant’s servants when they ^vent to take the account of the lands. 

The Head Assistant Magistrate was of opinion that the zemindar was justified 
in pursuing this course under an order of the Collector, and fined the tenants, 
and the Magistrate confirmed this order. 

It appears to have been appealed to the Sessions Court, and that Court was 
of opinion that the order of the Collector was simply to attach the property of 
ryots or others in arrear as prescribed by the Regulation. The Co\irt thought the 
zemindar was the first trespasser ] that there had been no regular attachment of 
the village, and set aside the fine. 

The impdrtance of this document is the denial of an attachment : but be it 
remembered that the plaint was filed on the 21st of October following. 

It is remarkable- that the Judge of the Sessions Court was Mr. Lovell ; and 
that this same gentleman was, in 1850, the Judge of the Civil Court of the Zillah 
of Chittooi’ ; that he had to decide upon this very question, attachment or no at- 
tachment ; that being the first issue before him, p, 183, Ho held that the at- 
tachment was proved, and he relies upon the evidence, documentary and parol, 
therein cited. 

The first document is No. 129, p. 163, being an order in writing from the 
zemindar to the amildar to resume the lands. This order is dated J une 1840, 
and is proved by the eighth witness, page 165. 

The document proves the infcention of the zemindar to resume. 

The parol evidence is to the following effect : 

The thii’d witness for the plaintiff, at p. 72, deposes to the fact of the village 
being sequestered about 1842, and from the subsequent question it is apparent that 
, the sequestration and attachment mean the same thing. 
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This witness was present when the zemindar ordered the resumption of the 
village, though not at the actual resumption. (Question 19, and Answer, p. 71.) 

It is proper to observe that, prior to the resumption of these grants, various 
services fully set forth were remitted to the respondents. 

The fourth witness saw the order of resumption written, though not present 
at the resumption. (Question 39, p. 74.) 

Many witnesses depose that from the time of the resumption the personal 
services ceased, amongst other duties were those of attacking tigers (p. 77.) 

The eighth witness (p. 80) gives very important testimony : but after the 
decision we have already come to as to the description of the tenure under which 
the respondents held, it is not necessary to refer to that evidence save as bears on 
the question of resumption or attachment. 

This witness gives a detail of the various sunnuds under wdiich this village was 
hel3 from 1798 ; but we need not travel through this statement. 

It appears that in 1831, when the pi'operty "was under the management of the 
Court of Wards, the former joadi of 50 pagoda was raised to SO ; that the respon- 
dents, or their ancestors, continued to hold the village on service tenure, at a joadi of 
80 pagodas, till the 13th of May 1840, when, according to the evidence of this 
witness, a resumption took place, and has ever since continued. He annexes the 
account showing what is demanded. 

One of the respondents was from 1839“40 monigar of the village till 1846-47, 
and it was his duty to collect the revenue. Pai't of the time, in 1842, the 
zemindary was under Circar attachment. In 1 845-46, in consequence of the alleged 
re>sumption, demand of the arrears was made from the respondents. 

In answer to the 79th question, p. 87, he states, he was not present at the re- 
sumption ; that the village has been in the respondents’ possession since Keelaka 
(January) ; prior to that year in that of the zemindar. 

Several of the witnesses speak in general terms to the resumption of the village. 

The 13th witness, a monigar, proclaimed the resumption, and can-ied out the 
order (Top of p. 1 20.) 

The deposition of the 14th witness, p. 126 explains the whole transaction in 
answer to the 14th question. The village was attached, and the defendants directed 
to collect the revenue according to the rules .observable when a village is under 
attachment, and this accounts for the respondent remaining in possession. 

The l7th witness saw the attachment published (p. 153, question 21). 

The document 44 tends (p. 163) to establish the truth of these statements : 
for it proves that in 1843 a representation was made to the Collector by the officers 
of the zemindar ; that, though the joadi w^as paid, the remainder, that is the 
assessment, was withheld. 

The only contradiction is, that the two first of the defendants^ witnesses say 
they never saw the village resumed. The 3rd witness knew nothing about il, nor 
the 4th. 

Then what is the result of our examination into this question of resumption 
or attachment ? We are not told in any of these papers, that the law has prescribed 
any particular form in wdiich such resumption shall take place ; nor if there was such 
a form prescribed by law, that it has in any specified particular not been complied 
with. -Of course justice requires that a resumption should take place with due 
publicity and upon reasonable notice. We have abundance of evidence that a 
formal instrument of resumption was executed by the zemindar, that such re- 
sumption was publicly proclaimed ; that the defendants were allowed to retain 
possession, but required to pay the full assessment ; but when they were in- default, 
complaint was made to the Collector that the zemindar took forcible measures, 
perhaps erroneously, to obtain his claim. All the accounts correspond with the 
evidence of the witnesses ; and against this, is only the isolated fact that Mr, Lovell, 
tigon, one occasion, with imperfect information (for the case was one of a riot),. 
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thought that no regular attachment had issued — an opinion which he altered when 
the case came regularly before him, and he was supplied with that eTidence which 
before had been deficient. It is true that the Collector, when the zemindar com- 
plained that he could not pay the pice cush by reason that the defendants with- 
held their payments, expressed an opinion that the grants could not be resumed, and 
that an attempt to do so would lead to litigation ; but this was merely the opinion 
of the Collector, manifestly ignorant of the true state of the case. 

In the judgment pronounced by the Court of Sudder Adawlut, they say 
that the probability is that the attachment never actually took place, although 
there was, no doubt, an attempt made to effect it (page 202, paragraph 15). At 
all events, they say the village appears never to have been taken out of the posses- 
sion of the respondents ; we cannot think that this reasoning ought to prevail 
against the evidence of the case. The respondents, if left in possession at ail, ^yere 
in possession as the servants of the zemindar, and on condition of collecting the 
revenue. 

* The short history of the case is this : that the respondents were grantees 
under resumable grants ; that those grants were resumed ; that they remained in 
possession without payment of that assessment which they w'ere lawfully bound to 
discharge, and for such arrears of assessment this suit is brought. We are of 
opinion that the decree of the Zillah Court was well founded in all respects, and, 
therefore, we must humbiy advise Her Majesty to reverse the decree of the Sudder 
Adawlut, and with costs. The decree of the Zillah Court will be affirmed. 


The 22iid February 1858, 

Present : 

The Judge of the High Court of Admiralty, the Chancellor of the Duchy of Corn wall. 
Sir E. Ryan, and the Judge of the Court of Probate. 

Evidence. • 

Ow A f peal from the Sadder Demtnny Adaiuhct of Calcutta, 
Bunwarree Lai, 
versus 

Hetnarain Sing. 

Ylie general fallibility of ITative evidence in India is no ground for concluding against a transaction 
Wben the probabilities are in favor of it. 

The Privy Council, w'hilst lamenting the great latitude with which documentary evidence was received 
in India, held that it woald be contrary to justice in any particular case to \usit upon an individual penal 
conse(iueuces by way of costs, because the administration of justice was not more strictly conducted with 
reference to' the admission of evidence. . 

The sole question in this case is, whether the appellant has produced ade- 
quate proof that a document upon which he relies is a true and genuine instrument. 
It is not denied on the part of the respondents that, if that document be genuine, 
the effect of it will be to exonerate the appellant from the demand made against 
him ; nor is it said on the part of the appellant that he would not be liable if not 
protected by the document in question. 

It has,^ we think, been truly urged on behalf of the respondents that the onus 
probandi lies upon the appellant : it is not necessary for the respondent to contend 
that the instrument is forged ; it is sufficient to say that there is a deficit prohatio. 

Amongst other arguments ui'gedfor the respondent-sit was said that, with regard 
to instruments of this kind, considering the habits and customs of the native 
inhabitants of India, their well-known propensity to forge any instrument which 
they might deem necessary for their interest, and the extreme facility with which 
false evidence can procured from witnesses, the probability or improbability of 
the transaction formed a most important consideration in ascertaining the truth of 
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apy ti'ansaction relied upoa. With, tlais argument we agree ; and, tlierefore, it 
will become our^duty to examine with care how far the defence relied iipon^is 
consistent .with all the probabilities of the case. 

It has been said also that this defence stands exclusively upon oral evidence ; and 
though to* a considerable degree that observation may be true, yet it cannot be 
received to the full extent to wliich it has been urged. The defence in this case 
does, it must be admitted, depend upon the proof of a. given instrument : but there 
is a very clear distinction, and not an unimportant one, between the pleading a 
written instrument as an answer to a demand, and the setting up a defence founded 
exclusively upon oral ^evidence; for instance, if the defence were^ adoption where 
there was no written record of the transaction, and the fact was to* be established 
merely by the e^ddence of witnesses who swear they were present at it, there the 
j>iwf would be purely oral evidence, and might be liable to all the imputations 
wifcb are in these cases cast upon it ; but where the defence is rested upon a 
written document as a release, there is an essential difference, for its genuineness, 
on the contrary, may be shown by many facts and circumstances very different from 
mere oral evidence ; and, moreover, tlie witnesses who are to prove a written docu- 
ment cannot resort to that latitude of statement which afiords such opportunity of 
fabrication to purely oral evidence. 

There are more means of trying the genuineness of a written instrument than 
there can be in disproving purely oral evidence. Thi^ is quite manifest, even 
upon the present occasion, for the truth of the transaction may, as it has been, be 
investigated by reference to the handwriting, to the seal, to the stamps, the des- 
cription of the paper, the alleged habits of him who is said to have written it 

It is now expedient to investigate the facts of the case, with the view of dis- 
covering what is probable and what is not It appears that the Maharajah Mitterjeet 
Sing, fefore the year 1825, had purchased a certain talook. Mitteijeet Sing 
was the father of the present respondent. In this property other persons were 
interested. Ghokal Chund was the proprietor of a fourth share under an asserted 
auction-sale, and the present appellant j)urchased that share of him. A suit had 
been instituted against Mitterjeet Sing and the other asserted proprietors before 
this last purchase. The Provincial Court of Patna set aside dhe auction-sale, and 
the present appellant intervened in that suit after that decree, and filed a petition 
of appeal to the Sudder Adawlut, as did Mitterjeet Sing and the other asserted 
pi'opiietors. On April 24, 1832, the Court of Sudder Adawlut affirmed the judg- 
ment of the Court below. 


Mitterjeet Sing appears to have been a person of high rank and great v/ealth, 
and rdso to have enjoyed a high character for his integrity. In the suit to which 
•we iiave adverted, some serious imputations were made against him. Mitteijeet 
Bing was very deeply interested in this suit, both as concerned the property at 
stake, and the exoneration of his character from the charges preferred against hinr. 
He had, therefore, the strongest motives for the most effectual prosecution of aii^ 
appeal to the ultimate tribunal. 

The present appellant was in a very different position. His share of the pro- 
perty was but small, and, if evicted from it, he bad his remedy over against ^he 
vendor. He had already experienced the evils of a suit in two Courts, and it appears 
to be quite consistent with prudence and the ordinary motives by which men are 
actuated, that he should not have embarked afresh in a long and renewed litigation. 

. The appellant alleges that, under these circumstances, Mitterjeet Sing urged 
him to become a co-appellant,. so that the appeal might be prosecuted in the names 
all aggrieved by the decrees in the Courts below ; and that, to induce him so to 
4©, Mitterjeet Sing offered to indemnify him from all costs. The respondei^iJ^on- 
tends that’ .such alleged transaction was improbable, because Mitterjeet Sing might 
effectually prosecuted his appeal without the appellant b^g joined in it ; and 
Mitteijeet Sing had no adequate motive for indemnifying the appel- 
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iant. Now, it is true Mitterjeet Sing might hav^e prosecuted the appeal solely and 
without the name of the appellant ; but we are of opinion that, though this position 
is legally true, yet that there was an adequate motive under the circumstances for 
the anxiety of Mitterjeet Sing to retain the appellant as party to that appeal. We 
think that it was by no means contrary to probability that Mitterjeet^ Sing would 
conceive that his case would be damnified if the appellant withdrew from the suit ; 
he might well suppose that his own case would be injuriously affected by the se- 
cession of a party standing, in some respects, in a similar predicament. It may be 
true, legally speaking, th^at he would not be so, but w^e think that he had rational 
grounds for believing that such would be the case ; indeed, we doubt wdiether, 
even in this country, such an opinion may not have been entertained. We, there- 
fore, think that the wish of Mitteijeet &ng to retain the appellant in the suit was 
rational, and his proposal to indemnify him probable ; and we might farther observe 
that Mitterjeet Sing must, in any case, have incurred the main expense of th^ pro- 
ceedings in the cause ; and he might well consider the additional costs of the 
present appellant worth the countenance and support which he might derive from the 
continuance of his name in the appeal We have, therefore, upon a re%dew of all 
these circumstances, come to the conclusion— and a most important one it is in 
the view^ of the respondents themselves — that the alleged conduct of Mitterjeet Sing 
was entirely consistent with probability. 

The document itself is to be found at page 39 ; it purports to be a letter in the 
handwriting of Mitterjeet Sing, to be sealed with his seal, thougli not signed. It 
is dated the 15th May 1832, and the summary of the contents is to desire the ap- 
pellant to join in the appeal, undertaking to indemnify him from tlie costs, and 
stating that he had got a person to execute the security bond. That person is 
said to have been a son, or a natural son, of Mitteijeet Sing. 

The next important question* is the time and circumstances of its 

In the year 1 S4 j 2 the decree was pronounced by Her Majesty in -Council with 
respect to the appeal which had been so brought. The decree of the Sadder Adaw- 
lut, setting aside the auction-sale, was affirmed ; but, from the peculiar circumstances 
of the case, each party was left to bear his own costs. ^ 

This appeal had been conducted under the provivsions of an Act of Parliament 
now repealed ; in virtue of that Statute the East India Company conducted the case, 

: both on behalf of the appellant and respondent, and were authorized to recover the 
costs from the parties in India. 

Mitteijeet Sing died pending the aiipeal ; and in March 1843 the Company 
proceeded against ail the appellants and their representatives for the amount of costs 
they were liable to pay to the Company : further proceedings were had, and in the 
course of them, in June 1843, the document in question was produced. 

It has been contended on behalf of the respondent that the production of the 
letter at that time cannot be considered as a circumstance favorablelo the appellant, 
nor assisting the probability of his case ; because, against the claim of the East 
India Company, it would not have any operation or effect. Now, this again is 
legally true — that the guarantee of Mitterjeet Sing could not be a defence to the 
demand of the Company, but that the present respondent, being one of tiie parties 
on whom the demand for costs was made, and which respondent the appcilaut con- 
tended must, by virtue of this instrument, ultimately %fray his, the appellant’s, 
share of the costs ; that the appellant should on that occasion produce this docu- 
ment, and expect some benefit from so doing, appears to us the mosf natural and 
probable line of conduct, considering the loose notions prevailing in India as to the 
form in which justice is administered. It is by no means incredible that the appel- 
, dantS: should believe that the Company would recover directly from the respondent 
those costs which he might be compelled ultimately to pay. 

Wo think, then, that the production of this instrument came at a very natural 
time ; and so strongly are we of that opinion, that, had it been altogether kept 
back at that period, we should have thought that the non-production militated 
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against the appellant. It was produced at the natural time, because it was the 
first occasion whei> there was any reason for its production, namely, when the demand 
for costs was first made. 

Then, as to the circumstances attending the production, it is not worth while 
to consider whether the evidence taken to handwriting is, or is not, admissible. To 
the benefit of the fact that the appellant then offered to prove the document to be 
genuine, and of the hand-writing of Mitteijeet Sing, the appellant is clearly enti- 
tled. We do not take into consideration the opinion formed, or said to be formed, 
by the Zillah Court, that the d<5cument was proved. 

In August 1847, the present suit was commenced, being a proceeding by the 
respondent, the son and heir of Mitterjeet, to recover from the appellant a certain 
amount of costs already paid by him, the respondent, and which he would have been 
entitled to recover if Mitterjeet had not indemnified the appellant. 

The appellant pleaded in defence the document in question, and we will now 
look to the evidence produced : we leave out of our consideration all that has pre- 
viously passed, excepting so far as relates to the production of the instrument upon 
a previous occasion, and we proceed to look at the testimony of the witnesses pro- 
duced in the suit instituted in 1847. At page 39 will be found the evidence of 
those witnesses : we need not minutely detail the testimony by them given ; but the 
short history of it is this : that Mitterjeet Sing having been informed that the ap- 
pellant would not join in the appeal, sent Maliadeo Dutt to the appellant to induce 
him to consent to be an appellant ; that the appellant declined to give his consent 
without a document written by Mitteijeet Sing; that accordingly the document was 
written by Mitteijeet Sing and sent to the appellant. Speaking now of the evi- 
dence of the four witnesses produced to establish this statement, it has been strongly 
contended that, besides the general objection to oral evidence, the witnesses, con- 
sidering the length of time which has elapsed since the transaction in question, 
and the period when they gave their testimony, have deposed with a minuteness of 
facts and circumstances which could not, probably, have been so deeply impressed 
upon their memories. It is true that they have given a very detailed description of 
the transaction in question ; but were not the circumstances which then existed' 
calculated to make a deep impression on their memories? Mitterjeet Sing, in 
whose service they were and with whom they were connected, had been engaged 
in an important law-suit ; he had been ultimately defeated in that suit, and that 
under circumstances which were very likely to excite strong feeling on behalf of 
Mitterjeet Sing and all his dependents. We think, therefore, that though sixteen 
or seventeen years may have elapsed, the impression made of what occurred imme- 
diately afterwards, may have been so lasting as to leave a' lively recollection of the 
transaction ; and we must further remark that, in evidence so taken, we must 
allow some degree of latitude for the questions put to the witnesses, and their 
answers. We ao not deem it necessary minutely to go through that evidence : if it 
be deserving of credit at all, it satisfactorily establishes that the document in ques- 
tion was written by Mitteijeet Sing. There are various reasons which induce us tO' 
think that it was credible ; we see no reason to suppose, looking at the whole history 
of the transaction, that it was improbable that Mahadeo should have been sent 
to the appellant for the purpose of obtaining his consent to join in the appeal, . 
nor that the appellant slsiould decline unless he was indemnified from the costs. 
The witnesses further depose to the persons who were present at the writing of this 
document ; not one of them has been produced to contradict any part of their state- 
ment, either as to the interview with the appellant, or with respect to the making 
of the document itself ; their testimony is wholly and altogether uncontradicted ; 
and yet, if untrue, there seems to be a fair opportunity of proving the falsehood of- 
their evidence. 

, Some discussion has arisen with respect to the non-production of Mahadeo, 

it. has been said, perhaps not untruly, that Mahadeo was more properly the 
wifeiss^of the appellant. Now, conceding all possible weight to that argument, 
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ani pxesumiDg, lYhicli we must say is contrary to all experience in Indian ease.% 
that suitors in those Courts had any knowledge who was thS proper witness of 
plaintiff or defendant, yet what does it come to ? If there was insufficient evidence 
on the part of the appellant to establish a primd facie case, that argument might 
be used "vvith advantage ; but if their evidence was sufficient for such a purpose;, 
then it cannot be said that it was indispensably necessary for them to produce fur- 
ther testimony ; and this is perfectly clear, that’ if Mahadeo were alive and capable 
of being produced, and would have contradicted the evidence of the appellant's, 
witnesses, he might, as far as appears, have been produced on behalf of the respon- 
dents. 

Other attempts have been made, and very properly made, to discredit the 
testimony of the appellant’s witnesses. It has been said, and it appears to ha\^e 
been the opinion of persons conversant wuth the usages and habits of individuals in 
the high rank of Mitteijeet Sing, that they would not wnite with their own hand 
any document of this description. We give due weight to the strength of this 
objection, confirmed as it is by the opinion of two of the Judges of the Suckler 
Adawlut ; but we feel ourselves also bound to look to the evidence in the cause, and 
the probability of deviation from this rule under the particular circumstajices of 
the case. We have distinct and uncontroverted evidence that Mitterjeet Sing was 
in the habit of writing with his own hand : it may be true that there is no ac- 
curate description of the species of documents he so wrote, but one of the witness- 
es brought with him an abundance of -papers said to be in his hand-writing, and 
no demand was made for their production ; and further, we think that the nature 
of the transaction itself, especially if the evidence as to what passed witli the ap- 
pellant be true, renders it extremely probable that, in order to comply with the re- 
quisition of the appellant, Mitterjeet Sing would, according to that requisition, 
have given him a letter in his own hand-writing, and that, even though it might 
not be his usual habit so to do. 

With respect to the letter having been written upon stamped paper, it seems to 
us extremely difficult to attribute any great importance to this fact either the one 
way or the other ; it depends so much upon what we cannot by possibility ascertain, 
namely, wffiat passed in the mind of Mitterjeet Sing upon that occasion. It is 
very reasonable to suppose that he wished the document to be effectual, and that 
he conceived, in order to render it so, that it must be written upon stamped paper. 
We cannot attribute to him, or to any persons in his situation, any very precise 
knowledge of the Stamp Laws of India ; assuming him to be an honest man — and 
such was his character — he would seek to render the document effectual 

With respect to the stamp itself, it appears to liave been the proper stamp 
which would have been affixed in the j^ear 1832, the date of the letter. It is said 
that such a stamp, even in 1843, might have been fraudulently affixed : it is un- 
necessary to deny the truth of that proposition ; but we cannot presume fraud. All 
that is necevssaiy to be said upon this point is that, however little weight may be 
attributed to the stamp in favor of the appellants, it is perfectly clear that the im- 
pression of the proper stamp does not tend in the slightest degree to impair the 
validity of the instrument. 

We do not think it necessary to enter into any disquisition as to the seal, for 
nothing important arises thereon ; and, as to the absence of a signature,dt is abun- 
dantly clear that a signature might have been forged with as much ease, or even 
more easily than the document itself. 

The case came on for hearing before the Civil Court of Behar in May 1849 ; 
and the Judge of that Court, being a native, and the Principal Sadder Ameen, 
pronounced a decree in favor of the appellant, thereby declaring that the document 
was a genuine instrument. Upon appeal to the Sudder Adawlut, the Judges of 
that Court differed in opinion ; the cause was heard, August 1851, and two of those 
Judges were of opinion that the decree of the Inferior Court ought to be reversed — 
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the other Judge expressed a different opinion, and in affirmance of the decree of the 
Court below. 

In the preceding observations we have discussed, as we believe,* all the impor- 
tant reasons assigned by the majority of Judges in support of their decree. We 
are very sensible how great a weight ought justly to be attributed to the opinion , of 
gentlemen so much more conversant with the habits and usages of natives than 
ourselves ; but we are not, upon the present occasion, placed in the painful predi- 
cament of opposing our own opinion solely against the judgment of those who are 
conversant with India, for we have to pay due deference also to the judgment of 
the Zillah Court, and the opinion of the dissentient Judge : however this may be, we 
are bound to look, with due allowance to the practical knowledge of the Courts in 
India, to the merits of the case, and to the evidence produced. Then, how does 
this case stand 1 We have already expressed our opinion that the whole of the 
transaction is perfectly consistent with probability ; and in support of the genuine- 
ness of the document relied on, is the evidence of witnesses against whose veracity 
no solid objection has been raised, beyond the general observation that oral evidence 
in India is untrustworthy. This evidence is wholly uncontradicted, and yet, surely 
if capsffble of contradiction, some evidence might have been adduced to impeach its 
credibility — some evidence either to show that the facts did not take place as stated, 
or to tlirow a doubt upon the testimony as to the handwriting. We have no such 
evidence ; we must, therefore, necessarily come to the conclusion that the genuine- 
ness of the document is established. It \tould, indeed, be most dangerous to say 
that, where the probabilities are in favor of the 'transaction, we should conclude 
against it solely because of the general fallibility of native evidence ; such an 
argument would go to an extent which can never be maintained in this or any other 
Court, for it would tend to establish a rule that all oral evidence must be discarded ;; 
and it is most manifest that, however fallible such evidence may be, however care- 
fully to be watched, justice never can be administered in the most important causes, 
without recourse to it. We shall therefore feel it our duty humbly to advise Her- 
Majesty- to reverse the decree of the Court of Sudder Adawlut, and affirm that of 
the Ziilah Court. 

Mr. Wigram, in anticipation of the probability of such advice proceeding frotn 
us, has urged that the respondents ought not to be rendered liable to the costs of 
many documents which he alleges have been improperly introduced on the part of 
the appellants. Those documents, however, formed part of the proceedings in the 
Court below, and however unnecessary they may now appear to the just decision of 
this cause, we cannot undertake to say that they were wantonly or unjustifiably 
introduced into the Courts below. It is unfortunately too much the habit of those 
Courts to receive documents, without that just discrimination which would prevail 
were the rules of evidence known and established ; but their Lordships are of 
opinion that they cannot, in these cases, take upon themselves to determine what 
ought, or ought not, to have been received in the Courts in India ; they may lament 
the great latitude with which documentary evidence is received, but ' it would be 
contrary to justice, in any particular case, to visit upon an individual pen^ 
consequences, because the administration of justice was not more strictly conducted 
with reference to the admission of evidence ; and grievous, indeed, will be the task, 
and vain will be the attempt, of endeavouring to discriminate in these cases what was 
the 'precise course the Courts of primary jurisdiction ought to have pursued. For. 
these reasons we are of opinion that the ordinary rule must be adhered to, and that we 
must humbly advise Her Majesty to reverse the decree of the Sudder Adawlut with 
costs. 
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The 2oth February 1858. 

Fresent : 

Lord Justice Knight Bruce, the Chancellor of the Duchy of Cornwall, Sir E. Ryan. 

and Lord Justice Turner. 

Eajah of Eamnuggur—HindooLaw— Inheritance— Maintenanee-IUegitmiate Son 

of a Khatri. 

On Appeal from the Suclder Devxinny Adatvlut of Agra. 

Chuoturya Run Murdun Syn, 
versus 

Salmb Purluhad Syn. 

Held that the appellant had failed to establish the alleged marriage of his father with his mother, and 
that consecjuuntly his claim as a legitimate son of the late Eajah of Ramnuggur could not he sustained ; that 
he was not entitled to inheritance as the illegitimate son of the Eajah, because his father, who was a 
Eajpoot, was a Khatri or one of the three regenerate or twice horn races whose illegitimate sons could not 
inherit ; hut that he was entitled to maintenance out of his father’s estate. 

^ In J une 1 832, Rajah Tej Purtab Syn died, in undisj^uted possession of the 
raj and zeinindary of Ramnugger, in the Zillah of Sarun, the right to which raj 
and zemindary is the subject-matter of this appeal. He left survdving him three 
widows, and an only brother of the half-blood, Rajah Umar Purtab Syn. A dis- 
pute arose between Telotman Dabee, his eldest surviving widow,, and his brother, as 
to who should succeed to the rajdom and estates ; but this was ultimately compro- 
mised, and Telotman Dabee relinquished her claim in consideration of a certain 
revenue secured to her for her life. Rajah Umar Purtab Syn continued in possession^ 
of the raj and estates until his death in November 1834 Upon his death, Lufcch- 
mee Dabee, his widow, obtained possession of the property,, and a vjirasutnamah 
was filed in her name on the 5th of December followings stating that she was in- 
possession, and claiming for her, as sole heir to the deceased. After the usual pro- 
clamations, the Government Collector entered her name- in the books of record as the 
heir and sole proprietor of the raj and zemindary. Subsequently claims were set up 
to the property by Telotman Dabee, by Oodey Purtab Syn, and by the present 
appellant, and also by the respondent. 

Two suits w'ere commenced : one in August 1835, by Oodey Purtab Syn, against 
the widows of Rajah Tej Purtab Syn, and Lutchmee Dabee, the widow of Umur 
Syn, in which he claimed as heir from a common ancestor of the deceased Rajait 
and himself — one Mukoond Syn. The plaint in this suit is not set out in the 
transcript, and it is not clear wRetlier the appellant was originally a party, or 
became so by a supplementary petition {see pages 45, 247); but, in the plaint he is 
stated to be the son of a slave-girl. 

The other suit was commenced on the 5th of May 1836, by the respondent on 
behalf of his son Futeh Buhadoor Syn, an infant, against the widows of Rajah Tej 
Purtab Syn, Lutchmee Dabee, and Oodey Purtab Syn ; and by order of Court of 
March 1838, the appellant Avas also made a defendant. This suit was founded on an 
Ijazitt PtiUar, alleged to have been executed by Umur Purtab Syn, empow^ering 
Lutchmee Dabee and his brother s widows to bestow the guddee of the rajdom on 
tlierespouJenFs son. 

These suits came on for hearing together before the Principal Sudder Ameen 
at Scxrun, on the 7th of May 1839, and were dismissed with costs. The grounds on 
which the first suit was dismissed are stated (at page 36) in these words : ‘‘That, 
although Chuotiiiya Run Murdun Syn was the son of Umur Purtab Syn, yet whether 
he not being born of a w^omen of equal caste was entitled to the rajdom during the 
life of Ranee Umur Raj Lutchmee Dabee, was a question, the investigation of 
'which did not become necessary in this case, because there existed no dispute or 
disagreement between Ranee Umur Raj Lutchmee Dabee and Run Murdun Syn ; 
but whether Run Miirdim Syu was entitled to the rajdom or not, while Umiu' Rai 

1 Q 
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Lntclimee Dahee lived, plaintiff had no right to the rajdom whatever on the scoig 
of relationship, the-zemindary being a separate one altogether ” In the suit of- the 
respondent it was held that, as the claim rested solely on the Ijaziit FutUir, which 
was found not to be a genuine instrument, it was not necessary to go into the matter 
of relationship. 

From these decisions, Oodey and the present respondent, on behalf of his 
infant son, appealed to the Sudder Dewanny Adawlut, on the 2-Ith of July 1840.^ 
After the appeal, and before any further proceedings, Eanee Uipur Lutchmee Dabee 
died ; upon which the present appellant and the respondent, as father and guardian 
of Futeh Buhadoor, presented to the Sudder Court separate petitions, in which they 
set forth their respective claims to be considered as heirs to the deceased Ranee. 
Mr. Reed, the Judge before whom these petitions came, directed the Principal 
Sudder Ameen of the Zillah of Sarun to receive proof of their claims as heirs to 
the deceased. In the meantime the estate was attached by the Collector under 
order of the Judge, and placed under a Manager, and a proclamation issued for the 
attendance of heirs. Oodey, the respondent, in his character of father and guardian, 
the surviving widow of Rajah Rej Purtab Syn, and the appellant, attended to prove 
their respective claims. On the 7th of November 1840, the papers relating to proof of 
succession were brought before Mr. Reed, and in an order made by him of this date, 
he states that, as from the decision of the 7th of May 1839, it appears that Run 
Murdun Syn is the sou of Rajah Umur Purtab Syn, but by a woman of unequal rank, 
it has, therefore, become jraperative on him, before going into the merits of the 
case, to require a byivasta (law opinion) from the Pundit of the Court, on the point 
whether among Hindoos a son by a woman of unequal rank, Avhile lineal relations 
are forthcoming, will be entitled to inherit the estate of his deceased father, and the 
Pundit is accordingly ordered to give his opinion on the point. In January 1841, 
the bywasta or opinion of the Pundit is filed ; it states, that among Hindoos of the 
Rajpoot caste, a son who is not born from a umman of equal rank and caste can be 
reckoned as son, and will be entitled to the estate of his deceased father, a near 
relative^of lineal descent living notwithstanding, because a Rajpoot is of the Shdra 
caste, and a son born to an individual of a Sudra caste, even from the womb of a 
slave, &c.> is reckoned his son by the Shaster laws, and is entitled to succeed to his 
father s estate, a near relation of lineal descent living notwithstanding and he also 
states that if there be no legitimate offspring, that is to say, no issue from a married 
woman, in such a case the illegitimate son of an unmarried Sudra woman wall be 
entitled to the whole of his father s estate. 

This bytvasta was brought before Mr. Reed on tlie 5 th of February following, 
and he then proceeded with the further hearing of the cause, and he was of opinion 
that, although this byiuasta of the Pundit w^as in favor of Run Murdun, yet that, 
considering the claims of the parties, it was inexpedient to disjDose of the case sum- 
marily without going into its full merits, and he ordered that both cases should be 
tried together, and that all the objecting parties and claimants should be at liberty 
to come forward, and' that the name of the part}^ whose claim should be found good, 
should be entered in lieu of the name of the deceased widow. 

On the 23rd of May 1842, these proceedings before Mr. Reed, and all the other 
papers in these suits, were, by an order of the Court, brought before a Full Bench, 
and the J udges recorded their opinion in these terms : — 

We perfectly agree in the opinion pronounced by the Principal Sudder Ameen 
in regard the validity of the Ijaziot Puttur, But as enquiry into the agnatic de- 
scent of the appellants in both cases, and the objections made by Chuotiirya Run 
Murdun, and his marriage in a Rajpoot familj^, has been neglected by the Principal 
Sudder Ameen, we return the decisions of the Principal Sudder Ameen, dated 7th 
of May 1889, as incomplete'; and, under ""Clause 2 Section 2 of Regulation IX of 
|881, order that the papers be sent back to the Principal Sudder Ameen of Sarun, 

. '^I^mpanied, with a precept with this order, that he restore both the cases to their 



X^PJVy COUNCIL JUDGMENTS. 


315 


former No. ; and as regards tliis^case, he should enquire whether the marriago of 
Chuotuiya Eim Murdiin Sjm, who declares liiinself to be the of Uiaur Furtab 
Syn, and whoso marriago by the papers appears to have taken phiee in the village of 
BelGhaf in Ziiiah Ghomkhpoor, and in the family of Hindoo Sahee, of the Rajpoot 
caste, had actually taken place in a Rajpoot family, and whether he eats and drinks 
with tlieni or not ; and whether the marriage of Rajah Umiir Piirtub Syn with Lutcii- 
mee Dya Dabec, the mother of Chuotnrya Run Miirduii, was solemnized according 
to the custom and practice of the family or not : ainl after requiring and obtaining 
from Sahub Purhulad Syn, father and guardian of Fiitteh Bahadoor Singh, the 
plaintiff in case No. 80 of 1846, a petitioir in regard to his agnatic descent, and a 
genealogical table and documentary proof, and witnesses from botii parties, to try 
and decide the two cases as may be most consistent with justice and equity, as 
regards the heirship of Run Miirduu to the estate of his father Rajah Umnr Piu’tab 
Syn, and the relationship of the parties according to the genealogical table given 
ill by both.'' 

In November 1842 the respondent filed a supplementary petition, setting forth 
his genealogy, and claiming in his own right as tlie next male heir of Purtah Sjui. 

In February 1845 the Siulder Arneen gave judgment on the rc-trial of these 
causes, and held the respondent to he the nearest next of kin to the deceased Rajah 
Umur; that Oodey Purtah Syn, being only remotely related, had not established 
his claim ; that the marriage of Umur with Lutehmee Dya Dabee was not proved ; 
that the appellant, as the illegitimate son of Umur, w-as entitled to maintenance. 

Against this decision, Run Muni an, in April 1845, appealed ; and on the 9ih 
of April 1846, the Sadder dismissed the appeal, affirming the decree of the Zillah 
Court in all respects, except as to tlie allowaance t.f maintenance to Run Murdun. 
This part of the decree was reversed — 

Ih'om the decree of the Sadder, the present appeal comes before their Lord- 
ships, and the appellant objects to the decree. 

Fir>t Because he claims to be entitled to the raj and zemiadary, as the legiti- 
mate son of .the late Rajah Umur Purtah Syn. 

Secondly, Because if the alleged marriage and* legitimacy be not established, he 
claims to be entitled to tlie inheritance as the illegitimate son of the Rajah. 

Thirdly. That, if not entitled to the inheritance, he is, as the illegitimate son, 
entitled to maintenance out of the estate, which the Court has disallowed. 

In 1838 the appellant endeavoured to establish, by evidence on the first ques- 
tion, that the late Rajah Umur Purtab Syn was married, according to the custom 
of the family, to Lutehmee Dya Dabee, and the respondeat endeavoured, by evidence, 
to show that the appellant “was the illegitimate son of a slave-girl ; hut it is alleged 
on behalf of the appellant that, to this evidence of the respondent, little credit 
should be given, because the witnesses also attempted to prove the genuineness of 
the Ijaziit puttier, wdiich proved to he forged and fabricated. Upon the re-trial of 
these cases before the Sudder Arneen in 1845 no fresh witnesses were called by the 
appellant to establish the marriage, although special directions were given as to the 
issues on this point ; but many witnesses -were called by the respcaident to show 
that no such marriage took place. I ’he Counsel for the appellant have abstaincil 
from entering into a review of the evhlence given by the \Yitnesses on the factum of 
marriage, but have contended that the legitimacy of the son is recognized by the 
conduct of the father, by the title given him of Chiioturya — a title assumed, accord- 
ing to the custom of the family, by the heir apparent — and which it is admitted by 
the respondent he wuxs called, by his living and eating xvith the father ; by the 
investiture of the sacerdotal cord ; by wdiat is urged to be a still ixxore important mark 
of his condition, the admitted fact of his marriage into a Rajpoot family ; iy.id by 
the great kindness and affection wdth which he was treated by the late Rajah. No 
doubt, evidence of this description is eotitleil to weight as confirmatory of testimony 
in support of the factinu of ihv.- marriage ; but it is not sutlicieiit to oul-weigii the 
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positive testimony of a great number of witnesses called on the re-trial, many of wlioni 
are native gentlemen of rank, some of them Rajahs in the immediate neighbourhood, 
and all of whom speak to the illegitimacy of the appellant from their knowledge of 
the family, and from the marriage never having taken place ak the time and in the 
manner alleged by the appellant. Their evidence, it must be recollected, was given 
before a Native Judge understanding the language, usages, and -customs of the 
people ; nor is it easy consistently to explain why, upon this issue, the affirmative of 
which the appellant was bound to prove, no further oral evidence was produced on 
his behalf. Their Lordships, therefore, are of opinion that no satisfactory grounds 
have been alleged for disturbing the finding of the Court below on this matter of fact, 
confirmed by the judgment of the Sudder, and are of opinion that the appellant has 
failed to establish the alleged marriage of his father with Lutchmee i>ya Dabee, 
and that consequently liis claim as the legitimate son of the late Rajah cannot be 
sustained. 

Then arises the second question, whether the appellant is entitled to the inheri- 
tance as the illegitimate son of the late Rajah. 

There is no dispute as to the paternity of the appellant, and the principal mat- 
ter for enquiry is the Hindoo Law of inheritance, with regard to the right of suc- 
cession of illegitimate children. 

This law, it appears, varies according to the different classes of the Hindoos, 
and it is necessary, therefore, in the first instance, to consider wliat those classes are, 
and were. It is undoubted that there were originally four classes : 1, The Brah- 
mins ; 2, The Khatris ; 3, Vaisyas ; 4^, The Sfidras ; the first three were tlie 
'regenerate or twice-born classes, the latter the servile class. It was contended, on the 
part of the appellant, that the Khatri and Vaisyas classes, have ceased to exist, and 
were sunk into the Sudra class, and that there are now, two classes only — the Brahmin 
and the SMra. The appellant, in order to show that the proper genuine Khatri 
are extinct, cites as authorities in support of this position ‘‘ The AyeenAckbery, or, the 
Institutes of Ackbar,’' voL ii, p. 377 : At present there are scarcely any true Kha- 
tris to be found, excepting a few, who do not follow the profession of arms. Those 
among them who are soldiers are called Rajpoots/' Todd's Annals and Antiqui- 
ties of Rajast'han," vol. i, p. 53, where it is said, of the fifth dynasty of eight princes, 
four were of pure blood, when Kistra, by a Sudra woman, succeeded.” Ward's 
Account of the Hindoos,” vol. iv, p. 63 : “ The Shasters declare that, in the Kalee 

jooga there are no Khatris ; that only two castes exist — Brahmins and Sfidras — and 
that the second and third orders are sunk in the fourth." Steele’s '' Summary of the 
Law and Customs of Hindoo Castes,” p. 95 : The Brahmins assert that Pursarum 
destroyed the whole of the Khatris and p. 96 : “ The Rajpoots, Mahratta chiefs of 
the Sattara or Bhonsu, and Kolapoor familes, &c., and other houses, lay claim to the 
title of Khatri, and wear the Tenwa, but they are considered Sudras by the Brah- 
mins ; ” and there is an opinion to the like effect expressed by Mr. Sterling, in a 
paper on Orissa Proper, in vol. V of the “ Asiatic Researches,” p. 195 : The proper, 
genuine Khatris are, I believe, considered to be extinct, and those who represent 
them are, by the learned, held only to be Siidras.” 

Whatever weight may be due to those authorities in support of a speculative 
■opinion entertained, perhaps, by learned Brahmins and others, their Lordships have, 
nevertheless, no doubt that the existence of the Khatri class, as one of regene- 
rate tribes, fully recognized throughout India, and also that Rajpoots in Central 
India, and in this district, are considered to he of that class. No doubt, as far as 
we are aware, has ever been raised in the Courts in India as to the existence of the 
Khatri class as one of the regenerate tribes. The Courts in all cases assume that 
the four great classes remain. Thus Sir William Macnaghten, in his marginal note 
to Perslad Singh v. Muhesnee^ 3 Sud. Rep. p. 132 ; (also in transcript, p. 149) ; 
says, According to Hindoo Law, an illegitimate son of a Rajpoot, or any of the 
. thtee superior trihes^ by a woman of the Sudra or inferior class, is entitled to 
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maintenance ” In the statement of the case, he takes it as an admitted fact that a 
Rajpoot is of one of the three superior tribes ; although it is trti^, as has been ob- 
served, that the point ultimately decided in this case, was only that the paternity 
was not established. In the second volume of Macnaghten s Hindoo Law, 
p. 119, the marginal note is, '‘The illegitimate son of a person belonging to 
one of the regenerate tribes (in this case a Rajpoot) is entitled to maintenance only.’* 
Accurate information as to tlie distinction of classes, especially in this pai’t of India, 
ist o be found in the statistical survey of Dr. Francis BTichanan, conducted under the 
direction of the Government of India. The second volume of Mr. M. Sfartin’s 
" India^’ contains Dr. Burchanan’s report on the district of Goruckpore, and at p. 456 
he says, " The Rajpoots are here, everywhere, and by all ranks, admitted to be 
Khatris, although they claim all manner of descents, except from the persons who, 
according to the Vedas, sprang from the arms of Brahma,” Other passages in the 
same report have been referred to by Mr. Leith to the same effect. The Rajpoots 
are mentioned in Eiphinstone’s " History of India,” vol. i. p. 607, as the military class 
in the original Hindoo system ; so also in Cunningham’s “ History of the Sikhs,”- 
p. 22. Thornton, in his Gazetteer, says, " The wide-spread sect of Rajpoots are con- 
sidered off-sets of the Khatris, one of the four gi-eat castes into which the Hindoos 
were originally divided.” Sir John Malcolm in his “ Memoir of Central India,” voL 
ii, p. 125, enters fully into the state and condition of the Rajpoot tribes. They are 
treated throughout his history as belonging to the superior class ; he mentions that, 
although their intercourse with females of a lower tribe may have, in some instances, 
produced a mixed race, yet even in this class, which he terms the bastard Rajpoot 
tribes, the lowest of them who aspire to Rajpoot descent, consider themselves far 
above the Sudras. 

In this report of Dr. Buchanan mention is made of the existence of this mixed 
race in the district of Goruckpore, and that there are several persons of the mouu- 
taint ribe, called * Khatris, who are a spurious race, but who claim all the dignities 
of Military order. One of the witnesses in this case, the Rajah of Gopalpore, a 
Khatri Kossuck, states that his family do not intermarry with the mountain Rajahs 
(p. 130). It seems to us, therefore, not only that the Khatri class must be considered 
as subsisting, but that according to the Hindoo law generally prevailing in this 
part of India, and independently of exceptions arising out of any well-established usage 
or custom to the contrary, as to particular places or familes, Rajpoots are to be 
considered as of the Kbatri class. 

From these premises it seems to us to folloAV that (it being indisputable that 
Rajah Umur Purtab Syn was a Rajpoot) the true question to be decided in this case 
as to the Hindoo Law of inheritance is — not w^hether the illegitimate son of a Slidra 
man by a Sudra woman can inherit but — whether the illegitimate son of a Khatri 
« can in any event inherit, whether his mother be a Sudra or of any other caste. 

The law relating to the right of succession of illegitimate children, is thus stated 
in the first volume of Sir W. Macnaghten’s “Hindoo LaAV,” p. IS: — “Among 
the laws of the Slidra tribe, an illegitimate son by a slave-giri takes' with his legi- 
timate brothers a half-share ; and where there are no sons fincluding son’s sons and 
grandsons), but only the son of a daughter, he is considered as a co-heir, and takes 
an equal share.” In the second volume of the same work, in a note, p. 15, he 
states : “ According to the Hindoo Law, the illegitimate son of a Stid^a man by a 
female slave, or a female slave of the slave, may inherit, but not the illegitimate 
^ child of any of the three suj)erior classes and he adds, “ If the woman was not his 
"^ female slave, the son begotten of her by him would have no right to the inheritance, 

- but only to maintenance.” As an authority in support of the passage in his text. 
Sir W. Macnagliten refers to Mr. Colebrooke’s translation of the “ Mitacshara on 
Inheritance which, as is well knowu, is the standard authority on this subject in 
all the schools of Hindoo Law, from Benares to the southern extremity ' of the 
Peninsula of India. 
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In Chapter 1 Section 12 of that work, On the right of a son by a female 
slave, iti the case Gf a Sudra's estate/’ it is stated : '' The author next delivers a 
special rule concerning the partition of a Sudra’s goods. *Even a son begotten by 
a Sudra on a female slave may take a share by the father’s choice ; but if the 
father be dead, the brethren should make him partaker of the moiety. of a share 
and one who has nc brothers may inherit the whole proiDerty, in default of a daugh- 
ter’s sons.” In Section 3, it is stated that the rule does not apply to the tlmee 
superior or regenerate classes. . . . 

Section 3 : “ From the mention of a Shdra in this place, it follov/s that the son 
begotten by a man of a regenerate tribe, on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after his demise ; but if he be 
docile, he receives a simple maintenance.” 

In another treatise on the Hindoo Law of Inheritance, translated also by Mr. 
Colebrooke, and which is the great authority in Bengal, the Daya-Bh%a of 
Timutavahana” p. 15k, the same doctrine is to be found. Also in the “Treatises 
*on Adoption,” translated by Mr. Sutheidand, the “ Dattaka Mimansa,” p. 32, and 
the Dattaka Chandrika,” p. 205 ; the third volume of Golebrooke’s “ Digest,” 
p, 143 ; Strange’s “ Hindoo Law,” p.. G9 — 132 of vol. i ; p. 68 of vol. ii. 

A decision on the right, among Stidras, of illegitimate children to inherit, is 
reported in Sir Thomas Strange’s Notes of Cases at Madras, vol. ii, p. 305. In his 
judgment, he says, illegitimate children of Sudras inherit : but in the case of illegi- 
timate children begotten by a regenerate man, the law is different ; they are only 
entitled to maintenance. 

It seems, therefore, to be established by an unusual concurrence of authority 
that, according to the law prevalent where this property is situated, the illegitimate 
son of one of the three regenerate or twice-born races cannot succeed to the inheri- 
tance of his father. We think, therefore, that the appellant’s case fails on the 
second point no less than on the first. 

'Tn the course of the argument on this point, great reliance was placed, on the 
part of the appellant, on the byivasta of the Pundit of the Sadder Court, but 
their Lordships are not disposed to attach much weight to this opinion, as it pro- 
ceeds on the ground that Rajpoots are Stidras; and their Lordships are fully satisfied 
that this ground is wholly without foundation. 

It was contended, however, on the part of the appellant that, as this case has 
been presented to us, we ought not now to come to any conclusion affecting the 
appellant’s right, but ought to remit the case to India, for the determination of those 
rights. It was urged that there has been a miscarriage in the Courts below ; that 
both the Zillah and the Sadder Courts have proceeded on an erroneous assumption ; 
that the only question at issue, as regards the appellant, was legitimacy of birth, 
and not the title of the appellant generally as heir ; and that the Courts have not * 
considered or adjudicated upon either the law or the facts as respects the appellant’s 
right to succeed independently of the alleged marriage or of his own legitimacy. 

It is true that the pleadings in this case are unusually — even for cases from 
the Mofussil Courts — loose and imperfect, and no distinct issues have been framed 
between the parties under the Regulations for that purpose ; indeed, to the original 
suits of 1835 and 1836, the appellant appears to have became a party only by ah 
drder made after their commencement ; and though we are disposed to think that 
the appellant’s claims were distinctly before the Ziiiah Court in 1839, yet it must 
be, admitted that neither the Principal Sadder Ameen nor the Judges of the Sad- 
der Court appear to have thought it necessary to adjudicate upon them. Still, 
JiQwever, the . question for decision is one of Hindoo Law, involving, in no inconsi- 
derable degree, what is matter of history, and we do not think that it would ^ be 
■,^ght for us to send back the case for the purpose of the Courts in India considering 
question ; we are the less inclined, too, to adopt such a*course, because the 
' enquiries directed by the Sadder order of 1839, as to the marriage of the 
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appollant s father and motlier, aud as to his own marriage, appear to us to have 
involved every element on which tlic appellant's right to inherit ^oitid 'depend, and 
the appellant, therefore, had every opportunity of adducing evidence to establish 
liis claim. 

The only remaining quoslion is the reversal by the Siidder Court of that part 
of the judgment of the Ziliah Court which directed that an annual sum of 6,000 
rupees should be set aside out of tlie estate, given by the decree to the respondent, 
for the maintenance of the appellant. The grounds upon wliich the Sadder Court 
reversed this part of the judgment do not appear on these proceedings. The right 
of an illegitimate child of one of the tliree regenerate classes to maintenance out 
of the estate of his father, is recognized by all the authorities on Hindoo Law relat- 
ing to this subject ; and as to this, -there was no difference of opinion between the 
Pundit of the Sadder and the Pundits of the Ziliah Courts, although they differed 
on the right to the inheritance. It is not shown that the allowance is in OKcess of 
what the appellant is justly entitled to receive with reference to the value of the 
estate ; and on this cpiestion, the Native Judge of the Court of the district in 
which the zeinindary Js situated, bad the best means of forming a correct opinioiu 
If the Court had thought the amount in excess, means might have been taken to 
ascertain what would be a proper allowance. In this part, therefore, of the judg- 
ment of the Sadder, their Lordships are unable to concur ; they are of opinion 
that, although the appellant is shown to have no right to the inheritance, either as 
the legitimate or the illegitimate son, he is still entitled to maintenance out of the 
estate of his deceased father. 

Their Lordships, therefore, will humbly recommend to Her Majesty to reverse 
the decision of the Sadder Court, in so far as it reversed the decision of the Siidder 
Ameon with respect to the maintenance ; to declare that the appellant, as the ille- 
gitimate son of the late Bajah Umur Purtab Syn, was, and is, entitled to mainte- 
nance out of his estate, at the rate fixed by the Sadder Ameen ; and to remit the 
case to India for the purpose of effect being given to that declaration ; hut in other 
respects to dismiss this appeal, allhough without costs, the appeal having, in part, 
succeeded, 


Thie Sth December 1 85S. 

Present : 

Lord Kmgsdown, the Judge of the High Court of Admiralty, Lord Justice 
Knight Bruce, Bir E. Ryan, and Sir L. Peel. 

Practice of Privy Council (in reversing decrees of Lower Courts on questions of 

faet.) 

On Append f rom the Sudder Deivanny Admvlut of Agm. 

Cheyt Ram, 
versus 

Chowdhree Nowhut Ram. 

A veiy strong ease is requii'ed to justify the Council to I’cversc the decision of two Courts in India 
upon a mere question of fact as to the genuineness or forgeiy of an instrument which is the foundation of 
the action in which the appeal is brought, particularly w'henthe Judges in the Court helo%Y had formed their 
opinions mainly on an inspection of the dacunuent whicli the Privy Council has had no opportunity of seeing. 

The appellant iu this case has undertaken a task of no ordinary difficulty, 
vsince he asks fer a reversal of the decision of two Courts in India upon a mere 
question of fact, that fact being the genuineness op forgery of an instrument which 
is the foundation of the action in which the appeal is brought. 

The Judges in the Court below have formed their opinions mainly on an 
inspection of the document, which we have had no opportunity of seeing. The case 
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must be very strong to justify such an unusual exercise of authority, and the question 
is, whether the appellant has established such a case. 

Radakishen, the original appellant, and whom we shall call the appellant in 
the observations we are about to make, brought an action against the respondent on 
a bond for 16,000 rupees. The name of the respondent appeared in the bond, im^ 
pressed by the stamp of a seal. The Zillah Court, on examining the signature, 
and comparing it with other impressions of the seal of the respondent, acknowledged 
to be genuine, decided that the impression on the bond was a forgery, and dismissed 
the suit. The Sudder Court, on appeal, confirmed this decision, and, in effect, 
ordered the appellant to be prosecuted for forgrey. He was so prosecuted, and was 
acquitted. He then applied for a review of the judgment against him in the Civil 
suit, which was refused, and he has now appealed to Her Majesty in Council 

The appellant and respondent were both residents at Bareilly, the former being 
apparently a banker and money lender, and the latter a land-owner. It is admitted 
on all hands that pecuniary transactions had taken place between these parties ; 
that moneys were advanced by the appellant to the respondent, and securities given 
by the respondent to the appellant. In particular, a mortgage by the respondent 
to the appellant, under which the latter was in possession of a village of the re- 
vspondent, and a bond for 4,000 rupees by the respondent to the appellant, are 
specifically mentioned. 

But in addition to these transactions, the appellant alleges that there were 
many other advances made by him to the respondent upon bonds and notes-of-liand, 
in respect of which, in the month of August 1851, a large sum was due for princi- 
pal and interest ; that in the course of that month the parties came to a settlement 
of accounts ; that the appellant having consented to make an abatement from the 
amount due, the balance was settled at 15,000 rupees ; and on the 3Cth of August 
of 1851, a bond was executed by the respondent to the appellant to secure the pay- 
ment of that sum, with interest at one per cent, per month, in the month of May 
then following. 

The amount due upon the instrument being unpaid, the appellant on the 30th 
September 1852 filed his plaint in the Zillah Court of Bareilly, claiming the sum 
of 16,955 rupees for principal and interest on the alleged bond. 

On the 2ad October 1852, the defendant undertook to file a defence to the 
suit within two weeks. m 

This, however, he neglected to do ; and on the 2nd December .1852, an order 
was made by the Court that the plaintiff should proceed to prove his case exiJarte, 

He accordingly, on the 3rd December 1852, obtained an order tp summon his 
witnesses, and brought into Court the bond in question, which was ordered by the 
Judges* on that day to be kept with the misl or record of the proceedings. 

The production of this bond, and its^deposit in Court at this early stage of the 
proceedings, when it was open to the inspection of the respondent and his agents, 
appear to be of great importance in this case. 

The poad purported to have been given after a settlement of accounts, to be 
stamped with the seal of the respondent, and to be witnessed by Doorgapershad, 
the mootsuddee or man of business of the respondent, who is also described as the 
writer of it, and it was dated only thirteen months before the suit was instituted. 
The respondent was resident on the spot where the bond was executed, and where 
the suit was brought, and both he and his agent must have known with absolute 
certainty whether the one had written and the other liad sealed such an instrument, 
or whether the .document was a mere forgery. 

The respondent had notice of this claim on the 2nd of October 1852. It is 
difficult to suppose that, if he had never executed any such instrument, he should 
. not instantly have protested against the forgery ; but he took no step whatever to 
defend the suit on this ground, or on any other, till the case was ordered to proceed 
^ parte. He then, on the 9th of December 1852, applied to be admitted to defend 



I^RIVY COUKCIL JTTDGMKNITS. 


821 


the suit not on the ground that the bond was a forgery, but on the allegation ^Hhat 
he has several objections to the plaintiff’s claim, which involves a"* considerable sum 
of money/’ 

He was let in to defend ; and, on the 6th of Januarj 1853, he put in his answer. 

In this answer lie states that the plaintiff s claim is based on a fictitious bond, 
and he assigns various reasons to show that the fact of his having given such a bond 
is improbable, but he nowhere distinctly says, I never executed any such bond; 
The seal is not my seal ; it differs from the genuine impression of my seal : the 
writing is not the writing of my agent/’ Amongst other circumstances of improba- 
bility on which he insists against the plaintiff’ he urges that it is very unlikely that 
the ex^ict balance of accounts should result in a sum of 15,000 rupees, without any 
fractioual sum, and that a bond for so large a sum should not have been registered, 
more especially as the bond for 4,000 ruiiees was registered. 

On the l'2th February 1853, the appellant filed his replication. With refer- 
ence to the two objections referred to, he states that, as to the amount of the bond, 
the sum really found due on the settlement of accounts, for principal and interest, 
was rupees 17,389-1-3 ; but that the appellant, on the importunate entreaties of 
the respondent, consented to give up the surplus beyoud' 1 5;000’ rupees, and to take 
a bond for that amount ; and he says that the accounts and documents, showing the 
exact balance which were cancelled on the execution of the bond, still exist to re^ 
move the defendant’s objection. With respect to the want of registration, he states 
that he ^ was in the habit of advancing thousands of rupees to the defendant upon 
unregistered documents. 

The rejoinder of the defendant was filed on the 23rd March 1853, in which, 
amongst other things, he alleges that, if the former documents had ever any exist- 
ence and were cancelled, they ought to have been given up to him, the defendant, 
on the execution of the bond, and that '' when the former documents are producech 
the imposture of the claim will be fully exposed.” 

In this state of the record the parties went into evidence. 

The evidence of the plaintiff ha the suit may be conveniently considered under 
three heads : — 

. , 1st The transactions leading up to the bond : 

2nd. The execution of the bond ; and 

Zrd. The subsequent recognition of it by the defendant. 

The Clerk of the plaintiff, ntiined Laljeemul, gives the following account under 
the first head : 

“The facts are these : there were mutual dealings betwixt Chowciree Nowbiit Earn and Lalla 
Eadhakislieii. Badhakishen demanded payment from Cliowdhree Kowbut Bam. Chowdbree 
Nowbut Bam sent to Badhakishen Ms mootsiiddee (Persian scribe) Doorgapershad to compile 
accounts, and find the balance due by him. Doorgapershad Mootsuddee then came to Radha- 
kishen and computed accounts, on which a balance of rupees 17,893-1-3 appeared against Nowbut 
Bam. Doorgapershad returned lo Bowbut Ram with the list of accounts, leaving one copy of it 
with Badhakishen, and telling him to have the accounts examined, and that he would himself do 
the same. Badhakishen then gave me the list of accounts and told me to go to the firm of Lalia 
Muthar Doss, and to have the accounts examined by Lalla Doorgapershad, his agent. I accord- 
ingly went to Doorgapershad, agent, with the accounts, and showed it to him, ami told him to 
see if there was any discrepancj^ in it, Doorgapershad and Ktshen Chund, the principal agent 
of the firm, looked at the account and said there was no discrepancy in it. I brought the account 
back to Lalla Badhakishen, and told him it was correct. On the same day Doorgapershad 
Mootsuddee, accompanied by Bheonarain, the brother-in-law (sister’s husband) of Chowdhree 
Nowbut Ram, came again to Lalla Badhakishen, and said that Chowdhree Nowbut Ram had seen 
the account and understood it, but he desired that some reduction should be made in the inter- 
est. On this Lalla Badhakisnen said, fi^ay me my money, and I shall make any reduction you- 
■will propose in the interest.’ On this Sheonarain and Doorgapershad Mootsuddee said, * The 
money is ready, and we promise to pay in the month of Jyet.’ Badhakishen then asked what 
reduction he should make ; and Doorgapershad Mootsuddee, and Sheonaraip the M'otlier- in- 
law of Nowbut Bam, said, ‘You may have a bond for 15,000 rupees and relinquish the balance- 
in our favor.’ Badhakishen agreed, and said, ‘Very well, pay 15,000 rupees in Jyet.’ Thea- 
they returned to the Chowdhree and must have told them everything.” 


1 B 
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He then sayS; on cross-examination, that of the balance, actually due, 10,200 
and odd rupees ^ere for principal, and the remainder for interest : that interest 
was charged at 1 per cent per month, and that there were sis bonds and notes of 
hand. 

This witness refers to an examination of these accounts by the goniaslita or 
.head clerk, at Bareilly, of the firm of Muthra Doss, one of the largest bankino- 
firms in India. « ^ 

This gentleman appears to be above all suspicion ; he is examined on behalf of 
the plaintiff, and he entirely confirms the account of Laljeemul. He says : 

<‘It is something less than two years when Laljeemiill, Mootsuddeo of Lalla Kadhakishen, 
brought me Cbowdhree Nowbut Barn’s account, in order to have the computation of interest 
examined by me, and I and Kishen Chun cl accordingly examined it ; subsequently, eight*or ten 
days after, I heard that Lalla Eadha, kishen had reliucjuishod 2,00u and odd rupees, and that he 
caused Chowdhree Nowbut Bam to execute a bond for 15,000 rupees.” 

He then says there were many previous dealings between the appellant and 
respondent ; that whenever the Chowdhree wanted money, no one but the appel- 
lant supplied him with it; that dealings had been carried on from the time of 
Chowdhree Bussunt Earn, who was the father of the respondent. 

The statement of these witnesses, as to the settlement which took place, and 
the abatement which was made by the appellant, is confirmed by the evidence of 
Ramsookh and of Golain Hossein, who concur with Laljeemul in represe®.ting 
that Sheonarain, the brother-in-law of the respondent, was one of the persons at 
whose instance the abatement was made. 

That extensive dealings took place between the appellant and respondent, is 
further proved by the evidence of Seetaram, a tehseelclar, or who had filled that 
office, which we understood is one of respectability, who says that '' dealings existed 
from the time of respondent's father, and that, whenever they wanted money, they 
borrowed it from the appellant ; and that very often money was drawn on notes 
of hand without the execution of a bond.'*’ 

In addition to this evidence the appellant produced the bonds and notes upon 
which the balance was alleged to have been found due, and the account said to 
have been made out, showing the balance. 

The respondent had alleged that, when these documents were produced, the 
imposture, as he calls it, would appear. They are produced, and no attempt 
whatever is made to discredit them. 

It is difficult to imagine proof more distinct and positive upon the first 
point — the transactions which led up to the bond. But the appellant’s evidence 
distinctly names two persons, connections of the respondent — one his agent, the 
other his brother-in-law — by whose intervention this arrangement is alleged to 
have been made. The respondent does not examine either of these witnesses, or 
offer in any other manner whatever to contradict the testimony of the appellant’s 
witnesses. 

That the balance was ascertained— that the abatement was made — that there 
was an agreement to give a bond for 1 5,000 rupees — are facts which must be 
considered as conclusively established. 

Secondly, as to the execution of the bond. Laljeemul, after the passage 
which we have read from his evidence, proceeds thus : — 

Again tlio next day, four ghurries after sunrise (two ghurries and a half make one hour), 
Boorgapershad Mootsuddee came to Radhakishen, and said, ' Send your witnesses that the 
bond may be recorded.’ Lalla Radhakishen then sent myself (Laljeemul), Choteyloll, Bamsookh, 
Sheikh Ameerooliah, and Gholam Hossein, with Doorgapershad, and told us, ‘ if the Chowdhree 
should record a bond, and acknowledge it before you, you should witness it.’ All five of us 
accordingly went in the dewanUhanah (a hall for receiving visitors) of Chowdhree Nowbut Bam, 
accompanied by Doorgapershad. Too Ghowdhree was seated there. Doorgapershad told him 
that' Lalla Radhakishen had sent us to witness the bund. The Chowdiireo told Doorgapershad 
to bring out paper and to record the bond. On this, Doorgapershad brought out paper, and 
engrossed a bond thereon He gave the bond to the Chowdhree, who saw it ; and having seTit 
fcr box, impressed if with his seal, and told us to witness it. Doorgapershad Mootsuddee 
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(the wi’itor), and Hamsookh, Clioteyloil, myself. Sheikh Amoerooliah, and Ghoiam Ilosseiii; 
accordingly witnessed the bond. The bond was recorded in onr presence.’ % 

His account is confirmed by Ghotoylall, a friend of the respondent, another 
attesting witness ; by Hamsookh, also an attesting witness (though his name is 
written by Doorgapershad, the agent of the respondent, as Earn Sing) ; and by 
Ghoiam Hossein, who was present, and saw the transaction, though there appears 
to be some error as to his being an attesting witness — at least, his name is not 
found in the iustniment as printed in the appendix. 

These witnesses are cross-examined, but their evidence is not in the least 
shaken, and, if it be believed, it proved most distinctly that the instmment in ques- 
tion w^as written by Doorgapershad, the agent of the respondent, wdro also attested 
it, and that the respondent deliberately stamped his seal upon it, in order to give 
it effect. 

But what makes his evidence conclusive is this ; that the respondent having 
the means of disproving the story if untrue, by producing his own agent to say 
that he did not write, and did not witness the bond, does not venture to call him, 
or any other witness, to the point. He examines thirteen witnesses upon matters 
totally irrelevant to the real issue, and does not examine one who tends even to 
throw a doubt upon one single material fact of the appellant's case. 

But the matter does not end here. So far from denying this bond, the re- 
spondent, after its execution, endeavoured to obtain time for payment of it, which 
brings us to the third head of evidence — the recognition. Doorgapershad Moot- 
suddee is asked : Did any one, ever coming before you, make any acknowledg- 
ment ? ” He answers ; — • 

‘‘ In the last month of Kartick, I went to Chowdhree ISTowbut Ram, to write a note on 
account of Lalla Kalka Doss, resident of Peelhibeet, who had mortgaged the village of Roop- 
poor. Chowdhree Nowbut Ram told me to give Lalla Radhakisben 4,000 rupees, for which the 
latter had brought an action ; further saying, ‘ There is another suit for 15,000 rupees. You may 
give 4,000 rupees, and Lalla Radhakisben will take something less in the amount of costs ; yon 
should have this matter settled, and the suit for 15,000 rupees you may have adjusted afterwards.^ 
I said that the matter, as it then stood, would cause disrepute, and that it should, therefore, be 
settled. Again, Chowdhree UTowbut Ram said, ‘ You shoidd have the matter settled.’ 1 said, 
‘Tell me what to say, that I may goto him and settle accordingly.’ Chowdhree Nowbut Ram 
replied, ‘that he would be able to pay the money in five years, and that if he were made to pay 
in a lump it would ruin him.’ i said, ‘ Your and Lalla Radhakishfen’s affairs are founded on mutual 
friendship. lie is like your patron, and will not ruin you ; but he will not agree to the promise 
of payment in such length of time, because, in six years’ time, interest on the sum of 15,000 rupees 
will accrue to nearly 15,000 I’upees. Such promise of payment, without interest, he will not agree 
to.’ Again the Chowdhree said, ‘ You may give 4,000 rupees on account of the suit for that sum, 
I shall send Sheonarain, and, as you also will be there, you may have the matter settled ; and, 
if lie will not come to terms, I will defend the suits.’ After this I came and told Lalla Radha- 
kishen wliat the Chowdhree had said ; and also that, as the transaction was like a family afiair, 
lie should settle it amicably ; adding, ‘It is difficult for him (the Chowdhree) to pay 15,000 
rupees at once. It is advisable to agree to instalment payment.’ Radhakisben said, ‘ I have no 
objection : but how can I agree to receive instalments without any one’s coming to propose it ? 
Have instalments e^or been agreed to without interest ?’ ” 

This atteiiipt of the respondent to obtain time for payment of the bond is 
further proved by Seetaram, the witness already mentioned, who, . speaking of 
Sheodut Earn, Jumadar, yrhom he describes as the Dewan of the respondent, and 
sole manager and agent of his household, says : — 

“Sheodut Bam Jumadar told me that ‘ Lalla Radhakishen had brought an action for 15,000 
rupees against the Chowdhi’ee ; you should persuade , the latter to fix an instalment of 3,000 
rupees per annum for five years without interest. You visit Lalla Radhakishen frequently, and 
should, therefore, have this matter settled.’ land the Jumadar accordingly went to Radha- 
kisiicn and introduced a negotiation relative to the payment by instalments, Lalla Radha- 
kishen said, T will not agree to receive instalments for five years without interest.’ ” 

There was, therefore, clear, positive, consistent, uncontradicted testimony of the 
agreement to give the bond, of its actual execution, and of its subsequent recognition ; 
and, in the teeth of all this testimony, upon what grounds have the Courts below 
held it to be a forgery ? 
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They coBipareil tbe impression made l>y the seal on this instrument, with the 
impression made ttpon other instruments by what is admitted to have been a gen- 
uine sea! of the respondent, and they say that, upon a very minute inspection 
ami measurement by a pair of compasses, the letters, or some of the letters, of the 
defendant's name appear on the bond to differ something in their size from the sig- 
natures admitted to be genuine. Whether this may have arisen from the mode in 
which the stamp was affixed on tbe ditterent instrument, or from the greater or less 
(piantity, or the greater or less fluidity, of the ink -used on such occasions, it is 
immaterial to enquire. The question is, is it or not proved, beyond all shadow of 
doubt, that the respondent did affix some seal to this instrument for the purpose of 
giving it effect ? ' The evidence on tin's point is quite irresistible.^ 

it is not till the case is on hearing that this objection is made. It never 
occurred to the respondent or his agents to set up such a defence when the bond 
was deposited in December 1852, nor, as far as appears, till July or August 1853. 
The bond had been lying in the interval in the office of the Court ; it is to be 
collected from the Circular Order referred to in the argument, that it is not diffi- 
-cult and not unusual for parties to procure access to, and to tamper with documents 
so placed, and we cannot have the least doubt that such discrepancy as exists between 
this seal and the others produced, if they were the impressions of the same stamp, 
and if ilic difference is not to be accounted for by the accidental circumstances to 
■which we have adverted, has been occasioned by the fraudulent acts of the respon- 
dent's agents while the bond was in the custody of the Court. 

When the direct evidence in favor of the instrument is so overwhelming, it is 
needless to resort to confirmatory proof ; it may however, be observed that it is 
shown that the stamp on the instrument had been sold, shortly before the date of the 
the bond, to an agent of the respondent for his use ; and if the bond had been a 
. forgeiy, it is utterly inconceivable that of all persons in the world the name of the 
Tespondent’s own confidential agent should have been selected for forgery, as the 
writer of it and one of the attesting witnesses. 

Every circumstance of suspicion wdiich could be alleged against the appellant’s 
claim was brought forward, and urged with great force and ability by Mr. Forsyth, 
but there really is none of any value. 

The only observations which at first had some weight with their Lordships were 
thxee— first, that the bond Avas not registered ; secondly, that the cancelled docu- 
ments were not delivered up ; and thirdly, that it was strange that a suit should 
have been instituted (as it was) upon the later bond for 4,000 rupees, instead of the 
two being united in one suit, or that which "was first executed (the bond for 15,000 
rupees) being first put in suit. 

But as to the point, we are informed by Sir L. Peel that in India two- 
thirds of the bonds which are payable at short dates, as this was, are not registered ; 
as to the second, that a plaintiff is required to prove the consideration for bis bond, 
and that the documents relating to it were, therefore, properly left in the possession 
of the appellant ; and as to the third, supposing the two bonds could by tbe prac- 
tice be included in one suit, we think that the delay in bringing the second suit is 
sufficiently accounted for by the negotiations which were carried on for payment of 
the amount of the bond by instalments. 

Upon the whole, we can entertain no doubt that there has been in this 
case an entire miscarriage of justice in the Courts below ; and we cannot but 
express our deep regret that the appellant should not only have had his suit dis- 
missed, but been subjected to the indignity, vexation, and expense of a criminal 
prosecution in a case where the claim is established by testimony less liable to sus- 
picion than we ever remember to have seen brought forward on an appeal from 
, India in a case of disputed fact. 

We must do to this gentleman, or to his representatives, such justice as is in 
qour power, by advising Her Majesty to reverse the decision complained of, to estab- 
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Ihh rtie plaintiffs demand in the suit, and to order payment of the amoitnt 
of the bond \yith the interest due upon it by the respondent^ together with the 
costs both in the Zillah and in the Sadder Dewanny Courts, and the costs of this 
appeal. 


The 12th February 1859. 

Fresent : 

-The Judge of the High Court of Admiralty, Lord Justice Knight Bruce, Sir E. 

Ryan, Sir J. T. Coleridge, and Sir L. Peel. 

Resumption of Invalid Lakheraj— Intervention by Zemindar— Interlocutory 
orders (Appeal from, not eompiilsory)— Decree of Special Commissioners 

(Finality of),— Review of Judgment— Fou 25 dary Court (Jurisdiction of). 

071 Appeal froin the Special Commi8sione7's of Revenue m Be7igaL 
Maharajah Moheshiir Singh, 
ve7^sus 

The Government of India. 

In a suit by Government under Regulation 11. 1819, to resume invalid lakeraj land held by a Moliunt, as 
the interests of the zemindar 'wbo claimed a portion of the lands sought to he assessed, as forming part of his 
permanently assessed estate, were liable to be affected by the decision of the Collector. — Held that he had 
right to intervene, and become a party to the suit, and to prefer an appeal from the decree. 

There is no law which requires a suitor to appeal from interlocutory orders under penalty of forfeiting 
for ever the benefit of the consideration of the Appellate Court. The Privy Council have, in many cases, 
corrected erroneous interlocutoiy orders on the appeal of the whole cause coming before them. 

The decree of the Special Commissioners under Regulation III. 1821 is final, if no ai)peal or petition of 
review is presented within a reasonably sufficient period. 

The object of a review being a re-consideration of the same subject (except in case of death or for some 
other unavoidable cause) by the same Judge as contra-distinguished to an appeal, expedition in presenting 
a petition for review is indispensable with a view to the hearing of the review before the original Judge, 

The Regulations relative to the granting of a review hy the Sudder Court are applicable to the granting 
of a review by the Special Commissioners. 

The causes accounting for delay in applying for, and intended to justify the grant of, a review, must be 
of grave importance. 

A reference to certain proceedings had in the Fouzdary Court, is no reason for a review, for the juris- 
diction of that Court is confined to cases of possession, and it is beyond its p^o^’ince to enquire into and 
^certain titles to landed propert 5 % 

In the course of the discussion upon this case, two questions have been raised 
which, it appears to their Lordships, are ripe for decision. 

The first question is, whether the Revenue Commissioners, who originally 
exercised jurisdiction upon the present occasion, were, with respect to the appellant, 
entitled so to do ; it being contended on the part of the respondent, that the present 
appellant was never properly a party to the suit. ^ 

The next question is, whether the review which was granted in this cause, was 
granted in due conformity with the existing Regulations. 

In order to render our judgment clear on these two questions, it is necessary to 
make a brief statement of the facts out of which they arise. 

The original proceedings in this cause commenced in the office of the Deputy 
Collector of the district. It appears that there is in the province of Behar a per- 
gunnah named Dhurumpore, coQitaining three zillalis : but the present suit 
relates to one only, called Beernugger. This pergunnah was held in perpetuity by 
the Zemindar for the time being, and his successors, on payment of a revenue to the 
Government, fixed by a permanent, assessment under the decennial and permanent 
settlement. By this settlement, the Zemindar and his successors -were exempted 
from all payment in the nature of land-tax ; save the amount stipulated by the 
Umuldustick granted to the first grantee. 

One of the few exceptions to which such settlements are subject was insisted 
on by the Government in this case as applicable to some lands within the limits of 
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the Zemindary, the tenure of them as lakheraj under an illegal or invalid title. 
It is an admitted fact that there were certain lands claimed as lakheraj within their 
pergunnah. Those which became the subject of dispute in this cause, were owned 
by a Mahan t, as the head of, and for the benefit of, a community of religious de- 
votees. The lauds had, in fact, been enjo 3 md by them for a long time, free from 
assessment ; and between this society, as represented by their head, the Mahant, 
and the Government, the dispute arose as to the assessable quality of the lands. 
The Mahant had of course an interest to enlarge the boundaries of his lands, and 
unless the contiguous proprietor admitted the boundaries as claimed by the Mahant, 
his presence as a party to the suit would seem to be conducive to the correct adjust- 
ment of so delicate and important a question, a course to be encouraged with a view 
to diminish subsequent litigation. 

In this state of things, Mr. Henry Beresford, the Deputy Collector, on the 3rd 
October 1S3G, commenced the present proceedings, by a notice to two persons, 
Kerperam and Bhugwan Dass ; the first being one of the original grantees, and 
the second the Mahant supposed to be in possession, Bhugwan Dass w'as called 
upon to show his title, and to prove by what authority he held the lands free from 
payment of revenue. 

It is to be observed that these proceedings do not state, by any description 
whatever, the extent of lands to which this notice applied. 

At *somo of the meetings it appears that the Mooktar of the Zemindar had 
accidentally, or otherwise, been* present, and had been questioned by Mr. Beresford, 
the Deputy’ Collector. Under these circumstances, the Zemindar, apprehending 
that his interests might be effected by any decision of the Collector, declaring the 
lakhiraj lands to be more extensive than they really were, intervened by petition ; 
and it appears to us that, in every view of the case, he had an interest ’which justi- 
fied him in so doing : for even assuming it to be true that the Collector’s report, as 
to the extent of the land subject to revenue >vas not binding on the Zemindar, and 
that he had a remedy against such a proceeding in another Court, still he had 
clearly an interest in averting an erroneous report being made to his prejudice, the 
creation of 'pTi'in(i f tide evidence prejudicial to himself, and the necessity of resort- 
ing to the Civil Courts to remedy an evil already inflicted. 

And this view of the case seems to have been, taken by all parties and. by all 
Judges who were cognizant of the cause ; throughout the whole of these proceedings 
no objection was ever raised to his intervention ; he was allowed the privileges of 
a party by the examination of his witnesses, and otherwise ; and he w’as subjected 
to all the inconveniences of a suitor by the condemnation in costs in virtue of the 
ultimate decree. 

Looking at all that passed, and considering that in every possible point of view 
the Zemindar had an interest to protect before the Collector, tve think it quite vain 
to contend that he was not both de-facto and de-jicre a party to this cause, or 
that he had not a sufficient interest to justify liim in assuming that character, or 
that the Collector and Commissioners were in error in so receiving him; therefore, 
we think that the plea to the jurisdiction has entirely failed on that ground. 

We will now follow the course of these proceedings so far as it is necessary for 
onr present purposes. Mr, Henry Beresford having made an investigation, w'hich 
to him appeai'ed to be satisfactory, having previously prohibited the Zemindar 
from collecting the rents from the disputed lands on the 2Sth January 1838, gave 
his decision, and by that decision, 14,816 beegahs of land were subject to assess- 
ment : the Zemindar appealed to the Appellate Court, namely to the Special Com- 
missioner of Revenue, under Regulation III of 1828. On the 6th December 1841, 
Mr. Moore pronounced judgment to the effect that, 3,513 beegahs alone were 
assessable, and that the collections made by Government on other land should be 
re^tor^ to the possessors: on the 8th March 1842, this judgment was confirmed 
Doyly, another Special Commissioner. On 2ist September 1847 a petition 
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for a review on behalf of the Government ’wa>s presented to Mr. Edward Currie, 
another Special Commissioner, which petition of review was gi!intcd. A hearing 
took place accordingly. Mr. Currie reversed the judgment of March 8th, 184?2, 
by an order bearing date 24th April 1858, which was confirmed by Mr. Jackson in 
June 1848. 

Although the question which we have now to. determine is distinct from that 
of the merits of the case, yet it is one of very grave importance, as it respects the 
rules to which the Special Commissioners are to be subject in reviewing a decision 
which has been made in a resumption suit. We jiroceed to consider whether tlio 
review was granted in conformity with the Regulations existing at that time with 
respect to the granting a review. 

Before we enter into the particulars of that question, we deem it right to 
notice an objection which was taken at the bar on the part of the respondents, that 
it was too late now to impugn the regularity of the proceeding to grant the review ; 
that, if the appellant deemed himself aggrieved by it, he ought to have appealed 
at the time, and that he was too late in doing so after a decision had been pro- 
nounced against him. 

We are of opinion that this objection cannot be sustained. We are not aware 
of any law or Regulation prevailing in India which renders it imperative upon 
the suitor to appeal from every interlocutory order by which he may conceive him- 
self aggrieved, under the penalty, if he does not so do, of forfeiting for ever the 
benefit of the consideration of the Appellate Court. No authority or precedent 
has been cited in support of such a proposition, and we cannot conceive that any- 
thing would be more detrimental to the expeditious administration of justice than 
the establishment of a rule which would impose upon the suitor the necessity of 
so appealing, whereby on the one hand he might be harassed with endless expense 
and delay, and on the other inflict upon his opponent similar calamities. We be- 
lieve there have been very many cases before this tribunal in which their Lordships 
have deemed it to he their duty to correct erroneous interlocutory orders, though 
not brought under their consideration until the whole cause had been decided, and 
brought liither by appeal- for adjudication. 

Before considering whether this review was granted in conformity with the Re- 
gulations, let us look a little to tlie principles upon wliich wo think lapse of time 
is a most important consideration. In the present case, five 3'ears and a half had 
passed away since the original decision. Surely, whatever may be the true import of 
the Regulations,' the parties interested in the decision wLich had been made were 
entitled, after the lapse of a sufficient period, no appeal having been asserted or 
petition for a review presented, to conclude that the Government acquioseed in what 
had been done by tlie Special Commissioners, and in that rational convicti6n, to deal 
with the property upon the footing of the past decision. 

Now, w hat are the evident con>sequences of delay, imlcs.s justified by particular 
circumstances ? Those consequences are, that all the arrangements between man 
and man, concluded without any reason to kipposc they were impeachable, may be 
set aside and thrown into confusion ; producing at one time, severe hardship to the 
proprietor, at another equal evil consequences to those who dealt wdth him ; thus all 
such arrangements and transactions, which are the very life and soul of property, and 
which it is equally the interest of the Government to support and encourage, may be 
disturbed to the detriment of all concerned. We think, for these reasons, that it 
must have been the wish and intention, as well as the interest of Government, so to 
frame its Regulations that these principles should be carried into effect, and that 
after a decision w^as past, unquestioned by appeal, its finality should be left in doubt 
no longer than the requisties of justice imperatively demanded. 

Let us now address our attention to the Regulations which have passed rela- 
tive ' to the question of granting a review. It must be borne in mind that a 
review is perfectly distinct from an appeal } that it is quite clear, from all these 
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Regtilations that the primary intention of granting a review was a re-consideratioit 
of the same subject by the same Judge, as contra-distinguished to an appeal which 
is a hearing before another tribunal We do not say that there might not be cascKS 
in which a review might take place before another and a different Judge ; because 
death or some other unexpected and unavoidable cause might prevent the Judge 
who made the decision from reviewing it ; but we do say that such exceptions are 
allowable on ex necessitate. We do say that in all practicable cases the same Judge 
ought to review ; and that for the^ttainment of that object, expedition in present- 
ing a petition for the review is indispensable, and the only practicable course for 
attaining that end is by accelerating the hearing of the review before accident or 
unexpected events shall have removed the original J udge. Looking at all these 
circumstances, ^ve should naturally expects to meet in the Regulations upon this 
subject such provisions as would prevent the evils necessarily incidental to delay 
and procrastination. 

It may be well to observe that the Regulations respecting the resumption of 
lauds, and the subjecting them to be assessed, are Regulations in themselves almost 
necessarily severe in their operation ; and while we give to them the force and 
effect wdiich we are bound to do, as the subsisting law upon this subject, we cannot, 
and ought not, to forget that though it is manifestly, at first sight, the interest and 
duty of Government to bring under taxation as large an extent of land as possible, 
yet that it is equally the interest and the duty of Government to protect the rights of 
property ; for if such rights be not protected, there can be no security for the 
prosperity of any country. For these reasons we must deem it to be our duty, in 
interpreting and carrying into effect tliese Regulations, to give full force and effect 
to those pro\'isions which were manifestly intended to protect the rights of pro- 
perty, and prevent a vexatious interference with those rights. * 

By Regulation III of 1828, Section 4, Clause 5, it is enacted that the rules 
prescribed by the existing Regulations, regarding a review of judgment by the 
Civil Courts, are to be held applicable to proceedings by the Special Commissioners 
in revenue cases ; those rules are to be found in Regulation XXVI of 3814, and in: 
the 4th Section. There has been much discussion at the Bar, as to whether the 
provisions contained in the 2nd Clause of tins Section are applicable to the, present 
case, or whether it falls within the operation of the Srd Clause. The 2nd Clause 
directs that the petition for review shall be presented within three calendar months ; 
this provision, however, admits of an exception, provided that the parties preferring 
the same shall be able to show just and reasonable cause for not having preferred 
such application within the limited period. It has been contended that, if the 
Court — that is, the Special Commissioner, in this case — is satisfied, no further 
enquiry can take But we think it clear that this argument cannot be sus- 

tained, for in the same Clause the Courts are required to state at large their reasons 
for admitting such applications after the limited period : if they refuse the review, 
the decision of the Court below is final ; if they admit it, it must be reported to the . 
Sadder, and the Sudder may grant it if they think fit. It is manifestly clejuv 
therefore, by the provisions of tliese tw'o Clauses— 3 si. That to admit applications 
i>s not to grant a review ; and, Indly. That all that they may do is examinable by 
the Sudder. 

VVe are, however, of opinion, that the 2Dd and Srd Clauses of this Section 
must be read together*, and that such of the substantial enactments of both as are in 
their nature applicable to the Court of the Special Commissioner, I’egard being had 
to its independence of the Court of Sudder Dewanny Adawlut, must beheld to 
have been applied to it by the Regulation III of 3828, Section 4, Clause 5, We do 
not apprehend that a decree passed by a Special Commissioner is to be subject in all 
respects to the rules applicable to a decree by a zillah, city, or provincial Court, and 

f ^ :4hink so, because the proceedings of the Special Commissioners are sul>j*ect to 
of the Sudder ; whereas by the provisions of this Regulation, any 
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orders of ihc Courts speclliod; granting a review^ must recoive^ eoiifiniiatiori iVoia 
the Court of Stickler Adawlut. 

The coustructioii which the Court of the Suckler Dewauu}^ Adawlut lias put on 
these EegulatioQS, by framing its own procedure on reviews, by the proyisioiis of the 
2Qd and 3rd Sections viewed together, is also the construction wdiich their Lord* 
ships think applicable tp reviews of the judgments of the Special Commissioners. 

Whenever, therefore, a petition for a review of any judgment of the Sadder is 
presented after three months, it is indispensable that the party preferring such peti* 
tion should, in#he fii'St instance, account for the delay. 

The delay being satisfactorily accounted for, the review is to be granted, if, upon a 
consideration of the reasons stated, the circumstances of the case .shall appear in 
justice to recpiire it. \Ye think that the true construction of this Clause, is a consi- 
deration of the reasons stated in the petition presented for a review, and not of 
other reasons which might be suggested, but not to be found in the petition. 

To manifest the great care which the Government of India provided as a guard 
against impro 2 :)er]y granting a review of a judgment, the Sadder Court is inquired 
*to record on their proceedings the grounds upon which the review is granted. 

We are of opinion that all these Eegulations apjilicablc to tlie granting of a 
review by the Sudder Court of its decrees, are applicable to the proceedings of the 
Special Commissioner, in granting a review of their own decrees. 

’ We have, therefore, in this case to consider two things : first ^ whether just and 
reasonable cause has been shown for the delay in presenting the i^etition for review ; 
and secondly, whether the circumstances of the case, injustice, required it should 
be granted. 

In order to prosecute our enquiiy into these questious, we must look to the 
petition for the review of the decree of Mr. Moore and Mr. Doyly presented on be- 
half of the Government on the 21st of September 184*7.’ 

We are unable, from a persual of that document, to discover any satisfactory 
reavSon for the delay which has occurred; indeed there is not to be found in this 
];>etition any attemiDt to state any reason -why, looking to all the facts and circum- 
stances as they existed at the time of the judgment of Mr. Mooroand Mr. Doyly, the 
petition might not have been jiresented within the three months. 

But true it is that circumstances might have come to the knowledge of the 
Government afterwards which may at once justify the delay, and also the granting 
a review, because, giving a liberal construction to the Eegulations of 1814?, there 
might be cases in which fresh evidence would be admissible. 

We are, how^ever, of opinion that, for granting a review in the cases we have 
just siq3posed to exist, the causes accounting for the delay, and intended to justify 
the grant of a review, ought to be of grave importance. 

Indeed it is quite manifest that this must be so, or the litigation might be inde- 
finitely suspended, and all the evils incidental to the uncertainty of the rigl^ts of 
property incurred. 

Let us look again to the petition for review. The first statement is simply a 
denial of the correctness of the past decision. 

The first reason assigned is that, on the 25th of August 1812, Mr. Elliott and 
Mr. Doyly came to a contrary conclusion on similar premises. Assuming the fact 
to be so, and, for the moment, that it was good cause for asking for a review, it is 
manifest that such cause arose five years before the petition was presented, and there 
is not the slightest attempt to account for this delay. 

And, further, we are of o23inion that in a case of this description, tlie factof two 
Commissioners coming to conclusion not altogether reconcileable with the prior decree 
of Special Commissioners, is not a suflScient ground after the expiration of so many 
years, for the granting a review. 

The only other reasons to be extracted from this petition for a review are an 
impeachment of the grounds of the jugdmeiit of the 8th of March 1842, with wdiicli 

Is 
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the parties miist have been cognisant at the time, and therefore would be no excuse for 
delay, and a reference te certain proceedings had in the Foujdaree Court. We are 
somewhat surprised that this last circumstances liould have been introduced as a rea- 
son for a review ; for -we apprehend the jurisdiction of that Court is confined to 
cases of possession, and that it is beyond their province to enquire into, and ascertain 
the titles to landed property. 

We derive no light from the decision of the Commissioner allowing this review — 
no . further reason is assigned. Upon a consideration of all these proceedings, we 
have come to the conclusion that, in granting this review, the reasons assigned are 
wholly insufficient ; that the requisites of the Regulation have not been complied with ; 
that mo just and reasonable cause has been shown for the delay in presenting the 
petition ; and that that petition does not state any circumstances which, in justice, 
require the granting the review. It necessarily follows that, if the review was grant- 
ed without due regard to the Regulations governing such proceedings, it, and all 
that has been done under it, must fall to the ground. AVe shall, therefore, humbly 
advise Her Majesty to reverse the Decree of the 8th of June 1848, and to affirm the 
Decree of the Sth of March 1842, and, further, as imperatively required by justice* 
to condemn the Government, in all the costs incurred both in the Courts below and 
upon the appeal, incurred in all the proceedings since the Sth of March 1842. 

We believe that a Decree of this tenor will be in strict conformity with the Re- 
gulations which have the force of law in India, and, at the same time, may contribute 
to insure a just confidence that these special jurisdictions, wdiich in some degree dis- 
place the ordinaiy tribunals of the country, will carefully observe those rules which 
have been prescribed to regulate their proceedings, — rules which have been wisely 
introduced to guard against the possible abuse of authority, and a departure from 
which would be likely to produce distrust, and to defeat the principal objects of their 
institution. 


The 18th March 1859. 

Present : 

Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, the Judge of the 
Court of Probate, and Sir L. Peel, 

Recovery of debt upon alleged Agreement— Evidence. 

On a'jypeal from the Sudder Deivanny Admvlut of Madras. 

Katchy Kullyan Rungappa Kalaka Thola Oodiar, Zemindar of Oodiarpalliam, 

versus 

Baloosamy Chetty. 

Suit for tbe -recoTeiy of a debt upon agreement which was not brought forward or alleged to be in 
existence, when the same demand was successfully disputed in a former suit brought during the infancy 
of the predecessor of the present appellant, who was the son of the alleged original debtor. The respondent 
having failed to account satisfactorily for the non-production of tbe agreement before, and the probabilities 
of the case being against the genuineness of the agreement, the suit was dismissed. 

This was an appeal from a decree of the Sudder Dewanny Adawlut at Madras 
reversing a judgment pronounced by the Zillah Judge of Trichinopoly, before whom 
proceedings by plaint had been instituted for the purpose of recovering against the 
present appellant an alleged debt stated to be due from his father. The Judge of the 
Zillah Court of Trichinopoly, not being satisfied with the evidence, pronounced 
against the demand. The Court of Sudder Dewanny having taken a different view 
of the evidence, came to a different conclusion, and this appeal is the consequence. 

The original plaint was filed in the early part of the year 1847, and proceeded 
upon a bond of old date, given, or alleged to have been given, by the father of the 
^^endant, the appellant here ; and inasmuch as the suit would have been barred 
^ length of time, unless something had taken plaoe subsequent to the bond, the 



FBIVY COUHCIL JUDGMENTS. 


SSI 


suit also' proceeded upon an agreement of a later date, which would bring the 
demand within time. 

The agreement is set out in page 7 of the Appendix in these words : — ■ 

“Agreement executed on the 30th tie of Jaja (10th February 1835), by Katchy 
Rungappa Kalaka Thola Oodiar, zemindar of Oodiarpalliam, to Baloosaniy Chetty, 
son of Kitchy Chetty, of Cambaconum. Whereas 2,000 rupees, due under a bond 
executed to your father on the 22nd anee of Vj^aya (July 4th, 1826), and 250 'pa- 
godas, due under a sunnud issued on the 22nd perattasee of the said year, directing 
the said sum of 250 pagodas to be paid out of the produce of the village of Anan^ 
davady has not been paid up to this date : I do hereby promise to pay you the sum 
of* 2,875 rupees, with interest amounting to 2,875 rupees, making in all 5,750 
rupees, before the 30th tie of Velumbee (10th February 1839). Should I fail to pay 
you the said sum of 5,750 rupees within the time above specified, I further promise 
to pay you the said sum, with interest at 12 per cent, per annum from this date. 
As stamped paper cannot be procured just now, this agreement has been executed 
on this paper. Thus do I execute this agreement with my free will and consent. 

The writer liereof is Mahalingien.” ^ 

This instrument imrports to be signed by Katchy Rungappa Kalaka Thola 
Oodiar, the zemindar, and there are, or purport to be, four attesting witnesses. 

The Zillali Judge was of opinion that this was not shown to be a genuine 
document ; and, having come to that conclusion, the inevitable consequence was the 
dismissal of the suit On appeal, the Court of Sudder Dewanny, as has been said, 
came to a different conclusion. 

Now the attesting witnesses, or alleged attesting witnesses to this document, 
have been examined, and some other persons who are alleged to have been present ; 
but, in their Lordships’ judgment, they are not persons of a station or position or in 
circutnstances likely to have brought them upon the scene as witnesses on the occa- 
sion to^ which their testimony is applied. That consideration, however, would, In 
their Lordships’ judgment, not of itself have been fatal to the demand, but for some 
other considerations which present themselves. 

It appears that this claim was brought forward during the infancy of the predece'^- 
sor of the present appellant, who was the son of the original debtor, who was 
stated to have entered into the bond, and it was brought before the Collector. The 
matter was debated, and the claim was rejected by the Collector in the year 1 841 ; 
and one of the most remarkable circumstances in the case is, that although the 
demand was then disputed, and successfully disputed, and as has been said, rejected, 
the alleged agreement of the 10th February 1835, which, if genuine, cleared the 
matter from ail doubt as to the truth and honesty of the debt, was not brought 
forward, and was not alleged to be in existence. 

Of course it became necessary in the present suit for the respondent, the alleged' 
creditor, when he brought that agreement forward, to state a reason of some kind 
for not having produced it before ; and his reason was singular enough. He had 
claimed the debt as one immediately due, but this document of 1835 had extended 
the time for the payment of the debt, and accordingly it would have appeared that 
he had instituted the suit at a time at which he could not have sustained it ; and he 
says that that was his reason for not bringing it forward at that time — a circumstance 
at once and obviously bearing against the truth and integrity of a person who 
could so conduct himself. 

There is another consideration bearing importantly upon the probabilities of 
the case. The date of this document is the lObh of February 1835, and it appears 
plainly from the proofs in the case, that the alleged parties to that agreement were 
at the moment engaged in warm and hostile litigation at the time, which \vas 
nob determined until some time after. It is, therefore, manifest that it was in 
the highest degree improbable' that in such astate of things the alleged parties to the 
agreement would have signed such a document, or entered into such agreement. 
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There is yet another circumstauce to which their Lordships think it not im- 
material to allude, that documents are mentioned by the alleged creditor of 
various kinds, as evidencing the demand, and in effect establishing it, which are 
never seen, and which -were never brought forward. 

Now tlieir Lordships certainly, if the matter had come before them originally, 
as it did before the Zillah Judge, would have come to the same conclusion, vi^l 
that the original, demand,^ which could alone, sustain the suit was not proved. 

The Judge of the Sudder Dewanny appears to have considered that, if the 
document bad been fabricated, it would have been made more consistent with pro- 
bability, and not have borne the date or applied to the time which it did ; but it ts 
to be remarked that it was necessary to give it a date anterior to the death of the 
alleged obligor, the debtor, who died in the month of July 1835, the year in the 
February of which this document \vas alleged to be executed. Their Lordships, 
theretore, must respectfully dissent from that observation made by the learned 
Judge upon tnis f>art of the case, seeing that, if forgery was the intent, the intending 
forger was in a strait, obliged by the iorce of circumstances to select a date neces- 
saril}^carrying with it some degree of credibility. 

Iheir Loraships, therefore, tliink that in such a state of the evidence in 
support ol the claim, the conclusion of tne' Zillah Judge, w^hich w^as only that the 
demand liad nut been proved, is shown to have been right. We take the same 
Mcw, as has already b.eeii stated, as the Zillah Judge did; and considering that 
their Lordships will humbly recommend to Her Majesty to reverse the judgment 
immediately appealed troin, and tliat the origiiiad plaint should be dismissed, we 
think that the appehaui suoiiid nave nis co^ts. not onlv in the Courts of India, but 
also here. 


I no i^Oth June 1850. 

Present : 

Lord Justice Knight Bruce;, Sir E. Ryan, Lord Justice Turner, Sir Cressweli 

Cresswell, and Sir L. Peel. 

Madras Civil Service Annuity Eund-Kefand of excess subscriptions over half 

value of annuity. 

On Aiypeal from the Supreme GoxlH at Madras, 

The East India Company, 
versus 

Andie'v Robertson and the Trustees of the Madras Civil Service Annuity Fund. 

r, of oxeocs subseriptioiio to Civil Service Annuity Fund, beyond the half vahie 

of tiio piamtiii s annuity. that the pluintiiUt? title to the refund was complete in 1802, auci ^^a3 con- 

ycqiicnriy imaiTecied by the revised Rules of 18 o 3 . ’ 

/i appeal by the East India Company from a decree of the Supreme 

^ourt of Judicature at Madras, by wdiich the Court declared the respondent, Andrew 
pAertson, to be enLtled to a refund or re-payment of the surplus or excess paid 
by him to the Madras Civil Service Annuity Fund, as a siibscrilier to the said 
bund, wuth interest from the 28th April 1855 (the date to which the respondent\s 
account was made up by the Trustees of the fund), to the day of payment, at the 
rate ot oL per centum per annum ; and the Court decreed the East India Company 
.0 pay o he lespoadon'c toe sum ot 44,009 rupees, the amount of such surplus 
Ol am mtere,-it ; ahil t!ie Cgurt alfu.i fleclared tliat tlie East Imlia Conipariy 

yas iiablc to pay to tlio respoii au auiutily of J ,000?. up to tLe time of Lis death, 
ami (lueroctl t he Coiopauy to p^.y I he .saiiio accordingly ; and furtlioi-, <locrced the 
1 1 ^ ^ K'spoudoiit s costs ot the suit. There wore some further dlrec- 


f! } ‘-'A vvuivj suiiJC LiaLULT uutir," 

K*' Trustees of the faud, for the purposo 
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of effectuating tlie payments decreed to be made by the Gompaiiv ; but it is neces- 
sary to refer particularly to those directions, the Company h:iv?ng very properly, 
upon the hearing of tlm appeal, taken upon themselves the case of tiie Trustees. 

The Madras Civil Service Annuity Fund had its origin in the year 1800, wlien 
it was determined that the objects of an institution, which had bee’ll founded in the 
year 1787 to provide for the widows and children of the Civil Seiwants of the 
Madras Presidency, should lie extended for the purpose of securing to a certain num- 
ber of the Civil Servants of the Presidency annuities on which they might retire 
from the service. 

This extention was carried into effect by a Deed Poll, dated tlie Lst of Sep- 
tember 1800. In the year 1814, the funds of the institution, to which the East India 
Company were large contributors, had greatly accumulated, and it was determined 
to separate the Charity and Annuity branches of the fund, and to increase the 
number of annuitants. 

A Deed Poll, dated 1st of July 1814, was accordingly executed by a large 
number of tlie Civil Servants of the Presidency. The jirovisions of this deed were 
to this effect : The accumulated funds of the institution were assigned to trustees, 
as to five-eighths, in trust for the Charity branch ; and as to the remaining three- 
oigiiths, in trust for the Annuity branch. There were to be seven trustee.s of the 
funds, whom the Chief Secretary and the Accountant-General of tlie Madras 
Government were to hold the office cx opicio, and the others were to be annually 
elected. The Sub-Treasurer of tlie Madras Government was to be tlie Treasurer 
of the institution, and the moneys belonging to the fund were either to be kept in 
the public Treasury, or invested in public Government securities ; and, as to the 
Annuity branch, in order to secure the payment of twenty-three annuities of 
each, a capital of 2|- lacs of star pagodas was to be raised by the tbree-eigliths of 
the capital belonging to the Fund, and the accumulations upon it, and by the 
contributions of the East India Company, and the payments of the parties to the 
deed. Each party was to pay to the Annuity branch 2 per cent per aniiiun on all iii.s 
salaries, allowances, emoluments, and fees of office, until the 2-J- lacs of star 
pagodas should liave been accumulated ; but no party was to be requiroil to sub- 
scribe towards -furming the accumulated capital more than 2,500 pagodas. When 
the 2^ lacs of star pagodas slioukl have been accumulated, the rate of subscription 
was to be reduced to such an amount as would provide the annual sum of 8,000 
pagodas, being the sum required, with the interest on the accumulated capital, to 
answer the twenty-three annuities of 400/. Each of the annuities was to be pay- 
able for the life of t!ie person accepting it. The annuities were to be offered to the 
Civil Servants, parties to the deed, according to their seniority ; but no party was 
to be allowed to accept an aimuity from the Fund until he should have paid to 
the annuity brancli the sum of 2,000 pagodas. The number of the annuities 
was not to exceed twenty-three, unless the Court of Directors should previously 
sanction an increased number, xiny party accepting an annuity was to resign the 
Service before the 1st of Januar}^ next following his acceptance. 

Another Deed Poll, dated the ist May 1818, was afterwards executed by many 
of tlio Civil Servants of the Presidency. By this deed, after reciting the Deed Pull of 
1814, it was agreed that sixty annuities of 600?. sterling 'should thereafter bo 
granted and paid to the persons who were parties to the recited deed, anti to that 
deed, under the same pro\’isions, however, as were contained in the recited deed as 
to tile annuities of 400? ; it was further agreed that none of the parties to the deed 
should be allowed to accept an annuity of 600?, until he should have paid to the ' 
i^mnuity branch of the Fund tlie sum of 5,490 pagodas, except that a remission or 
abatement was to be made in favor of certain parties. It was also agreed that tlie 
increased monthly contribution to the Annuity branch of the Fund should lie paid, 
by each of the jiarties to the deed so long as he continued to receive salary, alio^v- 
ance, emolurnoiil.s^ or fees of office, notwillidanding he niiglit have subscribed tlra 
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whole of the 5,940 pagodas ; and the contribution thereafter to be made by the 
parties to the Ann^uity branch was fixed at the rate of per cent per annum, on 
all salaries, allowances, emoluments, and fees. 

In the year 1824, the East India Company concurred with their Civil Servants 
in Bengal in the establishment of a Fund for granting them annuities on their 
retiring from the Service. The principles on which that Fund was to be establish- 
ed, and the rules by which the application of it was to be governed, are contained in 
a despatch from the Court of Directors to the Government of India, dated the 8th 
December 1824, and in a paper appended to that despatch, containing the regula-' 
tions of the Fund as proposed by a Committee of the Bengal Civil Servants, with 
the alterations in those regulations which the Court of Directors considered to be 
necessary. 

The despatch is to this effect : It notices, in the early part of it, the Annuity 
Funds at Madras ; and that at Madras the condition of the grant of the annuities 
was that'the grantee should have paid, either in subscriptions to the Fund, a cer- 
tain aggregate sum, or that he should pay the difference between such sum and the 
amount of his subscriptions. It then points out, in paragraph 40, that an Annuity 
Fund to be successful must derive material assistance from the Company ; and 
then in paragraphs 41, 42, 43, proceeds thus : — 

“41. A contribution to an Annuity Fund from the Company is evidently a boon to the 
Service, and operates precisely in the same way as if the Company itself were to grant annuities 
to Civil Servants upon retirement, so that the real pecuniary advantage to the Service of a Fund 
so constituted, is that a Civil Servant, when he retires, has, in addition to his own savings, 
whether they have accumulated in the shape of subscriptions to the Fund, or in any other mode, 
a life-annuity proportionate to Ms share of the Company’s contribution to the Fund ; and if, in 
aid of their direct contribution, the Company protect the Fund from loss by establishing fixed 
rates of interest and exchange, then the servants derive the further advantage of individual 
protection from these contingent losses to the extent of their individual property in the Fund. 

“ 42. With a view to establish a Fund on such liberal principles as to ensure its success 
as a measure highly beneficial to the whole Service, we conceive that the Company’s constribu- 
tion should be proportionate to the contribution of the service, and the amount of both must 
necessarily be fixed in relation to the extent of the advantages which the Fund may be destined 
to afford. 

“43. These advantages should certainly be considerable, because, in order that the Fund 
may be beneficial to the Service, it is important that all the annuities from it, as they accrue, 
should be accepted by old servants, so as that the Fund may not be instrumental to the retire- 
ment of young and active servants ; and it cannot be expected that old servants in the possession, 
as they generally are, of lucrative offices, would be tempted to retire if the annuity did not afford 
a material addition to such income as the party may possess,” 

Then in paragraph 44, it states that the attention of the Court of Directors has 
been directed to four particulars : the amount of each annuity ; the number of the 
annuitants ; the proportion of the value of the annuity which should be paid by 
the annuitant ; and the security that the annuities will be regularly paid. 

As to the amount of the annuity, it states, in paragraph 4fi, that the Directors 
have come to the determination that the annuities should not fail short of 10,000 
rupees each, payable in England at the rate of 2s. the rupee, being 1,000Z. sterling. 

Then, as to the number of the annuities, it proceeds thus : — 

“ 47. The next point which has called for consideration is the number of annuities which 
should be granted in each year, upon which we have found it necessary, in the first place, to de- 
termine wiiat should be the qualification of an annuitant in respect of length of service ; and 
we have resolved that a Civil Servant should not be eligible to accept an annuity unless he have 
been actually in the Civil Service the full period of twenty- five years, or upwards, and resident 
in India in the Service not less than twenty-two years. 

“48. We are also of opinion that the fund should be so constituted as to afford a reason- 
“ able expectation that, at the end of twenty-five years from the date of appointment to the 
Service, a Civil Servant, having completed, the tenfi of actual residence already specified, would 
obtain the offer of an annuity.” 

' And then, in paragraph 51, it states that the Directors have (Jetermined that 
mne should be the number of the annuities in each year. It then enters upon the 
^estion as to the proportion of the value of the annuities which should be paid by 
Iteannuitants ; as to which it proceed>s thus ; 
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52. The third point requiring attention, is the proportion of the value the annuity which 
should be paid by the annuitants, or in other words, what shall be the sum paid by a servant, 
including his accumulated subscriptions, to entitle him to an annuity if otherwise eligible ; upon 
which point we must observe that we consider it of essential importance that, so far as may be 
practicable, the advantages afforded by the Fund should be available by those eligible to receive 
thermipon terms of strict equality. 

“53. If the annuitants were all of the same age when they became such, this point could, in 
a great degree, be accomplished by fixing an aggregate sum as the purchase-money for the 
annuity ; but, as the ages of the annuitants must naturally vary, it follows that to maintain strict 
equality, the amount of the purchase-money should depend upon the value of the annuity, which, 
of course, is regulated by the age of the annuitant. 

“ 54. The Committee 6i the servants upon your establishment propose that ‘any subscriber 
who may accept the tender of annuity shall be required, to entitle him to such an annuity, to 
pay to the institution the difference between two-thirds of the actual value of the annuity on 
his life and the accumulated value of his previous contributions, in case the latter quantity shall 
be less than the former.’ 

“ 55. But as, for the reasons already assigned, we have determined that the annuity be 
10,000 rupees, we are of opinion that, in order to render that arrangement of important value to 
the Service, the proportion of purchase-money should be reduced, and we have accordingly 
resolved to fix it at one-half the value of the annuity, according to the following table, which is 
calculated upon the principle of our allowing an interest of 6 per cent per annum upon all the 
balances of the Fund, as hereafter explained, viz . ; — • 




Rupees. 

If the age 

of 40 years 

1,07,050 

)» 

41 „ 

1,05,800 


42 „ 

1,04,730 

>> 

43 „ 

1,03,560 

}> 

44 „ 

1,02,350 

ji 

45 „ 

1,01,100 

ff 

46 „ 

99,800 

ff 

47 „ 

98,410 

JJ 

48 „ 

97,070 

ft 

49',, 

95,630 


SO „ 

94,170 

fi 

51 „ 

92,730 


52 „ 

91,290 


“56. Upon this principle, a servant getting an annuity at the expiration of twenty-five 
years’ service, and at the age of forty-five, will pay altogether, including interest upon his sub- 
scriptions 60,550 rupees, for an annuity of 10,000 rupees, instead of 47,180 rupees, the sum 
proposed by the Bengal Civil Servants, for an annuity of 7,000 rupees. 

“57. But* although in the mode here proposed, all servants, upon becoming annuitants, 
will pay half the value of their respective a7inuitieSi and no more^ and will so far be placed upon 
an equal footing, yet it has not escaped our observation that there will be a material difference 
in the value of the risks incurred hy the several subscribers of losing^ by death or early retirement^ 
the amount of their contributions ^ 

And after pointing out in this 57th paragraph the differences of risk arising 
from tlie different amounts which would be payable by the different subscribers, and 
the different periods for which they would pay, it brings this part of the subject to 
a conclusion in the same 57th paragraph, in these words : — 

* “ Thus it is clear that subscribers becoming annuitants during the first twenty -five years, 

will not have incurred a lisk of equal amount, either relatively one with another, or with those 
who become annuitants after the expiration of that period. Of this advantage, however, existing 
servants could not be deprived without sacrificing one important object of the Fund, viz.^ the 
inducement which it will afford to old servants to retire ; and it may also be observed that the 
benefit which the younger servants will derive from such retirements, together with the 
advantage which they will severally possess of accumulating a fund for the purchase of the 
annuity by gradual deposits, improved at a fixed and favorable rate of interest, will, in a great 
degree, countervail the difference of risk as compared with their seniors, who will not have 
enjoyed to the same extent the benefit either of accelerated promotion or accumulation by 
gradual deposits at interest.” 

Proceeding, then to the fourth head, that of security, it points out, in 
paragraph 58, that, when an annuity was granted, the value of it should be set 
apart ; and it then enters upon the means by which the advantages to be derived 
from the Annuity Fund are proposed to be secured, and states those means to be 
—firsts by subscx-iptions from Civil Servants, proportioned to their official income, 
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tlie rate of wbtclijls fixed at 4 per cent, upon the nalaries and allowci] emoliuneiiif^ 
of subscribers; secondly, by contributions from the Company, as to which there are 
tbeJbliowing provisions : — 

‘‘(51, With a view essentially to promote the welfai^e of this important class of the 
Company’s servants, to whom is entrusted the discharge of very arduous and responsible duties, 
and from a conviction that pecuniary advantages of equal extent could not so beneficially be 
communicated in any other mode, we have resolved that provided an Annuity Piiud be formed 
in Bengal, upon the principles explained in this despatch^ and under such a modification as we 
shall prescribe, of the regulations framed by a Committee of the Civil Servants, on the 28th 
January 182-2, the Company shall contribute whatever stmi may he required, in addition to the 
contributions of subscribers, to enable the Fund to grant such number of annuities as fiiay he 
accepted Under the prescribed regulations, not exceeding nine per annum. 

‘‘02. VYith this view we desire that the Fimd be annually credited with a sum equal 
to the amount yielded within the year by the subscription of 4 per cent, on the official incomes 
of the subreribers ; and that you receive into deposit, and allow interest at 6 per cent per annum 
to be computed annually upon the balance belonging to the Bund ; we also desire that if at the 
expiration of five years from the date of the institution of the Fund the balance shall be 
less than the amount apparent in the prospective calculation contained in a subsequent part of 
this despatch, the Fund be credited by you with the amount- of the deficiency ; that if, on the 
other hand, the balance shall exceed the balance, so calculated, then an annual deduction, equal 
to th^ income derived from the excess of balance, shall he made either from the Company’s 
contribution, or from the rate of interest allowed on the accumulations of the •Fund, at the 
option of the Court of Directors ; that a similar adjustment he effected at the expiration of each 
succeeding five years ; and that, when the Fund shall have arrived at the twenj^y-fifth year of its 
operation, the table of the valuation of annuities be corrected according to the experience of 
the intervening period, and the Company’s contribution be then finally limited to the* sum 
which, when added to the contributions of subscribers, and to the income derived from the ac- 
cumulated balance, will make a total income equal to the grant of nine annuities annually, ac- 
cording to the valuation which shall then be fixed. 

‘‘63 Upon the principles ichich thus explained the number of nine annuities 

annually is virtually guaranteed by the Company and the Company’s contribution is limited to 
the amount necessary for the accomplishment of that important object, 

“ 64. We have further resolved that au interest of 6 per cent, per annum be allowed on 
the funds sot apart for the payment of annuities.” 

And, thirdly, by fines fiuin subscribers on becoming annuitants, which are 
referred to in pamgraph 66, in these terras : — : 

66. There is anofher large source of income ; vk., the difference between the accumulated 
value of a subscriber’s contribution, and one-half of the value of his annuity. This, in the 
earlier periods of the operation of the Fund, will be considerable, but its amount will of course, 
decrease annually until the end of twenty-five years when we calculate that the accumulated 
value of a subscriber’s contributions for the whole of that period will average 38,870 rupees ; 
that the age of the subscriber will be about forty-fivb and half the value of the annuity 50,5o0 
rupees ; so that the fine to be paid up on becoming an annuitant, after having subscribed to the 
Fund for twenty-five yeal^s will be about 11,674 rupees. In this view, therefore, when the 
Fund shall have been in operation twenty-five years, its income from fines will probably average 
1,05,066 rupees per annum.” 

The despatch, then, after expressing the wish of the Directors to bring tlie 
Fund into operation with the least practicable delay,' sets out a prospective cal- 
culation of the receipts .and disbursements of the Fund, proceeding upon this foot- 
ing : firstr, the ages of the subscribers at the time when they would become annui- 
tants are estimated, the age in the 8th and subsequent years being taken tc^ be 45, 
and then the average of the salaries of the Bengal Civilians at the several periods 
of their service are taken, and from these data the income to be'" derived from fines 
is calculated ; then the entire income in each year from contributions and fines is 
computed, and the expenses and the value of the nine annuities at the expiration of 
the year are deducted, and thus the state of the Fund, at the end of each of the 
first twenty-four years, is ascertained ; the result of the calculation, as sunled up in 
paragraphs 72 and 73, being that, at the end of the 24th year, there will be an in- 
come exceeding the value of nine annuities, upon lives of 45. 

Paragraphs 74 and 75 then point out possible disturbances in these calculations, 
these terms: — 

' ft probable that, in the course of the years iucl uiled in the foregoing statement, some 

. w^^ls’abseribers by obtaining accelerated promotion through the retirements occasioned by the 
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Fund, will have contributed a larger amount in the sJiape of subscriptions than has been assumed ; 
but this effect will in a great degree be counter-balanced by the cases in w^iich the contributions 
of subscribers will be suspended for the period of their absence to Europe under the Begulations 
announced in this despatch. 

“75. Any variation of importance that may occur in the actual result, as compared with 
our calculation, will be satisfactorily adjusted- by the arrangement which we have prescri]is@4 in, 
the paragraph.” 

’ And, lastly, the despatch states that the Directors have determined that every 
annuity, a>s it should become due, should be paid over by the Manageits of the Fund 
to :the Government of Bengal, and issued to the annuitant by the Company in 
Ezigland at an exchange of 2s, the Sicca rupee. 

The regulations of the Fund, as altered b}^ the Court of Directors, w’-hich were 
appended to the despatch, so far as material to the question before us, were as 
follow : — 

The subscribers ■were to contribute one-t\^nty-fifth part of their salaries and 
other emoluments. The annuities were fixed at 10,000 rupees each, payable in 
England at 2s. the rupee, being 1,OOOZ. sterling. They were to be tendered to the 
subscribers having served in the Civil Service twenty-five years, and actually resided 
twenty-tw^o years of that period in India, according to their seniority on the grada- 
tion list of the Service as fixed by the Court of Directors : and the right of prefex- 
ence was not to be barred by refusal in a preceding year. 

The number of annuities was not to be more than would complete nine per 
annum. The actual value of annuities tendered and accepted was to be passed to a 
separate account on the books of the institution^ under the head of Appropriated 
Funds, and to the debit of this account were to be entered ^1 |)ayments ifi satis- 
faction of annuities. Any subscriber having resided in India in the Civil Service 
not less than twenty-two years, and been a member of the institution the full period 
of twenty-five years, retiring from the Service before the option of an annuity should 
devolve on hirt, was to be entitled to the same in his proper turn, without any pay- 
ment to the Fund, save what might be claimable under the following rule ; and any 
subscriber so retiring previous to having paid the subscription for the aforesaid 
period of twenty-two years, was similarly to be entitled, provided he continued to con- 
tribute for the deficient years, according to the average of the contributions of those 
of his ov/n standing, or made such payz'nent in hand as the Manager should regard 
as equivalent. Any subscriber who might accept tender of an annuity was, in 
order to entitle him to such annuity, to pay to the institution previous to the date 
at which the annuity was to -commence, the difierence^between one-half of the actual 
value of the annuity on his life, and the accumulated value of his previous contri- 
butions, in case the latter quantity should be less than the fortner. Any member 
so chosing, might decline paying the difference defined in th^ foregoing rule, and was 
in such case, to be entitled t© an annuity^diminished in proportion to the sum by 
wdiich the accumulated value of his contributions was less than one-half of the 
actual value of an annuit}?" on his life. Rules 14 and 1 6 were as follow : — ■ 

14. Any subycriber who may be dismissed from the Honorable Company’s Service shall 
forfeit ali' right to benefit by the inkitution, and be entitled' to no refund of payment which ho 
may have made. * . . . . ' 

“16, The resign’§,tion ' of the Honorable Company’s Service is an essential condition to 
entitle an individual to an .annuity from the institution.” 

. The affairs of the institution 'V'-ere to he managed by a committee of nine, of 
whom four were to be ex oficio : tbe Chief Secretary to Government, the Account- 
ant-General, the Sub-Treasurer, and the Civil Auditor ; the others were to be elected 
at a general meeting. Rule 21 was as follows : — 

“ 21. The Sub-Treasurer of Government shall, with the permission of his Excellency the 
Most Noble the Governor- General in Council, be requested to act as Treasurer to the Fund, nni 
all money, and securities for money, belonging to the fund in India, shall be kept in tbe Tubne 
Treasury, subject to the direction and control of the Trustees and Managers of the Fund.” 

'It 
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The funds oHlie Institution, as well tliose set apart for tlie payment of annui- 
ties as those arisiiig from tlie accumulation of- capital/ were to be deposited in the 
Public Treasury. All questions proposed at a general meeting, whether annual or 
special, wmre to be determined by a majority of three-fourths of the members wdio 
might either be present at such general meetings, or vote thereat by proxy, and 
upon all general questions involving any increase or diminution of the rate of coii- 
tributions, or any essential addition to, or altertion in, the original rules and princi- 
ples of the institutions ; all subscribers in India who might not be able to attend 
the meeting in person were to be allowed to deliver their sentiments and votes by a 
written communication to be signed by tliein and addressed to the Chairman of the 
meeting ; provided always that no decision upon such question sliould be valid or 
have any effect until sanctioned and approved b}^ the Court of Directors of the Com- 
pany, to whom all jDarties considering themselves aggrieved by such decision should 
have a right of appeal, and the decision of the Court of Directors was, in all cases, 
to be final. The actual value of an almuity on the life of any subscriber was to be 
determined by a Table annexed. Paragraphs S4< and So were as follow : — 

34. To determine the accumulated value of the contributions of any subscriber, the 
Accountant shall keep separate accounts of the receipts from each member, and these accounts 
«liall be annually made up with the rate of interest at which it shall appear the funds of the insti- 
tution may have improved. 

35. At the close'of every third year the Managers shall according to the annexed Table, 
calculate the actual value of the j^ending annuities, and shall then compare the total of their 
value with the assets belonging to the appropriated funds of the institution. Should those 
assets exceed in value the said total, the difference shall be caT'iued to the credit of the unap- 
propriated funds of the society,*^ and be available for the purposes of the institution. On the 
other hand, should the value o/the said assets bo less than the total aforesaid, the .deficiency 
shall be supplied by a transfer from the latter fund to the former” 

The plan of the Bengal Fund having been thus arranged, the East India Com- 
pany w^ere desirous of providing for their Civil Servants at Madras^ the same advan- 
tages as had been conceded to those in Bengal ; and, accordingly, they caused a 
copy of their despatch, as to the Bengal Annuity Fund, and of the regulations under 
which they had given their sanction to that Fund, to be laid before the Managers of 
the Civil Fund at Madras, with an intimation that, if the subscribers to that insti- 
tution worxld effect such alterations and modifications of the Annuity branch as would 
make it correspond with the regulations prescribed for the Bengal Fund, and would 
fix their subscidptions to that branch at a rate equal to that -which had been fixed 
for the Bengal Servants, they (the Company) ■would be prepared to make the 
necessary addition to their contribution to the Fund. 

In consequence of this communication the Trustees of the MadravS Civil Service 
Fund made a Report to their subscribers, dated 22nd July 1845, by which, after 
noticing that the Court of Directors required a contribution of 4 per cent, upon the 
salaries and other emoluments of their Civil Servants, and also required the pay- 
ment, as a fine, of half the estimated value of every annuity granted, after allowing 
the annuitant credit for his subscrif)tions and for interest thereupon, and after 
referring to the other parts of the Company’s plan, and to the difficulties arising from 
that plan, ditferiDg in several material points from that by which the subscribers to 
their Fund stood pledged to one another, they proceeded to point out the rules by 
the introduction of which they might be enabled to carry the Company’s plan into 
effect, and wdiich were as follow ; — 

“ Bute 1. That the present capital of the annuity branch of the Civil Fund shall be set 
apart as aiipropnaUd funds for the payment of outstanding annuitits, and of the annuities of 
400i. which have still to be granted as lapses occur. 

_ Buie 2. Thau tliose annuItioG shall be paid-' Is/, from the Honorable Court’s annual Dona- 
tion of 35,000 rupees to the annuity branch of the Civil Fund ; 2/ic//y, from the interest, at the 
rate of 8 per cent., allowed by the Honorable Company on the capital to be set part j and Srdiy, 
w far as necessary, from the capital itself. 
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Umed by the Court of Dii’sctoraf slSl oL^umeuS at 

other oftioial emoluments from the 1st of May 1823 ^ cent^^ou their salaries and 

heretofore been allowed. ^ without interest ; none having 

Itule 5, That those subscribers to the- Civil Fund of isift x 

permit to take advantage of the Honorable Court’s nlan ciicumstances may not 

iu.“t7.“ssrsf * *“ “ ■“ 

ohota ssr^iitSf "’““s “? 

1 ^® Madras Fund, at a meeting held on the 2J(th August 
82o, appioved of the adoption of the Compaiij’s plan in the mode pronosed bv%ho 
Trustees Eeport ; and the Report having been forwarded to the Madm Government 
the Governor in Council approved of the mode suggested by it as effectino- t« nan ' 
a conformity between the Annuity branch of the Madras C^vil Fund and“tlm nkn 
for granting annuities sanctioned by the Court of Directors, as S natum of' he 
case would allow ; and, subject to the confinnation of the Court of Directors sane- 
loned from the 1st May 1825 the operation of the new Annuity Fund in "the 
manner suggested by the Eeport. Ultimately the Court of Directors in a def 
patch to the Government of Madras dated the 10th of November 1826 approval 
of the modifications suggested by the Trustees’ Report, as the means of intilducS^ 

sfon^tJ tir o?d I? instance, they declined to sanction the rever- 

Sion to the old Fund by those who might join the new scheme, and be unable to 

f P®nod of service ; but we collect from the Trustees’ Report 
of the 9th October 18ol, taaf they afterwards conceded this right. There are some 

^ 

lerest, none having heretofore been allowed: interest at the rats of 6 per cent peV fnm 1, V 

allowed by us upon the subscription to \he new Fmid a^r-e^Mv 
ber 1824.® <=°nta“ed m our despatch to the Government of Bengal, dated the 8th DeceS 

Referring to the principle explained in paragraphs 49 to 51 of that descatch we 
have determined that the number of annuities to be granted annually to Civil Servmts unnn 
your establishment shall be four ; which number, however, is to include any of 6001 ani of 

foi in Service, either by resignation, orL aUateence of 

more than five years from India, as well as those of 1,OOOL under the new plan ^ 

+1 P w these objects, a larger proportionate contribution than is 

allowed to the Bengal bund, will probable be required from the Company, because the Beno-aJ 

Service 'iff than those of Madras, the annual coutributions of thi 

Sen ice m the shape of percentage upon salaries will be larger in Bengal than at Madras ■ but 

ratpfff ®7®'it’^M payments in the shape of fines or difference between the ao-ffe- 

u* contributions and half the value of the annuity to be received from annuiSnts 

P ff.f subsonbed, or who have not long subscribed to the old Fund at Madras mav be 
lai^er than the sum to be received from annuitants in Bengal. ’ ^ 

, r ■^“°*^her circumstance, therefore, which may occasion the necessity of a larver nm 
mffft Company to the new Fund upon your establishment is that as 

most of the subscribers have already contributed to the old Fundf the amount of those contri 
buiioiis will p m reduction of the sum payable upon then becomig annuitants? 

Fund at'voim of making a prospective calculation of the progress of the new 

to the Md U? f .heo^^e we are not m possession of the amounts already contributed 

•*« "“t** »< tu. 
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25 Neitlier are we informed how frequently existing annuities upon tlie old Fund may 
be calculated to fall wacant. This consideration will affect the number of annuities expected to 
become chargeable upon the new Fund. 

“26. We desire that you, who have the means of obtaining this and all other requisite 
information, will cause such a calculation to be made, embracing the period comprised in the 
prospective calculation included in our despatch to the Government of Bengal, dated the 8th of 
December 1824, 

“27. This computation will enable jrou to judge how far an annual contribution on our 
part equal in amount to the contributions of our Civil Servants, is likely to render the Fund 
adequate to the probaide demands upon it. We estimate 4 per cent upon their salaries to pro- 
duce 1,18,000 rupees per annum. If contribution of this sum shall be shown to be inadequate, 
we authorize you to increase it, provided it shall not exceed for the present, the sum of 1,50,000 
rupees. 

“ 28. You will be enabled to adjust the actual results to the necessities of the Fund every 
five yeai’s, as directed in the 62nd paragraph of our despatch to the Bengal Government so 
. that the Company’s contribution, from year to year, may not materially vary in amount, and 
may ultimately bo fixed and determined at the sum necessary to enable the Fund to grant four 
annuities annually. 

“29. Wo also authorize ymu to ’credit the new Fund with interest upon the balances at 
the rate of 6 per cent, per annum. 

“ 30. We shall not object to the new Fund being brought into operation from the Isb of 
May 1825 ; that is to say, that the contribution of the Service and of the Campany shall coni- 
mence from the 1st of i^Iay 1826.” 

In 18SS the rules of the Madras Fund, *as established in the year 1825, were 
jiiibJished in Madras. They provided, in the first place, for the appropriation of 
the capital of the Annuity branch of the Civil Fund to the payment of the out- 
standing annuities, and of the annuities remaining to be granted out of that Fund. 
Eules 4 and 5 were as follow : — 

"4. That those subscribers to the Civil Fund of 1818 whom circumstances may not permit 
to taka advantage of this plan, shall continue their subscriptions at the rate of oj per cent, and 
in their turn, as heretofore, shall succeed to annuities of pounds sterling six hundred on the terms 
prescribed by the Annuity Fund of 1818. 

‘"5. That subscribers to the Annuity Fund of 1818 who may assent to this plan, but may 
afterwards be precluded by sickness (certified to be of such a nature as to render it improbable 
that they can return to the Service) from quolifying themselves To succeed to annuities according to 
' it. shall be permitted to revert to the Annuity Fund of 1818 under the terms of the deed ; bub 
the refund of any sum in which the accumulated amount of their subscriptions to this plan 
may exceed the sum payable for the Annuity Fund of 1818 shall not be allowed.” 

The subscribers were to contribute 4 per cent, of their salaries and public emo- 
kiments. The annuities were fixed at 1,000?. sterling, and were to l)e tendered to 
subscribers who had served in the Civil Service twenty-five j^ears, and actually 
resided twenty-two years of that period in India, according to their seniority on the 
gradation list of the Service, as fixed by the Court of Directors, and the right of 
preference was not to be barred by refusal in a preceding year. Eules IS, 14, 15, 
16, 17, 22, 23, SO, S4, and S5, were as follow : — 

“ 13. The number of annuities offered shall not be more than may complete four (4) per 
annum from the 1st of May 1826 these shall be tendered to all the qualified subscribers, accord- 
ing to the gradation list, with the understanding that persons, parties to this plan, will obtain 
annuities of pounds sterhng one thousand on the condition herein specified, and persons, who 
may have adhered to the Fund of 1818, will obtain annuities of pounds sterling six hundred on 
the-terms of that deed. Civil Servants succeeding to an annuity on this plan shall not become 
chargeable on the annuity branches of the Civil Funds of 1800, 1814, or 1818. 

14. The actual value of annuities of pounds sterling one tliousand. or pounds sterling six 
hundred, as the case may be, tendered and' accepted as above, shall be passed to a separate ac- 
count on the books of the institution, under the head of Appropriated Funds ; and to the debit 
of this account shall be entered all payments in satisfaction of annuities. 

“ lo. Should any subscriber, having resided in India in the Civil Service not less than 
twenty-two years, and been a member of the institution the full period of twenty-five years, 
retire from, the Service before the option of an annuity may devolve on him, he shall bo 
. ■ entitled to the same in his proper turn without any payment to the Fund, save what may 

claimable under the following Rule. 

subscribers who may accept the tender of an annuity of pounds sterling one thou- 
required, to entitle him to such annuity, to pay to the institution, previous to 



PEIVY COUISrCIL JUDGMENTS. 


S41 


the date at which the annuity is to commence, the difference between one-half of the actual value 
of the annuity on his life and the accumulated value of his previous contribution, in case 
the latter quantity shall be less than the former ; but should the contributions he in excess^ 
such excess shall he refunded. These values shall be determined as below provided. Such 
annuity, if required, may be made payable either to the date of decease only or quarterly, 
and to the date of decease; the first benefit may be secured previous to the date at which 
the annuity is to commence by payment, as fine, of the value of half-a-year’s annuity of 
Company’s rupees five thousand, as computed in the subjoined Table *, the latter by paying, 
in addition to that fine, the value of an addition of Company’s rupees two hundred and 
twenty-five, as computed in the same Table. Subscribers retiring on annuity cannot be 
allowed to purchase only the benefit of a quarterly payment ; but there will be no objection 
to the other benefit being taken singly. 

17. Any member so choosing may decline paying the difference defined in the fore- 
going Rule, and shall in such case be entitled to an annuity, diminished in proportion to 
the sum by which the accumulated value of his contributions is less than one-half of the 
actual value of an annuity on his life. 

■ ‘‘22. The ^affairs of the Institution shall be managed by a Committee of seven, of 
whom two shall be ex officio, the Chief Secretary to Governinent and the Accountant-General, 
The other five shall be subscribers, and elected at a general meeting ; the members of the 
Committee shall be also the Trustees for the funds of the Institution. 

“ 23. The Sub-Treasurer of the Gevernment of Fort St. George shall, with the permis- 
sion of the Eight Honorable the Governor in Council, be requested to act as Treasurer to 
the Institution and the funds, as well those set apart for the payment of annuities as those 
arising from the accumulation of capital, shall be deposited in the Public Treasuly, subject 
to the direction and control of the Trustees and Managers of the Fund. 

“ 30. All "questions proposed at a general meeting, whether quarterly or special, shall be 
determined by a majority of three-fourths of the members, who may either be present at 
such general meetings or vote thereat by proxy, but the concurrent voices of nine members, 
at least, shall be requisite to determine upon any question whatever ; and upon all general 
questions involving any increase or diminution of the rate of contributions now fixed, or any 
essential addition to, or alteration in, the original rules and principles of the Institution 
which are now established, all subscribers in India may not be able to attend the meeting 
in person, shall be allowed to deliever their sentiments and votes by a written communication, 
to be signed by them, and addressed to the Managers of the Fund, accompanied, if they are 
at Madras on the day of such meetifig, by the certificate of a medical gentleman, stating the in- 
ability of the party to attend the meeting in person ; provided always, that no decision %tpon 
such question shall he valid, or have any effect, until sanctioned mid appi'oved by the Court of 
Directors of the Fast India Company^ to whom all parties considering themselves aggrieved by 
such decisions shall have a right of appeal, and the pecision of the Court of Directors shall, 
in all cases, be final. 

“34. To determine the accumulated value of the contributions of any subscriber, the 
Accountant shall keep separate accounts of the receipts from each member, and these accounts 
shall . be annually made' up with the rate of interest allowed by the Company. 

“35. At the close of every third year, the Managers shall, according to the annexed 
.Tables, calculate the actual values of the pending annuities, and shall then compare the total 
of their values with the assets belonging to the appropriated funds of the institution. Should, 
those assets exceed in value the said total, the difference shall be carried to the credit of the 
unappropriated funds of the society, and be available for the purposes of the institirtion ; on 
the other band, should the value of the said assets be less than the total aforesaid, the defi- 
ciency shall be supplied by a transfer from the latter Fund to the -former.” « 

At the foot of these riiles there was a Table, showing the value of an annuity 
of 10,000 rupees on lives from 30 to 76, and there was a column in this Table in 
which the half value of the annuity was set out. 

In the same year, 1838, the Trustees of the Madras Fund forwarded to the 
Government of Madras calculations which had been made by them in conformity 
wnth jjhe requisition contained in the 26th paragraph of the despatch of the 10th 
November 1826, and in a letter from the Trustees which accompanied these calcu- 
lations there were the following passages : — 

“.2. These calculations are two-fold, the exhibiting the prospective assets of the Fund 
established by the Honorable Court, and the income with which it would commence its twenty- 
fifth year; the second the actual results for the period of ten years, from 1825-26 to 1834-35 
inclusive, during which the Fund has been in operation. ^ 

“3. As vStated in our predecessors’ letter to your address, under date the 4th July 182/? 
we have experienced some difficulty in framing the required calculations, as we are not aware 
of the exact data on which they "should be made, we have, however, carefully followed the 
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instructions furnislied to the Bengal GoYerhment ; and though we still entertain doubts regard- 
ing the correctness oj the data we have adopted, we think it better to submit the calculations, 
in Order that they may be strictly scrutinized i)y the Home Authorities, and that the error, 
if any, may be the sooner pointed out and corrected 

“7. In the actual operation of the scheme we have made the adjustment required by the 
S5th Rule, regarding the actual values of pending annuities at the close of every third year. 
The difference which should be credited to the Fund, as directed in paragraph 62 of the des- 
patch we have not yet applied for, because we are desirous that the calculations should be 
previously verified aud approved by the Honorable Court ; but if verified, we shall make due 
application for it 

“8, The Honorable Court will have now an opportunity of viewing the results of two 
successive quinquennial periods, and, in order to render the information complete, we have 
caused a separate statement to be prepared, showing the amount of fine paid by each annui- 
tant in the years under consideration, and the age of such annuitants respectively.” 

These calculations -were also accompanied by the accounts on which they 
proceeded, and in these accounts there were the following items ; In the statement 
of the names of gentlemen who have taken annuities from 1825 to 183 6, together 
with their ages aud fines paid by them, this item, Mr. C. Hcirris, 1,000Z. (the 
amount of the annuity), 65 (the age), and 3,492^ Gs. lid, refunded;” and in 
another account this item, Amount repaid Mr. C. Harris, being the over-payment 
of the fine due by him.” 

There was also in these accounts an item of 21 3J. 65, 3d refunded to Miv 
Wm. Oliver, on which some reliance was placed on the part of the appellants, 
as having been calculated to induce them to believe that these refunds were not in 
respect of excess of subscriptions, it being admitted that the refund to Mr. Wm. 
Oliver was not on that account ; but it is to be observed that a sum of 4,205 rupees 
is mentioned in the accounts, as having been paid for fine in respect of Mr. Wm, 
Oliver’s annuity, and that there is no mention in the accounts of any sum paid for 
fine in respect of Mr. Harris’s annuity. 

It appears also that, in the year 1838, the Court of Directors detected what 
they considered to bo an error in some of the accounts of the Trustees of the Fund, 
arising from their having considered the Madras rupee as equivalent to the Sicca 
rupee, and gave directions by a despatch, dated the 5th September 1838, that 
immediate measures should be taken to correct the error. 

In the year 1840, the Trustees of the Fund claimed to be entitled against the 
Government to credit for an appropriated balance of 4,84,494, rupees, and the letter 
by 'which the requisition 'was made not having been signed by the Accountant- 
General, one of the ex officio Trustees, he was called upon by the Government to 
state whether he considered the Civil Service to be entitled to this credit, His^ 
letter, in answer, dated 27th May 1840, contains the following passage : — 

%nd. In the fifch paragraph of their despatch to the GoverDment of India In the Finan- 
cial Department, No. 7 of 1835, dated 27th May 1835, the Honorable Court of Directors 
^ecl^re that they will be willing to acquiesce in a regulation to the following effect, if adopt- 
ed by the subscribers, viz., that, at the close of every year, the' number of unaccepted annuities 
be publicly declared; and ’ that t\vo*thirds of them be appropriated to subscribers duly qualified 
in the order of seniority as respects the applicants within the period of throe months from 
the time of the surplus being declared, and as respects other applicants in the order in which 
they rany apply for annuities, upon payment of one-fourth instead of one-half of the value of 
the annuity ; and that, in the event of the accumulated subscriptions, with interest exceeding 
the said one-fourth, the balance, with interest, be returned to the subscriber; that the remain- 
ing one-third of annuities, together with such of the two-thirds as shall not be claimed '^ithin 
the period of three years from the time of declaring the surplus, shall lapse to the Fund.” 

The Government of Madras also, in • the year 1 840, called npon the Trustees 
for a report on all the branches of their Fund, and the Trustees accordingly fur- 
nished these accounts. In the accounts thus furnished the re-payment to Mi\ 
Harris again appears, and there appears also this entry : Amount repaid ta 


# Note.— JC he balance at the end of the 13tli year in the prospective calculation then begins to 
mstead of increasing as previouvsly.’* 



PRIVY COUNCIL JUDGMENTS. 


S43 


Mr. iSr. Webb, being the over-payment of fine due by him, 9,221 rupees 9 annas 
11 pie and, in the letter of the Trustees, accompanying these accounts, dated the 
15th April 1841, there are the following passages : — 


‘^2nd. The enclosed accounts, marked A and B respectively, contained detailed statements 
of the Annuity Fund, of 1825, since its commencement up to the 30th April 1840, or for fif- 
teen complete years since its establishment, divided into its two branches of ‘ unappropriated’ 
and ^ appropriated’ respectively, and the statement No. 1 is an Abstract of the Account A. 

3. From that statement it will be perceived, that since the years 1825-26, when the 
Company’s annuity plan commenced, np to last year 1839-40, during the fifteen years it has 
been here in operation, there has been contributed to it — 


By the subscriptions of the Service 
By the Company 

By the annuitants’ balance of fines 
included in the first item 
By interest ... 


Rs, A. P. 
... 20,85,752 0 2 

... 20,85,752 0 2 

and penalties, &c., not 

... 14,36,966 3 5 

1,92,448 6 2 


Making a total fund of rupees ... 

From which there has been expended, for charges 

aad re-funds ... ... ... 1,04,354 15 3 

Appropriated to annuities already granted, form- 
ing what is called the ‘ Appropriated Fund’ ... 52,89,619 8 5 


58,00,918 


53,93,974 


9 11 


7 8 


Leaving a balance unappropriated, as stated at the close of account 

A, of rupees ... ... ... ... ... 4,06,944 2 3 

“ This constitutes what is called the ‘ Unappropriated Fund.’ ” 

“ ^ The statements 2nd 3 show that part of their payments are also included in the 1st item to 
the extent of — 

Rs. A. P 

, ' 63,329 9 0 for the reduced annuitants, 14. 

6,66,796 6 11 full ditto, 46. 


7,30,124 15 11 

But these two sums include also interest, or part of the fourth item here.” 

‘‘ 49th. In conclusion, we have to state that when the subscriptions to the Annuity Fund, 
of 1818 and 1825 conjointly the fine p)ayable by any individual claiming an annuity' 

■from the latter, the e^scess has been re-paid to him in the rare instances noted in the margin. * 
YVe notice this merely that the Honorable Court of Directors may render uniform. the practice 
in this respect at all the Presidencies.” 

Rs. Excess. 

In 1834-35 to Mr. C. Harris ... ... ... ... 8,492 6 11 

“In 1837-38 to Mr. N. Webb ... ... ... ... 9,221 9 11” 

In the year 1844 a further correspondence took place between the Trustees of 
the Fund and the Madras Government. The Trustees applied to the Government 
for assistance, pointing out that the Company’s contributions to the Fund fell short 
of the 1,50,000 rupees, authorized by the Company’s despatch of the 10th November 
1826. The Government required explanations as to the state of the Fund, and the 
Trustees again furnished detailed statements of the accounts, in which the refunds 
already mentioned, and a further like refund to Mr. Lushington in the year 1843, 
appeared. These accounts were * forwarded to the Court of Directors, and on the 
30th July 1845, they sent a despatch to the Madras Government, which contained 
■these passages : — 

“1. V7e approve your having sanctioned the usual number of four annuities for the Madras 
Civil Service for the present year. 

“2. The documents which you have forwarded to us, however, clearly show that the Madras 
Civil Service Annuity Fund is incapable of providing for the continual grant of this number 
of annuities annually, without further support. Indeed, the capital on the 1st of May 1845 will 
amount only to 2,61,143 rupees 10 annas 6 pie, which sum, after adding to it the fines payable oa 
the four annuities wdiich you have sanctioned, will I’cobably be insufficient to provide for their 
value to be transferred, in accordance with the Regulations, to the appropriated capital of the 
Fund. 
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P^vHeges conceded to the Madras 
m Peenino' rlnw^^fV^^ ^pon the teims of the old Fund, have necessarily had a considerable elfect 

S”i tJ 

dms ^Govern mpnf^T^°^ despatch, the Court of Directors authorized the Ma- 

euce hetweer^ unappropriated branch of the Fund with tlie differ- 

m cent Sd interest at G 

C Sve; ^ooordhjr 

ties the fUrrnf IT^’ deficient for payment of the annui- 

Sie ^Modro^ n ^ ^y a despatch dated the 23rd of June 1847, authorized 

?he?thta:4^^^^^ 

sary means be provided as the exio^encv wall be sufficient if the neces- 

Fund ^^ny actual deficiency to meet the current Davm!nk\w^^ authorize you to pay to the 
the acceptance of the prescribed number of onrinFfiL^ nts that may have existed in 1846-47, after 
in future years ” tiities, and to adopt the same course, when necessary 

despa^h t7tl» Govern”* OeMiS’o?lnS addressed tko Mdwiiio 

ferenoe in the prao^y^grSng^nnuitie? from 'tL^O^n^ PO’ut of dif- 

and Bombay, as comparld with the 

to remedy the inconvenient results wh4_we shall nol point ouT ° 

to parties on b^eoTming iSCtsIhf sims^^ whiehTh «'id Bombay 

in excess of half of the value Ttheir anSes w^^^^ suhseribed to the Funds 

3. In the j^ear 1841 the oiie^'hVm Bengal no such: refund is allowed. 

Bengal, to which ie replied in pa?an'raph *> of ‘om^d'llo our consideration from 

year, No 29, as follows. ^ o P ot .oui despatch, dated tst September in that 

majority of the subscribers^trthe^lxteuroFconfSninli-^ disposed to meet the views of tho 
been paid beyond the half-value of tL ^ I'^ve 

with the regulations of the Fund. arrangement being in aecordauco 

a Ilule to the eontmry, wheren^p^'^I few^numbers'oTyi' Se^^^^ b.V passing 

Fund on amount beyond the half-\mlue of nn onvun-Fx-’ the Sei vice who had eontriouted to the 
In reply, we stated L our SS ^ X 

1843. No.' 29, that we cannot Sfre in Bengal, dated 2(;th September 

of the Buies of the Civil Service Anuuitv FunT +n° relieve them from the the operation 
■jeei to_thop Buies as they may exist at the time. ^ annuity taken must be sub- 

been disposed%rThe°poi’n/foreonfiderati!n^77“^^^^ establishment havingthu.sf 

adopted .at the other Presidencies. We SmB that wfw VtvT® “'>* I’® 

vAiA were passed at those Presidencies XwW tb» ! objected, to the Rules 

y^».ion' that the operation of such Buies is alB^ riisldt °\®' ''®frrnd, but we are now of 

TlKAt, by retarding promotioTfrim the dnsadvantogeoiis to the Service and to Govern- 

■.^l«“'t employment Ls ceased'; besides which th^P^ capability for 

.j;^^euWly to the Madras Fund to suimlv the contribute more largelj', 

at the formation of the generSL?^ than was conW-’ 
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6. The refunding of subscriptions, with accumulations of intemt, can scarcely be justified : 
nor can we consider that the Funds at Madras and Bombay have any clakn on the Company for 
additional contributions to supply the fixed numbers of annuities annually whilst any refund 
of subscriptions is allowed 

We, therefore, desire that you will give the subject of this despatch your hes^ 
consideration, with a view of procuring an alteration in the Rules of the Civil Service Aiinuity 
Funds at Madras and Bombay, in order that the principle of refunding may he abolished ; and 
that the operation of the Funds at the several Presidencies may be uniform on the point herein 
specified. 

^^8. We shall transmit a copy of this despatch to the Government of Madras and Bom- 
bay, with itistructions to them, respectively, to co-operate with you in view to proposing to 
the subscribers the alterations in the Rules which we have indicated.” 

The Court of Directors, at the same time, sent a copy of this despatch to the 
Government of Madras, accompanied by the following letter : — 

1. We forward in the packet copy of a despatch, * which we have addressed to the 
Government of India relative to a discrepancy of some importance between a Rule of the 
Civil iServioe Annuity Fund at your Presidency, which allows of contributions to the Fund in 
excess of half the value of the annuities to be refunded to parties on becoming annuitants, 
and the Rule in Bengal, which precludes a refund. 

“2. We have expressed our opinion to the Government of India of the disadvantages 
attending the refunding system, and we deshe that you will adopt such measures, in co-opera- 
ation with that Government, as may appear best calculated to induce the Civil Service at 
your Presidency to abrogate it.” 

The Governor-General of India, afterwards, on the SOtli March 1850, in pur*- 
suance of the despatch of the 6th February 1850, wrote to the Government .of 
Madras, requesting that the views, of the Court of Directors should be submitted to 
the Managers of the Fund at Madras, with the desire that they would circulate, for 
the consideration and votes of the Service, how far they might be willing to accede 
to the Court’s wishes that the practice of refund, hitherto allowed l^y 
the Madras Fund, should be abrogated. The despatch of the OouB 
was abcordingly forwarded to the Trustees of the Fund, and a special meeting, of, 
the subsczibers to the Fund was summoned by them for purpose of considering fh’e" 
question, whether the practice of refund, hitherto allowed, should, be abrog^ed. 
This meeting was held on the 26th SeptemlDer 1850, when the votes of the 
having been taken upon the proposition, a majority of more than tlnee-iburtffw^e 
against the abrogation of the practice. This result having been communicated to 
the Madras Government, and by them to the Court of Directors, the Court, on 
the 20th May 1851, sent the following despatch to the Madras Government : — 

‘<1, The proposition for abrogating the Rule of the Madras Civil Service Annuity Fund, 
which provides for refunding to its members, on becoming annuitants, the amount which they 
may have contributed in excess of half the value of their annuities, having been circulated for 
the votes of the Service, and rejected, we consider, it necessary to lay down a principle for 
regulating the interest to be allowed on such excess when it occurs. 

''2. We therefore direct that 4 per cent, atmual interest, only he allowed on the subscrip- 
tions of members in excess of half the value of their annuities, and that their accounts with 
the Fund he adjusted accordingly.” 

la the year 1851 the period having arrived when, according to the calculations, 
made upon the institution of the Fund, there ought to have been an accumulation 
sufficient to answer the four annuities, the Trustees furnished to the Government of 
Madras, to be laid before the East India Company, accounts containing a review of 
the Fund from its commencement down to that date, from which it appeared that 
the Fund was wholly deficient. In these accounts, the refunds already mentioned 
and several others (there were in all nine refunds), appeared. T.'he Court of Directors 
had before this time, in a despatch, dated the 20th August 1851, communicated to 
the Madras Government, and through that Government to the Trustees, their de- 
termination that refunds of excess of subscriptions were in no case to be made at the 
expense of the Government; and, after the receipt of the last-mentioned accounts in 
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the moath of October 1852, they addressed another desaatch fn tLo S/i i n 
vemment, dated 2©th October 1852, which contained this passaged— 

ing to JJirinTsu"ers anT^i^ of refund- 

half value of their annuities. The original rulesf as sanotioifed'by v^s made®5o nrov?' f*"® 
purpose. It would appear, however, that in 1838, the Trustees insprtprl™^' ® piovjsion for that 
Eules, a clause to the effect that, if the oontribudons of any subscriber be in^^ 
value, ‘such excess shall be refunded.’ But this Clause so far as we Mn ® Ij^lf 

nutted to the subsciabers, as required by the Eules. It certainly never “ever sub- 

was not even reported to us ; and yet it has been acted 00^3 ^ 

We observe that, since the institution of the Fund of 1825 there bfve Kp ® ^ authorized, 

this refund has been granted, to the aggregate amount of 1 89 529 ruLet 7 ® j®®? 

last year, 1850-61 (which, being the twenty-sixth year of the Fund’s existenrp^-^’ 
the present calculations), there was a further re-payment allowed to the 

1.^^® ®““® refunded have, of course, contributed to swell tb^ rupees 

This deficit has been made up from the Government Treasury, upon Xcb 
exclusively the charge of_ the refunds. Of the whole numbed nSs X^X"“*’^ 

86,749 rupees 7 annas 8 pie, were granted in the year, 1849-50 when there c® .®'g^§^''®gating 

‘i>f.Ttroi r\f +V>/a 43rvi/\nTvf- v»ri-Pi-ii-»/5 \ 4.« XT... j ^ n ^ ^ vvxicti tli61 6 W3iS cl Q6fici61lcy (iri’C 


"x* " TTi’'’' ’ '' Aju i/jLLc ^ Ccir, jLoiy-^)U wiien thpvA xxtcic 

pectiveof the amount refunded) to the extent of 1.02,654ruoees i aiL o -^®^?'®“°^(^’’'’®®' 
therefore, when the contribution from the State was augmented to the^nm^.^o ^*’^*year, 
a further biirden, which raised that sum to the large total of 3 39 403 run^= t 2,o2,654 rupees, 
the public, for the imnrooer dbiect of matln<T „„ was thrown on 


the public, for the improper object of making refunds— an oDiect wbiob' ' • v 

perous condition of the Fund, could not be pursued without weakening Sd®u?«m“f*^ ?®®* P'’®' 
it. In every case m which a refund has been granted, there was a ^ ^ c^estroying 

old Fund at the credit of the party befoil the 82T 
Fund has absolutely paid away as refunds sums which it never reoeitoT^; ’ that the 

accordance with the provisions of the Deed of the Fund of 1818 ou“bf moreover, in 

to any of the subscribers to that Fund. We regard with strong. J*®®® ^®f“iided 

the whole of this most irregular proceeding, and we repeat tie disapprobation 

expressed, that no refimds be upon any aocSunt allowed irfutSe ” ^'‘^® 

With this despatch, the Court of I>irectors also forwarded to thp Mo 1 n 
vernmeut proposed new Eules for the regulation of the Fund !, i.- i zu 
for refund, contained in the Rules published in 1838 wns om'+f Provision 

•these Rules being as follows ®“itted j and the 8th of 

... I' subscriber to whom an annuity shall be assigned 9b.>u i,- 

•entitle him to the full annuity fixed by Article II, to pal on w^haf ® in order to 

■the annuity is to commence, the difference between oneSf ^ate from which 

■ contributions, whenever th^lalttVaU S^eLThS 

suWte toS ?S'tlcL wtrif„rthe llrS S"* T"”" 

1318, and, n^n the institution of «!?Kud ofT82?*l4Sljrgb‘° •?* 
iFund. In the years 1842, 1843, 1844, 1850 and 1851 ho ® to that- 

..from the Secretary of the Fund that annuities were opln forVi^ 

.invited to state whether he would accept an annuity 1 OOOZ ^F “f ’ 

.letters contained a passage in these words : ^ Each of these 

4. la order to entitle you to the full annm'fwnf t nnn? -x • 

'time , of the commencement of your annuity, you sLll pay thf di^vf 
■of the value of an annuity of 1,0001 for yom V and th J SumSted ® 1 ' 

.vious contributions, these values being determined in value of your pre- 

;the instit.ution. In the event of ^ou^lot paS^irdStarZ^^St^^ thniefo" 

— be entitled to 


* “ Contribution of East India Company 
“ Deficit ® 

■“ Amount refunded 


Co.’s Us. 
— 1,60,000 
... 1,02,054 

86,749 

“Total 


— 3,39,403’' 
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an annuity diminished in proportion to the sum by which the accutr^dated value of your 
contribution is less than one-half of the actual value of an annuity on your life/’ 

The respondent does not appear to have taken any notice of these letters ; but, 
on the offer being again made to him in the year 1852, by a letter from the Secre- 
tary of the Fund, dated the 15th October 1852, in the same terms, he wrote to 
enquire whether, in’ the event of his accepting the annuity, the Trustees would 
refund to him the excess of his subscriptions beyond the amount payable for the 
annuity, the amount of his subscriptions having, it appears, equalled the half-value 
of the annuity in or about the year J 848. In answer to this enquiry, the responr 
dent was referred by the Secretary to the despatch of 1851, prohibiting the refund 
of subscriptions unless the existing state of the Fund would permit it, which 
he was informed it would not then do. The respondent then returned the Secre- 
tary's letter of the 14th October 1852, with the following Memorandum, signed by 
him, at the foot of it : — 

" I agree on the terms above specified, to accept the annuity conditionally tendered to- 
me, provided that on retirement the excess which may be paid by me, with interest, beyond 
the half- value of an annuity of 1,000/., payable to the date of decease, and by quarterly 
payments, be refunded to me ; not otherwise. ( Vide separate letter transmitted with this). 

‘‘It is my wish to have the said annuity made payable by quarterly instalments, and to 
the date of decease. 

“A. Roreruson.” 

Waltair, November 17,1852.” 

And he at the same time wrote to the Secretary as follows : 

“To S. D. Birch, Esqr., Secretary to the Civil Fund, Madras. 

“ Sir, Waltair, November 17, 1852, 

“ I have the honor to acknowledge the receipt of your letter under date 
ing me that the despatch of the Honorable the Court of Directors, No. 16, ^ ; pr^imSi- 
the refund of excess subscriptions, unless the existing state of the Annuity Fund it, 

which it does not at present ; and transmitting a Memorandum exhibiting the probable af^ouni 
which will have been paid by me on the 1st May 1853, beyond the half- value of an anni;^ ol 
1,000/. payable to the date of decease, and by quarterly payments. 1 

“ Together with this communication, I transmit my acceptance of one of. the four anmifees- 
open to the Service, on condition of my being allowed the refund of the excess of my subsctlp- , 
tions beyond one-half of the value of an annuity, &c. ; and I beg leave to prefer a claim to this 
on the fundamental principles of the constitution of the Fund, as laid down by the Honorable 
Court. 

“ I would here observe, with all respect, that when I became a subscriber to the Annuity 
Fund, r did not become a party to a Joint Assurance Association, the benefits to be derived 
from which were contingent on the future prosperity of the Fund ; but I subscribed to certain 
terms, the principal of which, as laid down by the Honorable Court, was, that ‘ all servants, 
upon becoming annuitants, would have to pay half the value of their respective annuities, and 
no more.’ That the Civil Annuity Fund is exclusively the Fund of the Honorable- Court, Jand 
not of the Civil Service, was shown in the proceedings on the admission of Mr, Hutt, and others 
to annuities not provided for by the original terms on which the Fund was established, 

“ It is unnecessary to revert to all that has been advanced, and might be advanced again, 
to show that those who agreed to become parties to the Honorable Court’s Annuity Fund did 
so, on the plain and simple understanding that, under no contingency whatever, were they to pay . 
more than half the value of an annuity, according to age, when entitled to it, after a certain 
period. It is necessary for me only to observe that I have fulfilled the agreement, ou my part 
which entitles me to one of the four annuities now open as guaranteed by the Court. ^ It is 
upwards of thirty-five years since I arrived in the country,* my , actual residence in the 
country much exceeds the period required ; and my subscriptions ta the Fund are greatly 
in excess of half the value of an annuity of 1,000/. 

“Having fulfilled the conditions of the agreement on my side, I respectfully solicit 
the fulfilment of them on behalf of the Honorable Court. I now prefer a claim to an an- 
nuity of 1,000/., at half its value and I ask that I may have it at half its value, ‘ and no more* 
the surplus of interest and subscriptions, appearing at my credit with the Fund, being re- 
paid to me on my retirement from the Service, between the 1st May and 1st July 1853.^ 

“I seek for this from the known justice of the Honorable Court, and the consideration 
they evince for their servants in every department. 1 may assuredly trust that subscribers^ to 
the Civil Service Annuity Fund will not be regarded in a light less deserving consideration 
than were subscribers to the Native Pension Fund, who, when that Fund could no longer meet 


26tlx June, 1817. 
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vr?wn ^ T- same time, contiauedat the expense of GoWnment 

Ufto I “ conclusion, request that the Trustees will do me the favour to sS?twt' 

letter for tlie consideration of the Bight Honorable thp rJnvAunm. i^ivour ro submit this 

the names of those gentlemen to whom mSSay M th™^^^ ’ 

I have the honor to be, 

Sir, 

Your most obedient Servant, 

rp7 m , BoBERTSON.’' 

“ Secretary to the Civil Fund, Madras. 

r u-,^„ J.I, 1 . X , , . “ '^^altair, October 11, 1853. 

of the annuities declared to .be avMlaW^ frtm’°thf if^Maf n7xt*'®“‘^®“ one 

had taS iaJe fnihe* S^^alrTady^Swlr’tL^^^^ orange 

Service not having been i-atifled b/ the Honorable proposed to the 

Rule 30 of the Regulations of the Fund. Directors, as required by 

at present under offer iSghtVe'^hereafter'advMo^d ^as if°'h ®IJ?toent of the annuities 
beg leave, to enter my Protest aJS the eXcieh I 

mal sanction of the Honorable Court. rcement ot them befoie they receive the for- 

accept one of the anmiiu4 now^ tendered^ ^provMed^toe^are^ Trustees that I am ready to"'" 
retiring from the Service, the am^f which mavhf!? ^ Prepared to pay to me, on my 

Fund in excess of the half- value of an annuitv navab]c^L^^p°’''-1‘^Q n^nonnts of the 

I shall then have attained. annuity payable by a Civil Servant at the age which 

I have, &c., 

rpi^rp X 1 , '' (Signed) A,, Bobertson.” 

“ Sir^° Secretary to the Civil Fund, Madras, 

4 . 1 . t. ^^Waltair, September 25 1854 

stant, tendering for my^ aMeptance*'^one^of^Le^^mm*^'+^^ ™'^®r date the 19th in- 

May 1855 andSo reqisTXt “ou be available on the “t 

quite ready to avail myself of this offer on t?p ^ < xl ^^at I am 

of, the amount overpaid by me to%he Fund tovetW^t®?!, allowing me the refund 

those, members of the Civil Service who obtkined J refond^ of“‘o?/ ’ f allowed to 

conceive that any votes of the majority of the cfvn“w- ^ over-subscriptions. I do not 
regulations can affect a right acoiiirer/ introduction of new 
Fund Buies were even pJoposel ^ in the CM 

“ I have, &c., 

m 1 , , (Signed) A, Bobertson” 

Mat..,, on rs oSs Sf 

“SiE^*^ Secretary to the Civil Fund, Madras. 

■ «. I have the honor to acknowledge the receipt of vour !Zf "'"’i ^864. 

and, in oouseqiience of the Trustees a|ain declining to Srtain « 7th instant 

e-pply for one of the annuities available on the 1st Mav ^o*’ 

With the full reservation of all my rights. ^ ^ ^ ^^55, under protest, and 

■ « T secure the full amount of annuitv 

I was born on the 28th November 17 qq i. 

to, wMoh I do not expect, I request that yofwill senJa^lnsw™!-®^ applmation be objected 
instant, under cover to Mr. Will. Arbuthnot at MaS. *° wy address by the 30th 

“ I am, &o,, 

“ (Signed) A. RoaijBTsoH,” 
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And in reply to this letter the Secretary wrote to him thus : — 

To A. Roberbsan, Esquire. 

‘‘ With reference to your application, dated 17th October 1854, I am desired by the 
Trustees of the Civil Fund to acquaint that an annuity of 1,000/ has devolved on you by rota- 
tion. The statement showing the amount of subscription paid by you, together with the docu- 
ment which will enable you to draw your annuity by quarterly instalments, and to the date 
of decease from the Honorable the Court of Directors, will be forwarded in due time. 

« (Signed) S. D. Birch.” 

November 8, 1854.’’ 

The respondent having thus accepted the annuity under protest, and with full 
reservation of his rights, on the 28th March 1857, filed his Bill in the Supreme 
Court of Judicature at Madras, against the Company and the Trustees, to recover 
the excess of his subscriptions beyond the half-value of the annuity, and it is upon 
this Bill the decree under appeal was made. 

Three points arise, and were argued upon the appeal : — 

Whether, according to the original constitution of the Madras Civil Service 
Annuity Fund, as established in 1825, the respondent was entitled to have refund- 
ed to bim the excess of his subscriptions to the Fund beyond one-half the value of 
his annuity ? 

2ndly. Whether, if the respondent was not so entitled, according to the ori- 
ginal constitution of the Fund, he afterwards became so entitled by virtue of any 
contract or by reason of any course of dealing or conduct on the part of the East 
India Company or of the Trustees ? , * • 

And Srdly. Whether, if the respondent was so entitled, eithei* according to the 
original constitution of the Fund, or by virtue of any subsequent contract, course of 
dealing, or conduct, the right which he thus required has been in any manner lost 
or destroyed ? 

The first of these questions appears to their Lordships to be open to very serj ^fe 
doubts, and in the view which they have finally taken of the case, it might not^^ 
necessary for them to pronounce any opinion upon it ; but the point was so fully 
and ably argued at the Bar, and it is so difficult fairly to estimate the weight wdiich 
is due to the subsequent transactions, without first considering the position in which 
the parties originally stood, that their Lordships think it right to state the conclu- 
sion at which they have arrived on this part of the case. 

The Rules and Regulations of the Madras Civil Service Annuity Fund, as estab- 
lished in the year 1825, were derived from the Rules and Regulations of the Ben- 
gal Fund then lately established, modified also so far as was necessary to meet the 
difficulties arising from the existence, at Madras, of tl^ Funds created by the deeds 
of 1800, 1814, and 1818, and from the obligations consequent upon those deeds. 
The modifications, which were introduced to meet these difficulties and obligations, 
do not appear to their Lordships to affect the question as to the refunding of the 
excess of subscriptions, otherwise than as they would affect the Fund out of which 
the refund, if any, would be to be made; and the East India Company must of 
course, be taken to have foreseen to what extent the Fund would be thus affected. 
It is, indeed, plain, from the evidence, that they did foresee the effect which the 
modifications would have upon the Fund. In considering this first question, there- 
fore, it appears to their Lordships that these modifications may be laid out of the 
case, and that the question must depend upon the interpretation to be put upon the 
despatch of the 8th December 1824, the Regulations for the Bengal Fund as 
altered by the Court of Directors : for their Lordships do not agree to the appellant's 
argument that a part only of this; despatch is to be looked at, Botht he despatch 
and the regulations were forwarded to the Madras Government, and delivered to the 
Trustees of the then existing Madras Funds. Both of them formed the basis 
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of the contract with the Madras subscribers, and each of them must, in their Lord- 
ships’ opinion, be looked at in its entirety in determining what that contract was. 

This despatch, in paragraph 41, notices the fact that, according to the constitu- 
tion of the then existing Funds at Madras, the grantees of annuities either paid in 
subscriptions to the Fund a certain aggregate sum, or paid the difference between 
that sum and the amount of their subscriptions. 

In paragraph 41, in pointing out the advantages derived from the Company's 
contnoutions, the despatch speaks of the Civil Servant when he retires havino-, in 
addition to his own savings, whether accumulated in the shape of contributions t^the 
Fund, or in any other mode, an annuity proportional to his share of the Company’s 
contributions to the Fund. ^ 


In paragraphs 53, 54, and 55, in treating of the purchase-monev of the annuities, 
it fixes the amount at the difference of half the value of the annuity and the accu- 
mulated value of the subscribers’ previous contributions ; and in paragraph 57, it 
states broadly that, according to the mode proposed, all servants, upon becomino* 
annuitants, would pay half the value of their respectiv^e annuities, and no more^ 
and, in the same paragraph 57, it refers to the advantages which the subscribers 
would possess of accumulating a fund for the purchase of the annuity, by gradual 
deposits, improved at a fixed and favourable rate of interest ; and Rule ] 1 of tlie 
Regulations, as altered, provides for subscribers who may accept annuities, payino* to 
the Institution the difference between half the value of the annuity, and the accu- 
mulated value of their previous contributions, in case the latter quantity shall be less 
than^the former.^ These provisions certainly point at half the value of the annuity 
as the sum which each subscriber, on becoming an annuitant, was to pay for the 
purchase of his annuity, paying it either by contributions or by making good the 
deficiency owiis subscriptions. But, on the other hand, the expression no more ” in 
paragraph p, so much relied on upon the part of the respondent, may, as was suo'- 
-gested on the part of the appellants, have meant only that the subscribers were to 
pay oue-half, and not two-thirds of the value of the annuity, the proportion which 
mentioned to have been proposed by the Bengal Civil Servants 
although the contest does not appear to their Lordships to favor this conclusion • 
and whatever the meaning of these words “ no more” may have been, there is 
certainly no limit to the payment by subscribers of their annual contributions and 
no provision for refunding any excess of those contributions beyond the half of the 
value of the annuity ; and by paragraphs 61 and 63, what the Company are to con- 
tribute, IS expressed to be whatever sum may be required iu addition to the con- 
tnbutmns of subscribers, to enable the Fund to grant such number of annuities as 
^ accepted under the prescribed Regulations, not exceeding nine per annum 
and the ob igation of the Company is expressed to be a virtual guarantee of Te 
nine annuities, and a contribution limited to the amount necessary for the accom- 
plishment ot that object ; and all these latter provisions indicate that all the sub- 
scribers contnlmtions, whatever the amount of them might be, were to go into and 
remain in, the Fund. & > muo, auu 

It is very difficult to collect from a despatch and from rules thus loosely worded 
a point, and plainly imperfect in other respects, what the real 
meting of the parties was ; but it is to be observed that the object which they 

Sections 35, 36, and 42, to provide a Fund for the 

f payments of each subscriber were not merely for the purpose of pur- 
otvSfi'tfT of providing annuities for the other subsenbers. The 

bSt 5 ?lT ^oro to,go into the Funds, to be applied for the 

SSiter sabsenbers ; and they were to do so equally, whether the 

Ms Imfn-i ^ made the payment, had or had not paid the half-value of 

tetnnnt Option of an annuity There 

. Bot, as It seems, to their Lordships, 'be any reasonable doubt that each 



PBIVY COUNCIL JUBGMENTa 


S51 


subscriber was intended to go on pa^ying bis subscription until he had the option 
of an annuity ; and, if the option did not reach him before the amount of his 
subscriptions exceeded the half-value of his annuity, their Lordships find it difficult 
to suppose that it could have been intended that a refund should be made to him 
when the amount which he had paid would or might have been applied to the 
payment of other annuities ; and, if it was not so intended in the case suggested, 
their Lordships think it scarcely less difficult to suppose that it could have been 
so intended when the subscriber had had the option of the annuity, and had refused 
it, in which case it is to be observed that his refusal would bring upon, the Fund 
the charge to which his payment was applicable. If the half-value of the annuity 
was in ail cases to be the limit of the subscriptions, there seems to be no reason why 
the payment of the subscriptions was to continue after the half- value of the annuity 
had been paid ; for the annuity -would, of course, decrease in value as the subscriber 
advanced in age, and the benefit of accumulation held out to the subscribers in the 
despatch is confined to accumulation for the purchase of the annuity. It is to be 
observed, too, that the calculations on which the despatch proceeds, are founded 
upon the assumption that each subscriber would, after the expiration of the first 
few years, become entitled to annuity at the age of forty-five in which' event, 
according to the calculations, he would in no case have paid half the value of his 
annuity ; and it seems probable, therefore, that it was not thought necessary to pro- 
vide for the excess of the subscriptions. 

In that view of the case, what has occurred in this instance and in others, 
would he left unprovided for by the contract ; and it being clear that the subscription 
was properly payable into the Fund, there would seem to be no ground for taking 
it out again. 

The case does not appear to their Lordships to be one to which the doctrifai^ 
of resulting trust could be applied. « , 

After weighing all these considerations on the one side and the other, the Ixitter 
opinion appears to their Lordships to be that, if this case was to be decided upon 
the first point only, the decision ought to be in favor of the appellants, the East 
India Company ; but their Lordships have not come to this conclusion without 
great doubt and hesitation, and they very much incline to the opinion that this 
contract does not provide for the event which has occurred, and that, in order to 
determine the rights of the parties, what has subsequently occurred must be looked 
at, not, indeed, for the purpose of varying the contract, but for the purpose of 
supplying what has been left unprovided for by it. They proceed, therefore, to 
the consideration of the second point. — Whether the i*espondent became entitled to 
the refund of his excess of subscriptions by virtue of any subsequent contract, or by 
reason of any conduct or course of dealing on the part of the East India Company, 
or of the Trustees ? 

It is material in considering this point, in the first place, to observe the posi- 
tion in which the East India Company stood under the contract. By the contract, 
whatever its effect may have been in other respects, the annuities were to be pro- 
vided for by the contributions of the subscribers and the contributions of the Com- 
pany. These contributions were to be received by the Trustees, and applied by them 
to make good the annuities, and the deficiency was to be supplied by the Company. 
The Company, therefore, had a direct and immediate interest in the application of 
the Funds by the Trustees. The Trustees were responsible, not merely to the sub- 
scribers, but to the Company, for the due application of the Funds. The Com- 
pany, then, beiug in this position — having the fight to call for the accounts of the 
Trustees, and to check and control those accounts, we find that the practice of 
refunding to subscribers the excess of subscriptions beyond the half- value of the annui- 
ty, commenced as early as the year 1834 : for in that year there -was a refund to 
Mr. Harris on this account. We then find that, in the year 1888, accounts of the 
Trustees in which this refund appeared, were laid before the Government of 
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Madms, and that in the same year 1838, the Eules of the Fund were published at 
Madras, and that •by the 16th of those Eules, as published, it was expressly stated 
that the contributions of the subscribers in excess beyond the half-value of their 
annuities were to be refunded. We further find that this course of refunding to 
subscribers the excess of their subscriptions was continued by the Trustees in 
the years 1837, 1843, 1845, and 3848; that accounts of the Trustees, showing 
these refunds, were laid before the Court of Directors and that no objection 
was made to them, although on other minor points objections were raised and 
the accounts were i:equired to be rectified ; and although, in the year 1841, the 
attention of the Government was directly called to the point, and in the years 
1 844 and 1 847 they were required to make, and did make, additional payments 
to the Fund. We also find that it was not until the year 1850 that any question^ 
was raised as to this practice of refunding : and that the question then raised was 
not as to the right of the subcribers to the refund, but as to the expediency of 
continuing the practice ; that the Company then, so far from asserting that the 
subscribers were not entitled to the refund, desired the Madras Government to adopt 
such measures as might induce the subscribers to abrogate the practice ; that, with 
this view, they submitted the question to the consideration of the subscribers ; and 
that upon the subscribers adhering to the practice, they did not, in the first 
instance, persist in objecting to it otherwise than by threatening to reduce the inter- 
est upon the excess of the subscriptions — a threat, which, it appears, they did not 
carry into effect. Ultimately we find that, later in the year 1851, they objected to 
the refunds being made at their expense, and that in the year 1853, the system of 
refunding was put an end to by the new Eules proposed by them, and adopted by 
the votes of the subscribers. Upon these facts, this part of the case appears to 
their Lordships to present two questions for their consideration: — Is^, whether, as- 
suming the practice of refunding to the subscribers the excess of their subscriptions 
beyond the half- value of the annuity, not to have been warranted by the original 
Eules, there was not such an alteration of those Enles as was sufficient to warrant 
it; and 2ndly, whether, even if there was no such alteration of the Eules, the 
Company have not, by their conduct, precluded themselves from disputing the right 
of the subscribers to the refund. 

With respect to the first question, by Eule 80 of the Bengal Eegulations, all 
questions proposed at a general meeting, whether annual or special, were to be deter- 
mined by a majority of three-fourths of the members, and upon all general questions, 
involving, amongst other things, any essential addition to, or alteration in, the ori- 
ginal rules and principles of the institution, all subscribers in India were to be allow- 
ed to vote ; but no decision upon such question was to be valid, or to have any 
effect, until sanctioned and approved by the Court of Directors of the East India 
Company, whose decision was in all cases to be final. This rule became part of the 
original Eules of the Madras Fund. The Eules of that Fund, published in 1838, 
.having contained the provision that the excess beyond the half value of the annuity 
should be refunded, the question whether that practice should be abrogated was put 
to the vote at a special general meeting of the subscribers held on the 26th Sep- 
tember 1.860, and it was determined by a majority of more than three-fourths that 
the practice should not be abrogated. There was here, therefore, upon the assump- 
tion that the original Eules did not warrant the practice, a clear alteration of those 
Eules, made in cdnformity with the SOih of the original Rules, and this alteration, 
if sanctioned and approved by the East India Company, fas valid and effectual. 

Now, how did the Court of Directors deal with this alteration of the Rules ? 
They did not repudiate it ; but they directed the interest upon the excess of the 
subscriptions to be reduced~a direction, however, which was not carried into effect, 
.the case had rested here, they might, in the opinion of their Lordships, well be 
have sanctioned and approved this alteration of the Rules; but it 
that they afterwards in the same year, 1851, protested against any further 



PHIVY COUNCIL JUDGMENTS. 


S53 


refunds being made at their expense, and, although they did»not rest upon this 
protest, but subsequently, in the .year 1853, in some measure treated the alteration 
as valid by again, in effect, submitting the question to the votes of the subscribers 
upon the new Rules which they at that time proposed, and which were then 
adopted, they do not appear ever to have withdrawn their protest, and the course 
which they adopted in proposing the new Rules may well be regarded as having 
been resorted to for the more conclusive settlement of the question. If the sub- 
scribers had not adopted those Rules, the Company could not, as their Lordships 
think, be held, in the face of their protest, to have sanctioned and approved this 
alteration 5 and upon the whole, therefore, their Lordships consider that, whatever 
effect may be due in other respects to what passed as to the alteration of the 
Rules, it would be going too far to hold that the resolution of the subscribers in 
1851 effected such ^ an alteration as rendered it obligatory upon the Company to 
refund the excess of the subscriptions. There remains, then, on this second head 
of the case, the question as to the effect of the course of dealing and conduct on 
the part'of the Company and of the Trustees. 

Now, it appears t-o their Lordships to be put beyond all doubt, by the evidence 
in this case, that the Company sanctioned the refunds which were made, and 
sanctioned them, not merely with reference to the individual subscribers to wlionx 
they were made, but, generally, as having been made in the due course of practice. 
The Coaijiany's despatch of the 6 th February 1850, admits this to have been the 
case. Their course of proceeding, in submitting the question to the votes of the 
subscribers in that year, involves the same admission ; and there is, indeed, hardly 
a step in all their proceedings, from the time of the. institution of the Fund in the 
year 1825, which does not lead to that conclusion. In determining the conse- 
quences which are to follow from this conduct on their part, we must again revert 
to their position, and to that of the Trustees: The Company stand in the position 
, of the ultimate beneficiaries of the Fund with which we have, in this case, to deal, 
subject to prior trusts for the benefit of the subscribers. 

^ The Fund, as established in 1825, was instituted on their suggestion, and for the 
purpose of carrying out their views of promoting more rapid succession among the 
Civil Servants of their establishment. The Trustees were bound not to them only, 
but to the subscribers also, for the due management of the Fund, according to the 
Rules. If those Rules did not authorize the refund being made, it was a breach of 
trust on the part of the Trustees to make them, and in that breach of trust the 
Company were concuiTing. ■ It was admitted on their part that, with respect to the 
refunds actually made, they had no right to complain ; but it was argued that the 
cousequences of their conduct went no farther, and that they cannot be held to 
have sanctioned the right of the subscribers to the refund in other cases. Their 
Lordships, however, find themselves unable to give their assent to this argument. By 
the Rules of the Fund, published in the year 1838, the Trustees held out to the 
subscribers generally that they were to be entitled to the refund of the excess of 
their subscriptions beyond the half value of the annuity. The Company, as appears 
from their answers) knew of the publication of these Rules very soon after they 
were published. By allowing the refunds which were made, more especially after 
their attention had been called to the subject in the year 1840, they must, as their 
Lordships think, be considered to have authorized the Trustees to continue this Rule 
as to refund, as part of thUr rules. It is to be considered, then, how the subscribers 
were affected by the publication and continuance of this Rule, and it appears to 
their Lordships that their position was much altered by it. 

To take, for instance, the case of this respondent : He was a subscriber to the 
Fund of 1818, and, according to the Rules of that Fund would have been entitled 
tp an annuity of 600J. a year after payment of a specified sum. Is he not j ustly 
entitled to say that he paid the larger subscription to the Fund of 1825, and con- 
tinued that subscription, upon the faith that he would be entitled to the larger 
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annuity of 1,000?,^ and also to the re-payment of the excess of his subscriptions 
beyond the half value of his annuity ? And further, is he not also justly entitled to 
say that, had he been aware that the Trustees or the Company would resist the 
re-payment of the excess of his subscriptions, he would have accepted his annuity 
on the first opportunity which offered after he had paid the half of its value, or 
even before that time, when his interests or his views rendered it advisable or con- 
venient for him to do so ; and is not bis having been deprived of these opportunities 
the result of the Company’s conduct ? 

The true result of this case, with reference to the point now under consideration, 
appears to their Lordships to be that the ultimate beneficiaries under the trust have 
au&Lorized the Trustees to hold out to the prior beneficiaries advantages which were 
not warranted by the trust, and have thereby altered the position of the prior 
beneficiaries ; and their Lordships think that, under such circumstances, both the 
Trustees and the ultimate beneficiaries must be liable to make good to the prior 
beneficiaries the advantages which have been so held out to them. 

The case was to some extent argued on the part of the company if the 
question had, been simply this : whether the Trustees could recover at law against 
the Company any deficiency of the Fund for payment of the annuities occasioned 
by this practice of refunding ? But their Lordships do not take that view of the 
case; they consider that, whatever might be the case at law, there is under the 
circumstances of this case, an equity by which the Company is affected. It was 
also argued, on the part of the Company, that their conduct, and the conduct of 
the Trustees throughout, proceeded upon a mistaken supposition that the original 
Rules of the Fund, resting upon the Bengal Rules, required this excess to be re- 
funded, and that they ought not to be bound by conduct resulting from such’ a 
mistake. 

It would, perhaps, be a sufficient answer to this argument to say that there is 
no Bill to rectify any such supposed mistake ; but their Lordships do not desire to 
rest their judgment upon so narrow a point. 

Supposing the case to be entirely open upon this point, could the Company, 
and could the Trustees, under the circumstances of this case, be relieved from the 
consequence of this alleged mistake ? Their Lordships are of opinion that they 
could not, They think that it would be an answer to such a case of alleged mis- 
take that, when the Trustees made the representation as to the refund of the excess 
which is contained in the Rules of 1838, and 'when the Company sanctioned that 
represeiitation being made, they had possession of all the documents, and the full 
means of judging whether the Bengal Regulations did or did not give the right of 
refund ; and further that, whether the Bengal Regulations did or did not give that 
right, the Compar.y had the power of determining whether it should or should not 
be given at Madras ; and yet further that the conduct of the Company, and of the 
Trustees, has altered the position of the subscribers. They think also that, if this 
case was at all to be dealt with upon the footing of mistake, it would follow that 
the contract must he wholly undone, and the parties be restored to their original 
rights, and that the conduct of the Company has placed the subscribers in a posi- 
tion in which they cannot be restored to those rights.. The subscriptions which 
have been paid beyond what ought to have been paid might, indeed, be refunded, 
but the parties could not be set right as to the period when they would have taken 
the annuity. It is hardly necessary to add that the case appears to their Lordships 
to h^ more strong against the Company from their having been parties to the con- 
tract, and having hound their Civil Servants by covenant to the observance of it. 

Upon this second head of the case, therefore, their Lordships are of opinion 
that the Company, though not bound by any positive alteration of the Rules, are 
. ^precluded by their conduct from disputing the right of the respondent to have 
excess of his subscriptions beyond the half-value of his annuity refunded to 
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We come then to tlie third question, whether the right to the refund of the 
excess of his subscriptions which the respondent acquired has been in any manner 
lost or destroyed. It was contented on the part of the appellants that it had been 
lost or destroyed, because the revised Rules of 1853 did not contain the provision 
for refund which was contained in the Rules of 1 838, and the respondent, being a 
subscriber to the fund, was bound by those revised Rules ; but it does not appear 
to their Lordships that the revised Rules could operate retrospectively to destroy 
rights which had been acquired before they were passed. 

Upon this point, therefore, the question, as their Lordships view it, is, whether 
the respondent had or l ad not, before the revised Rules were passed, acquired a 
little' to the refund of the excess of his subscriptions ; and their Lordships are of 
opinion that lie had : for in the year 1852 he had accepted the annuity on condi- 
tion that the excess of his payments should be refunded to him. The Trustees, it 
is true, refused to receive this* conditional acceptance, but in their Lordships’ judg- 
ment, for the reasons already given, it was an error on their part not to have done 
so, and the respondent cannot, as their Lordships think, be affected by this errone- 
ous judgemnt of the Trustees. They think, therefore, that the respondents’ title 
to the refund was complete in 1852, and was consequently unaffected by the revised 
Rules of 185L Their Lordships, therefore, will humbly recommned Her Majesty to 
dismiss this appeal, and, their judgment agreeing with that of the Court in India, 
to dismiss it with costs. 


The 23rd J une 1 859. 

Present : 

Lord J ustice Knight Bruce, Sir E. Ryan, Lord J ustice Turner, Sir J. T. Coleridge 

and Sir L. Peel. 

Deed of Partition based on a compromise— Reversal of— ITature of 

proof necessary. 

On Appeal from the Sudden Dewanny Adawlut at Calcutta. 

Maharajah Hetnarain Sing. 
versus 

Modnarain Sing, 

A deed of partition between two brothers based on a compromise of suit, ratified by a decree of the 
Sadder Court, and putting an end to litigation previously entered into by their father, cannot be set aside 
without strict proof of haste and precipitancy of the settleinent, inequality, restraint, or coercion, or fraud. 

This is an appeal from a decision of the Sudder Dewanny Adawlut at Calcutta, 
confirming a decision of the Zillah Court of Behar, by which the appellant’s suit 
was dismissed with costs. That suit was instituted to set aside a deed of partition, 
which had been executed by the appellant, and his brother, the responefent, and 
which partition was, as to the shares of the brothers, based on a solenamah, or in- 
strument of compromise of vsuit, ratified by the decree of the said Sudder Court 
This compromise was entered into a suit in which the appellant was the plaintiff, 
and his father Maharajah Mitturjeet Sing, and the appellant’s younger brother 
ilodnai’am Sing, were the defendants. That suit involved serioms and important 
questiotis of difficulty concerning the partibility of, and succession to, the estates and 
property of the father, held by him in connection with his Raj, and his power of 
disposing of any part thereof by alienation in his life-time. It involved also 
the validity of a donation by him to his son Modnarain, and a further question 
whether the plaintiff had forfeited his inheritance by disgraceful conduct involving 
a loss of caste. 

: The appellant had succeeded in the inferior Court, and from the decision of 
that Court, the Maharajah had appealed, In the course of the suit ’criminations 
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had been mutually made by the father and the son, and the litigation, had it pro- 
ceeded, would probably have caused to the family much pecuniary loss and some 
disgrace. By the compromise, a family arrangement, was affected,, by which the 
father agreed to pay certain allowances to his sons respectively during his life; they 
confirmed certain gifts of the father ; he dismissed his appeal, and the sons agreed 
that Hetnarain should, after their father’s death, divide the ancestral as well as other 
property between himself and Modnarain, in the proportion of 9 to 7 annas, the elder 
son taking the larger share. The Court* acted on this instrument, dismissed the 
appeal,' ordered the" costs of the vakeels to be paid out of a moiety of the deposit, and 
the other moiety to be returned to the father, together with the stamp-money on the 
institution of the apj)eaL The partible nature of this estate, .divisible in these 
proportions, stood, therefore, between these brothers on the footing of thi§ compromise 
only. The instrument of compromise, though termed, by Hetnarain one of partition, 
contained no express provision for a partition ; but that*power flowed from the relation 
of joint ownership in which they had agreed to stand. 

After their father’s death, the sons acquiesced in the instrument of compro- 
mise. It is immaterial to consider whether either could have disputed it, and 
and ‘whether anything had intermediately been done which, entitled either, accord- 
ing to the Law as administered in the Courts of the East India Company, to 
recede from it. The disputes and litigation, which subsequently ensued, turned upon 
matters consistent with such acquiescence ; each claimed the share of the estate 
which the compromise secured them, and these proportions had no other, foundation. 

The partition which took place, and which the suit of the appellant seeks 
wholly to annul and set aside, was, in consequence of fresh disputes between the 
brothers, arising from their unfriendly feeling to each other, and their mixed enjoy- 
ment of the estate under such estrangement, suggested by Mr. Ravenshaw, the 
Revenue Commissioner for the district, where the property was situate. It was a 
measure substantially in furtherance of the instrument of compromise. ^From the 
evidence of the respectable and wholly unimpeached witnesses who took part in tlie 
preparation of the partition deed under the direction of the Commissioner, and, 
to some extent, under his own superintendence, it appears to their Lordships that the 
partition was prepared and settled with care and deliberation, with out haste or 
precipitancy, and was executed by the brothers openly and publicly, without res- 
traint or coercion, and with full opportunity for enquiry, and on the part of both, 
with presumable competent knowledge, a presumption which is not rebutted. 

The plaintiff, in excuse of his own apparent negligence, supposing his case to be 
as he states it, alleges that he was sick at the time, and incapable of attending to 
business ; but his own temporary incapacity would not have extended to his com- 
petent agents and assistants in the work ; and his own witnesses do not represent 
him, as wholly incapable of acting in matters of business during this time, but, on the 
contrary, as occasionally taking part in the transaction of them. The alleged haste 
and precipitancy of the settlement — another . explanatory cause which he alleges 
as conducive to the success of the deceit which he alleges to have been practised 
against him — is also disproved, in their Lordships’ opinion, by the evidence as 
to the factum of the deed ; and the , alleged force upon him, which is said by 
him to have preceded from the Commissioner, is altogether without proof. That 
the. wishes and influence of the Commissioner may have operated upon the 
mind of the appellant so as to induce him to join in the partition which the 
Commissioner -applied himself to effect, is very probable ; and that species of in- 
fluence a dissatisfied party may readily transmute in his own mind into pressure and 
coercion. But their Lordships can find no e^ddence in the case of anything amount- 
xng to force or coercion of the appellant ; and the letter of the Commissioner to the 
appellant^ on which so much stress was laid by Mr. Roundell Palmer in his able 
• feply, seems to their Lordships to bear really the meaning which the Counsel for the 
. .r|re^ndent gave to it. It contains matter of suggestion ; and the allusion to the 
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10,000 rupees is an allusion to species of recognizance not unknown in similar tran- 
sactions, whereby a landed proprietor engages for the peace ancf good order of his 
zemindary. If, then, there really were any gross inequality in the partition, and, as it 
is said, the 7-anna sharer really got in point of profit that which the 9-aniia sharer 
should have received, so that their positions were in a manner inverted, their Lord- 
ships would in this case, under all the circumstances in proof of the participation in 
the transaction of the plaintiff’s own competent agents, be unable to ascribe the fail- 
ure to negligence or mistake. 

Corruption of such agents would be the more probable solution. But the case 
is abandoned on the ground of fraud ; and the same weakness, indirectness, argu- 
mentativeness of the evidence, which displaces that ground of charge, applies equally, 
if not in greater degree, to the ground of mistake which can have no foundation 
if the inequality of value be not established. Now, if this inequality really existed 
to any such extent as would have vitiated the partition, it is difficult for their Lord- 
ships to conceive that stronger and direct proof of it could not have been given by 
the appellant. He must have known, and have had the means of proving his 
actual receipts soon after the partition ; the actual value was capable of direct proof, 
yet he offered none of that character. 

The Courts in India are very particular in requiring the strictest proof when 
a deed prepared and executed as this has been, especially where it is one in further- 
ance of a compromise of suit, is sought to be set aside : a precaution which should 
never be relaxed there, where the spirit of litigation has so little check, and so much 
wider means of mischief than it has here. Il appears, therefore, to their Lordships 
that the Courts below rightly dismissed the suit, and that it would be of dangerous 
consequence to allow deeds of this nature to be impeached on evidence no stronger 
than that which this case presents. The view which their Lordships have taken 
of the evidence as to value, renders it unnecessary for them to express any opinion 
on the other parts of the case. They have no hesitation in recommending to Her 
Majesty to dismiss this appeal with costs. 


The 8th July 1859. 

Present : 

Lords Kingsdown, Sir E. Ryan, Sir Cresswell Oresswell, Sir J. T. Coleridge, and 

Sir L. Peel 

Interest— Act XXXII of 1839 not applicable to Opium Wagers, but only to debts 
certain in time and amount— Court’s discretion (whether ooento Keview 
or Appeal)— Evidence of Mercantile usage/ 

On Appeal from the Supreme Court of Bengal, 

J uggomohun Ghose, 

versus 

Manick Chund and Koisree Chund. 

A'^^t XXXII of 1839 (authorising the allowance of, interest in certain cases) does not affect debts con^ 
tingenfc in amount and time of becoming due—*?. a wageris contract for the payment of the excess 
ov.cr the average price of Opium at the next ensuing public Sale. 

. Qumre . — ^Whether the discretion of the Couii: in allowing or refusing to allow interest in cases within 
the Act, is liable to review or appeal. 

Proof of mercantile usage needs not either the antiquity, the uniformity, or the notoriety of custom, 
which, in respect of all these, becomes a local law. The usage may he still in course of growth ; it may require 
evidence for its support in ea^ case ; but in the result it is enough, if it appear to be so well known and 
■acquiesced in^ that it may he reasonably presumed to have been an ingredient tacitly imported by the 
parties in their contract. 

This was an appeal from the Supreme Court of Judicature in Bengal. The 
plaintiff in his declaration stated that, in consideration that he had paid to the 
defendants the sum of 500 rupees, they had undertaken that, if the average price 
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per chest of- Patna Opium at the next ensuing public sale rose above 1,800 rupees, 
they would pay hfm such excess or difference within a reasonable time after the 
said sale ; that the sale took place on the 7th December 1786 ; that the average 
price did exceed 1,300 rupees per chest, but that the defendants had not paid the 
difference. 

At the trial the liability of the defendants to pay the principal sum demanded 
was not in dispute ; but the plaintiff also claimed to be allowed interest on that sum^ 
and offered evidence for the purpose of showing that it was usual to pay interest in, 
default of payment of the principal on similar contracts. 

The defendants cross-examined the plaintiffs witnesses, and were prepared to 
offer evidence in opposition ; but the Court, being of opinion that the plaintifl:-’s wit- 
nesses had failed in making out the usage, stopped the case, and gave a verdict for 
the principal sum only. 

The plaintiff had also relied on the Legislative Act of 1839, Chap. XXXII^ 
and -the Court were against him on this point also, but gave him leave to move to 
increase the verdict by the amount of interest at the rate of Ql. per cent if he could 
satisfy tlie Court that he was entitled to interest under the provisions of the Act. 

The plaintiff accordingly moved for a new trial on the first point, and to 
increase the damages at the rate above specified on the second. After argument the 
rule was discharged on both points, and both have now been argued before us on 
appeal against that judgment. 

The Legislative Act XXXII of 1839 was framed, as appears on the face of it^ 
expressly in order to extend to Bengal the provisions of 3 & 4 Win. IV, cap. 42, 
Sec. 28, and substantially adopts the language of it. It enacts that upon all debts 
or sums certain, payable at a certain time, the Court before which they may be. 
recovered, may, if it shall think fit, allow interest to the creditor, at a rate not 
exceeding the current rate of interest from the time when such debts or sums certain 
were payable, if such debts or sums be payable by virtue of some written instrument 
at a certain time.’' 

Two questions arise upon the construction of this enactment : what is 

meant by a sum certain and a time certain ? the second^ assuming the case to have 
arisen, which gives the Court jurisdiction to, allow interest, whether the exercise of 
that jurisdiction, or the refusal to exercise it, is subject, in any way, to review f 
; VVith^ respect both to amount and time of payment, it was argued that the 
maxim id certv/m est quod certum reddi potest must be applied ; and, in a 
reasonable sense, this is true. In the simplest case we may be obliged to have 
rt^Qurse to calculation for the actual amount, or to the calendar for the precise day 
of payment. A promise to pay on the last Saturday of the year, at the rate of Ids. 
a^ week for twelve months, would certainly be a promise to pay a sum certain at a 
time certain. It was argued also that, in respect of both time and amount, it was 
a question of degree, and in the same reasonable sense that every Statute is to be 
construed, Lot captiously, but with a view to the expressed intention of the Legis- 
lature, this is true also. But these positions do not remove the greater difficulty 
of determining at what period of the transaction between the parties must the 
amount and time of paywient become ascertained. It is necessary that these 
should be ascertained at the time the promise is made ? or will it suffice if they 
become ^ so at the time when it ought to have been fulfilled and is broken ? 
Ascertainment at any later period certainly could not suffice. 

The Statute, by the qualifications which it imposes of certainty in time and 
amount, by requiring that this certainty, and the obligation itself to pay the prin- 
cipal, should be created by written instrument, by making the interest run from the 
time at which the principal is payable, Bjid, finally ^ by giving the Jury a discretion 
to the allowance of interest, even wdiero all these circumstances concur, seems to 
■£^e been frained, not simply on the principle of compensation to the creditor, but 
■S^li^^on.that of penalty to the debtor for not paying punctually at a time when he 
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must have known the debt or sum, specific in camount, was tojbe paid. But for 
this consideration, there was no reason why all debts, without distinction, should not 
have been made to bear interest from the time wdien payable ; no previous un- 
certainty of amount, or of time of payment, would have been material ; nor should 
any distinction have been made between obligation by Avriting and by word of mouth ; 
nor ought the Jury to have had any- discretion, for in all cases the need of compen- 
sation to the creditor may be assumed to have lieen the same. But, if the conduct 
of the debtor be taken into account, then the uncertainty of amount, and the 
contingency as to time of pa 3 uneiit, and that there is no Avriting, are all more or less 
material — obAUously the most honest and punctual del)tor may be unprepared to pcoy 
an uncertain amount, Avhich may not be due for months, or j^ears, or only on the 
happening of a contingency, the falling in of which he may not knoAV of. On this 
principle, too, the discretion given to the Jury to consider all the circumstances of eacli 
particular case become perfectly reasonable. It is quite consistent with this view 
that, where the debt is payable '' otherwise’' than at a certain time, interest is not to 
be alloAved except from and after the time of a written demand of payment. This 
reasoning leads their Lordships to conclude that the certainty required must exist 
at the time Avhen the promise is made, and, therefore, that the Statute does not in 
this part affect debts contingent in amount, and time of becoming due — a construc- 
tion strictly conformable to the natural meaning of the language used. 

This reasoning applies very strongly to the case now before us, in Avhich there 
is no promise absolutely to pay any sum, certain or uncertain, nor any time limited 
for the payment, but only a promise contingent on events Avhich may never happen, 
to pay a sum capable of ascertainment only and if when these shall happen., and 
the time for the happening of Avhich, if they ever do happen, may be indefinitely 
postponed. Such are the facts here. If, at the next ensuing public sale, the aver- 
age price per chest of Patna Opium should rise aboA^e 1,300 rupees, the defendants 
promise to pay the difference between 1,300 rupees and such average price. That 
any such difference Avould ever exist, Avas quite uncertain ; in the expectation of 
the defendants, of course, it was considered extremely improbable. If there should 
be any difference, what it Avould amount to Avas equally uncertain ; and when the 
public sale would take j)lace, Avhich was the time for ascertainment, was also unknoAvn. 
Now, there seems to be an insuperable difficulty in bringing such a state of facts 
wfithin any but the most forced construction of the words of the Act. The Act 
supposes a party to have been sued for breach of a contract for the payment, by 
virtue of a written instrument, of a sum certain at a certain time. But ho^v can 
it be said that, in the contemplation of either party, any such contract ever was made. 

As their Lordships think that the plaintiff failed in bringing the case Avithiri 
the Legislative Act, and, therefore, agree Avitli the Court beloAV in their <lecision, it 
is not necessary, for the decision of the case, to express any opinion on the second 
general question, Avdiether the discretion of the Court in allowing or refusing to allow 
interest, in cases Avithin the Act, is liable to review or appeal. Several cases Avere 
cited in the argument, in Avhich Courts had refused to interfere with the discretion 
of the Jury, under the Statute of Wm. IV, on the ground that the Legislature had 
left it entirely to them ; but none in which the Court had so declined, at the same 
time stating that it disagreed with the Jury’s determination. We do not, therefore, 
think the authorities conclusive. We should undoubtedly be slow to interfere in 
any case before us in respect of any matter specifically Avithin the poAver of the 
Jury, as, for example, the amount of damages; but dealing, as we have to deal, 
Avitii questions of fact as Avell as law, Ave are not prepared to say that, in a case 
either of allowance or refusal, in Avhich we Avere clear that the Court below, acting 
either through prejudice or misunderstanding, had committed injustice, Ave should 
not feel bound to recommend to Her Majesty that an opportunity should be afforded 
of re-considering the matter in a new trial 
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It remains now to consider the other gi^ound on which the plaintiff relied : the 
evidence of mercantile usage. To support such a ground, there needs not either 
the antiquity, the uniformity, or the notoriety of custom, which in respect of all 
these becomes a local law. The usage may be still in course of growth; it may 
require evidence’ for its support in each case ; but in the result it is enough if it 
appear to be so well known and acquiesced in,, that it may be reasonably pr^umed 
to have been an ingredient tacitly imported by the parties into their contract. 

We have examined the evidence before us by the- light of this principle,- it k 
certainly not conclusive ; it is open to criticism ; it may require and admit of expla- 
nation ; but, such as it is, we think it required an answer, and the more so after the 
language of their Lordships in the judgment delivered here on appeal, in the case 
from Bombay, to be found in 5 Moore, 136, evidence which was, of course, well 
know and relied on by the plaintiff in preparing his for trial. It would, moreover, 
be much to be lamented that a difference so important should prevail between the 
two Presidencies in the administration of j.ustice. 

This conclusion will make it proper for their Lordships to recommend to Her 
Majesty that this appeal be allowed, and the case be remitted to India for a new 
trial, if the parties should not come to some arrangement, and their Lordships will 
direct that the appellant have his costs of this appeal. 


Tlie 20th July 1859. 

Present : 

Lord Kingsdown, T. Erskine, Dean of the Arches, Sir E. Kyan, and Sir L. Peek 

Arbitration— Onus probandi (Averment of improper consent)— Privy Council 

(Practice of). . 

On A'ppeal from the Sndder Pewanny Adawlut of Madras, 

Eanee Purvatha Vurdhay Nauchiar, Ranee and Zemindar of Ramnad, 

versus 

Jayavera Ramakomara Ettyapa Naicker, Zemindar of Yettiapooram. 

"Wliere it is averred that the consent of one of the parties to an arbitration was obtained by threats^ 
and through undue induence exerted by persons in aiithori|y, the 07 nis ^rohanM is- on the person making the 
averment. 

In the examination of such questions, the Privy Council vdll look to the broad principles of justice and 
equity, and discourage mere technical objections not affecting the merits of the case, and more especially 
disc#untenaiice the invention of new grounds of dispute which have occiured in the cowse of the litigation, 
and which were not even mentioned at the commencement of it as the cause for promoting the suit. 

The parties to the present litigation are the Ranee and Zemindar of Ramnad-, 
the _ appellant, and the Zemindar of Yettiapooram the respondent. They are the 
owners of two zemindaries in the vicinity of each other, and the primary question 
was one of boundary : whether certain disputed lands belonged to the one zemindary 
or the other ? 

A very long litigation ensued, in the course of which several decrees were pro- 
nounced by the Courts below • but the important decrees with which we have to 
deal, are a decree dated the 3rd of May 1841, and a decree bearing date- the 28th 
of April 1853. Both these- decrees have been appealed from : the decree of May 
} 841 by special leave from Her Majesty. 

On the 23rd of August 1834, Mr. Blackburn, the Collector of Madura, within 
whose Collectorship Ramnad was situate, made an award whereby he decreed that 
all the lands, in dispute, amounting to 4,016 coorookums belonged to the zemin- 
dary of Ramnad. 

By the decree of the 3rd May 1841, the Sudder affirmed the order of 
Mr. Elliot, dated 11th November 1839, setting aside this award. 
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As tliis .TyWard and decree embraced the rvhple property in dispute, it was 
perfectly obvious that the first consideration was, whether the decree of May 1841 
was well founded or not ; or, in other woi'ds, whether the award was to he deemed 
" valid or not ? If the award was valid, all subsequent proceedings necessarily fall 
to tlie ground. Their Lordships, therefore, determined, in the first instance, to 
confiffe the argument to that question, and to dispose of it. 

For the purpose of duly considering the decree of May 1841, and the validity 
of the award, it will be necessary to take a short view of the circumstances which 
o-ave rise to the dispute between the parties, and which led to the making of that 
award. It may bp that, if any doul)t arises as to the meaning of any of the 
■written instruments, their meaning may be more satisfactorily ascertained by 
reference to the preceding and the surrounding circumstances. _ 

It can hardly be necessar/'for the purpose we have now in view, to take into 
consideration anything which occurred after the decree of May 1841, for such 
circumstances can scarcely have even a remote reference to the award itself, or to 
that decree. 

It appears that at an early period, whether in 181.3 or not matters little, 
disputes had arisen respecting the boundaries of the zemiudaries and the lands in 
question. In January 1823 "a native punchayet was 'convened, witli a view to 
settling the question "in dispute. They failed to inake any arraiigement, and the 
ordeal ^prescribed by Indian custom was not carried into effect. 

Thus things remained till April 1833. It is useless to attempt to ascertain the 
reason why the question remained so stationary. At tho time last mentioned, the 
zemindar of Yettiapooram petitions the Board of Revenue to give effect to this 
native punchayet, and wc think, looking at the nature of the ordeal, it is not 
surprising that the Board refused its consent. 

The dissensions respecting these lands, l^^)wever, not only continued, but led 
to broils and bloodshed, so that it became the duty of the Govermnent to interfere. 
The Government did interfere accordingly, by letter addressed to the Board of 
Revenue, dated 12th July 1833. That document, as far at least as we arc able to 
ascertain, is contained in an extract from the proceeding.s of the Sudder Adawlut, 
under date the 3rd of May 1841 ; and there it is stated, “It is, moreover, shown by 
the above proceedings that, on the 1 2th J uly 1 833, Government, in a letter 
addressed to the Board of Reveime»,^Darticularly ordered that, in the event of the 
matter being referred to the arbitration of either of the Collectors of Madura or 
Tinnevelly, the principals should be required to enter into a bond, binding tliera- 
selves to abide by the decision ; and further declared “ the Collector himself not 
competent to decide the case, except on the mutual consent in writing of the 
litigating parties.” That is all, we believe, that can be found of the precise 
contents°of this very important instrument. It i.s also, we should observe, however, 
set forth, to a certain extent, in a petition which is to be found at page 19 of 
these proceedings, line 27. It is rather in different terms, but it is to the same 
effect. The disputed land was at that time under attachment. 

Now, ail these facts and circumstances must have been known to both parties. 
The subject in dispute, the vain attempt to settle by the native punchayet, the 
interference of Government bv attachment, and, unless the Collector was wholly 
regardless of the positive ord'ers of this Government, the pa,rties must have been 
appi'ized that no settlement by arbitration could take place without their consent. 

We must now' inquire what took place between the Collector of Tinnevelly 
and the parties to this suit, or rather between the Collector and the zemindar of 
;1rettiapooram, for, no doubt, the zemindar of Ramnad gave his consent to the 
arbitration in adequate terms, and was bound by such consent. 

So far as appears, it is probable there were some previous communications; 
but the first writteu communication now appearing from Mr. Eden, tho Collector of 

1 X 
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Tinnevdly, wa.s lyritteu on tbe SOtli of June 1834, and it will Le found at page 55, 
No. 105. The letter is to the following effect : — 

“ As I have to ask you certain questions regarding the dispute of the bound- 
aries of tbe village Mauvliyoodi, belon^ng to your zemindary, and of the village 
Peroonauli attached to'the zemindary of fiamanadapooram, you are hereby required 
to constitute a vakeel (attorney) in whom you have confidence, and re-employ him to 
appear on your behalf before me with your mookhtearnamah (power of attorney).” 

-Perhaps ■ there was some ambiguity in his letter, but to ascertain exactly what 
passed, 'we must look at the whole. The ambiguity arises from there being no 
mention of arbitration in express terms. The requirement of a vakeel was 
according to usage, and the power of attorney, if not required by tbe orders of 
Government, was a proper precaution. , 

What occurred immediately after the receipt of this letter of the 2()th of June 
we do not accurately know, but it appears that an order was issued by the Col- 
lector, or a letter written by him, dated July the 4th ; unfortunately, again, we only 
know the contents of that letter from the petition of the zemindar, dated the 9th 
of July 1'8S'4, ■ which is to be found at page 267, No. 280. Now, making due 
allowances for translation and eastern modes of expression, this petition, or letter, 
gives the clearest evidence of the course of the transaction. It shows what 
the zemindar understood, and what he purported to do. It recites the sub- 
stance, as we conceive, of the order of July the 4th, namely, that he was to send a 
vakeel with power of attorney, not merely to answer questions* as to the boundary, 
but to admit proposals for fire settlement of the dispute, and he states that 
he sends the -vakeel accordingly. That is the substance of that letter, and it is 
thus recited in the petition : — 

“In obedience to your order, dated the 4th of July, directing me to send my 

authorized vakeel with a 'mookhtffe.rnamah to answer in person certain questions 

jput to -him regarding the boundary dispute between the village of Mauveloday, 
attached to my zemindary and that of Paroonaulee, attached to the zemindary of 
Eamanadapooram, and to admit any proposal which might be made for the settle- 
ment of the said dispute.” 

Looking at all the circumstances, it does not appear to us that any real doubt 
can arise as to the meaning of this letter. There is no-real ambiguity in the ex- 
pression “ proposal for a settlement. ” To consent to a mode of arrangement is to 
consent to an arrangement of the matter in dispute in a particular mode. It 
would really be absurd to say, 1 consent to any mode of arrangement you hlease 
to 'point cart, but 1 will not be bound by what is done under it. If there were a 
shadow of doubt, which we do not think there is, the conclusion to this letter woul’d 
remove it. The conclusion is to be found at page 268, and it is in these words • 
■“ Therefore I request your Honor will be pleased to enquire into my case, and pass 
■a just decision.” ^ 

The next step in this case is the 'mookhtearnamah, or pewer of attorney 
which, though apparently dated on the 9th of June, in this part of the proceedim/s’ 
IS manifestly of the date of July the 9th, the date of the petition, part of which 
has . just been read. This document is No. 279, at page 267, and it is to be read 
if It be 'Obscure at all, in conjunction with the petition No. 280 on the same pao-e 
stating that the vakeel was appointed for the settlement of the case. The mookh- 
teamaniah states : “ A boimdaij dispute having arisen between the village of 
Mauveloday, attached to -my zemindary, and that of Paroonalee, attached to the 
jzemmdary of Kaman£idaj)oorani ; and, :as I appoint yon, my mookhtear va'keel, to 
attend the Hoozoor Cutcherry of Tinnevelly, to answer all the questions put to 
.you, and to admit any proposal which maybe made for the settlement of the 

dispute, do hereby declare that I will abide by the arguments regarding the 
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We are all of opinion that this power of attorney, thought npt framed with the 
precision which ought to be found in every legal instrument,, still adequately 
expresses the intention of the grantor, making due allowance for the vagueness which 
is inherent in most Indian documents. It authorizes the vakeel by it appointed to 
act on behalf of the grantor for the settlement of these very disputes.- Provided 
,tbe vakeel was duly authorized by his principal, no doubt has been raised, nor could, 
we think, have been raised, that the deed of consent executed by him on the 10th 
of J uly was, to all intents and purposes,- sufficient, unless the signature of the prin- 
cipal was indispensable. 

The document now referred to is No. 281, at page 268 I do-hereby consent 
to abide by the decision of the Collector of Madura, who will come to the disputed 
limits, examine the accounts and other documents which^may be produeed by both 
parties, and then settle the boundary dispute existing between the village of Booda- 
lapooram attached to^the zernindary of Ramanadapooram and the village of Mauve- 
loday attached to the zernindary of Yettiapoorain : I have, therefore, executed this 
deed of consent.’' It is signed by the vakeel,- in the presence of the Acting 
Collector. 

This deed of consent mentions a reference to the Collector of Madura. True- 
it’ is that the correspondence had been carried on between the zemindar and the 
Collector, not of Madura, but of Tiiinevelly, within whose district Yettiapoorcim 
was situated : and it is possible that the zemindar might have expected that Mr. 
Eden,, the Collector of that district, would personally have made the investigation. 
Tliis might have been so ; but this expectation is not of essence of the transaction. 
The consent asked was not to an investigation carried on by Mr. Eden personally, 
but to a settlement in a mode arranged by him, and this was done. 

" The deed of consent was signed on the 10th of July. On the 11th Mr. E'deu 
writes to the zemindar this letter, which is to be found at page 2&8, No. 282-:— 

Your authorized vakeel, Coomaretoo Pillay,- arrived here, and delivered me 
your urzee, dated the 9th instant, purporting that you have executed to him a 
mookhtearnamnh, empowering liim to admit any proposal which might be made 
for the settlement of the boundary dispute between the village of Mauveloday 
attached to your zernindary, and that of Paroonalee attached to the zernindary of 
Ramanadapooram, without raising any objections that he must again, consult with 
you on the subject. When I consulted wuth your vakeel on the subject of this 
boundary dispute being one of long standing, of the loss in consequence entailed 
on the ryots and others, of those which nxiist be incuiTed hereafter, if the dispute 
be not settled, and also of the measures which should be adopted in arranging the- 
matter, so that the people might enjoy peace, I perceived that it would be better 
for the parties to have the dispute decided by the- Zillah- Authorities, on consider- 
ation of the proofs adduced by both parties ; moreoveivit is also better for them to 
have their dispute settled by a single authority than, to h<ave to do with two ; and it 
is further better for them tO' have it settled by the Principal Collector of Madura^, 
who is well acquainted with the particulars of your case, because he was last year 
the Collector of this zillah ; andi, as he is also able to understand all the particulars- 
,of the opponents' (the inhabitants of Ramanadapooram) case, he is^ in consequence 
well acquainted with the wlmie particulars of this dispute. I have, therefore, 
determined that it will be better for you to have the dispute decided by the Prin- 
cipal Collector of Madura than by myself, and have obtained the consent of your 
yakeel, Coomaretoo Pillay, to the above-said proposal. 

: I have communicated these particulars to the principal Collector, who will 

go to the disputed limits on a day fixed, in order to settle the boundary in dispute, 
and will instruct you to be present there on that date. You should go personally 
to the said spot on that date without failure, whatever business you may have, and 
produce before him the accounts, documents, and witnesses to establish your case,, 
and await his decision. If you fail to do so you can expect no redress." 
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This letter is 9 . trausktion, which may account for some of the expressions, 
for it could hardly have been so written in the original. ^ It is a document of very 
considerable importance, as affecting the present question. It states the arrival of 
the vakeel, Mr, Eden’s consultation with him, the determination, on consideration 
of all the circumstances, to refer the settlement to the Collector of Madura, as 
best acquainted with the facts, the consent of the vakeel thereto, and calls upon the 
zemindar to attend the investigation. 

Here was ample notice to the zemindar of what had been arranged ; and this 
was the time to have remonstrated against the proposed settlement, if it appeared tO’ 
the zemindar to be unjust, or if his vakeel had exceeded the powers with which he 
had been entrusted. 

It does not appear that any remonstrance was made, or any dissatisfaction 
expressed ; and surely, when such opportunity oflfered, this is stringent proof that the 
arrangement was consonant- with the original intention of the zemindar, and was 
not deemed by him prejudicial to his interests. But if any doubt could possibly be 
said - to have existed upon any of these questions, the subsequent history of the 
transaction will assist us in coming to a just conclusion. 

Proceeding in order of time, the next document in date is from the Collector 
of Madura to this zemindar, dated July 14th, 1834. It is the document No. 284, 
and is to be found at page 269 : — 

The Collector of Tinnevelly having informed me, through a letter giving 
cover to the deed of consent executed by you, agreeing to have the boundary 
dispute between the village of Mauveloday attached to your zemindary, and that of 
Paroonaleo, attached to the zemindary of Eamanadapooram, decided by me, as also 
the other documents, I will come, on the 25th instant, to the disputed limits to 
settle the dispute ; consequently you should come on the morning of the above-said 
date to the spot in question, with the accounts and other documents connected with 
the case."' 

By this letter Mr. Blackburn, the Collector of the Madura district, gives to the 
zemindar notice of an intended meeting, for the investigation and settlement, 
reciting the consent given by the vakeel to have the dispute settled by him, the 
Collector. 

f This document was forwarded to the zemindar in a despatch from Mr. Eden, 
dated July the 17th, and is to be found also at page 269, No. 283 : — 

“ Mr. Blackburn, the Principal Collector of Madura, has transmitted through 
me ein JSnayetiimiah to your address, which is herein enclosed, stating that he will, 
on Friday, the 25th instant,, proceed to the village of Parooualee, to settle the 
boundary dispute between the village of Mauveloday, attached to your zemindary, 
and that of Boodalapooram, attached to the zemindary of Ramanadapooram. As 
the Collector will go to the disputed lands and settle the dispute, and as I have 
ordered Veerabudderapullay, the acting Naib Sheristadar of this Collectorate, to go to 
the spot on the same date, that he may explain to the Collector all the circumstances 
regarding your case, I think the whole matter will be justly decided, and you may 
consult with the said Veerabudde'rapiillay regarding the said dispute as you may think 
proper. I tlunk it is also better for you to send your authorized vakeel, who is well 
acquainted with the matter of this dispute since the time of its commencement, with 
mookhtearnamah, to the effect that he may speak everything on your behalf, and 
cause documents and witnesses to be produced before the Collector. Therefore you 
should act accordingly.’^ This appears also to have been an extract, and the substance, 
■ofdt is to give the zemindar notice to attend the Collector of Madura by his 

• ..Here again, upon the receipt of this despatch of the 17th July from Mr. Eden, 
igig^^oppc^tiinity for the zemindar to pause, and make any representation that he 
Let us see what he actually did say on the receipt of those docu- 
will be found at page 269, No. 285, and is a letter to Mr. Eden, dated 
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July the 1 9th. He recites in substance what had occurred and ^ays, “ the case will 
doubtless be decided justly.'' 

We believe that we have now reviewed all the important evidence bearing upon 
the question of the consent of the zemindar to the investigation of the case by the 
Collector of Madura, and the settlement by him. 

The next step towards ascertaining the validity of the award, would be to consider 
how the Collector of Madura fulfilled the duties he had undertaken ; but, before say- 
ing a word as to that part of the case, which has scarcely, if at all, been the subject 
of this discussion, we will dispose altogether of the question of consent, to which the 
main argument on behalf of the respondents has been addressed. 

It has been said that, if the zemindar did give his consent to the arbitration, it 
was not a willing consent, but was obtained by threats, and through undue influence 
exerted by persons in authority. Now, the onus probandi of an averment of this 
description must necessarily fall on those who make it. Where is the evidence? 

True it is tliat the pi'oposal originates with the Government, who are anxious to 
put an end to dissensions occasioning riot and bloodshed ; but wdiat are the instruc- 
tions issued by the Government to whicli I have alrearly referred ? They are, that the 
consent of the parties is indispensable to such a proceeding by arbitration. Con- 
sent means a willing consent, not a forced consent, wdiich would be a mere mockery ; 
and so the Collectors must have understood the order. If they used either fraud or 
force, they disobeyed the Government, and wore guilty of a breach of duty. Then 
we say, where is the evidence ? Wo cannot presume such gross misconduct. 

Now, in searching for evidence on this head, there was but one expression in one of 
‘ the letters which was promenintly brought to our notice, and that is an expression in 
No. 282, page 2S8, and is to the following effect: — If you fail to do so" (that is, to 
attend the Collector of Madura for the purpose of settlement) you can expect no 
redress." 

Upon this we observe : firsts that this letter was written after the consent had 
been given, and, therefore, could not affect it ; secondly, that it related not to the con- 
sent itself, but to the production of evidence to the arbitrator ; thirdly, that the 
zemindar had previously made application to the Government on this subject, and 
had prayed for the execution of the punchayei of 1823 ; and this expression evidently 
meant : If you will not avail yourself of this opportunity, you can exj^ect no assist- 
ance from the Government. 

That the Collectors Avere anxiotfs to fulfil the wishes of the Government, and 
obt'ain a settlement of these disputes by arbitration, cannot be doubted, and it may 
be assumed (though there is no evidence on that point), tliat they used the influence 
of their position for that purpose ; but their doing so, amounted neither to fraud nor 
coercion. A representation of the mischiefs which rCvSiilted from the existing 
disputes, and the difficulty #of a settlement in the ordinary mode, in order to 
induce the consent of the zemindar to a termination of the disputes by re- 
ference to a Government officer, well acquainted with the local circumstances, is per- 
fectly consistent Avith justice and equity, and manifestly most beneficial to the parties 
concerned. Indeed, the documents and evidence, Avhen litigation . did commence, 
present a melancholy contrast to the proceedings Avhich were taken by Mr. Blackburn. 

Their Lordships are of opinion that there is no evidence to substantiate 
the charge of the consent of the zemindar having been obtained by fraud, undue in- 
fluence, or coercion.- Wherever a strong expression is to be found, it is for the pur- 
pose of inducing the zemindar to follow up his own consent, which had already been 
given, and to produce the evidence necessary to establish his claim and protect his 
OAvn interests. If there had been any evidence that the consent had been obtained 
under coercion, or by • undue infiueuce, we must observe tb'at, in the subsequent 
proceedings, the zemindar had most ample opportunity, over and over again, to have 
produced before the Court evidence to establish -such a charge, but he never attempt- 
ed to do so. He never made such a charge in his original plaint, filed'm l836. ’ 
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One other objection remains to be considered. It was insisted that the zemindaf 
was not aware of the finality of the proceedings. It is somewhat difficult to dis- 
cover how to consider this objection, for we do not find that it is supported by any- 
thing that the zemindar said or did at the time. What is there in the nature of an 
arbitration which gives rise to an apprehension that it should not be final ? True it 
is, that, if compared with the proceedings in the Courts of the Company, an arbitra- 
tion cannot pretend to vie wfith them in the abundance of intermediate proceedings, 
the number of decrees, appeals, and reviews : but the very object of acceding to an 
arbitration was to adopt an alternative by which the question in dispute might be 
settled, and recourse to the Civil Courts avoided. The zemindar could hardly expect 
that an arbitration would be attended with similar dilatory processes, even if he were 
enamoured oj them, which we can hardly presume# 

But then the ingenuity of Counsel has suggested, that by analogy to a puncka^ 
yet under the Regulation, the arbitration might be subject to appeal. 

Now, looking at that Regulation, we apprehend that appeal from a Regulation 
punchayet could take place only where there was^a flagrant violation of the first 
principles of justice ; and, if a-* similar disregard of those principles bad existed in the 
present case, we cannot doubt, that a Court of Justice might set aside the award. We 
cannot, however, discover any indisposition in any of the J udges, through whose cogni- 
zance this case has since passed, to set aside an award, even upon -the slightest pre- 
tences. There is nothing, therefore, in these proceedings to sustain this objection. 

The next stage would be the execution of the duties of the arbitrator, which will 
occupy us but a very few moments, for it has not been contended that Mr. Blackburn 
was guilty either of partiality or negligence. He appears to have taken every means in 
his power, by the examination of the land in dispute ; and, by a consideration of all 
the evidence, oral* and documentary, which was brought before him, to arrive at a 
just conclusion. 

It is meet, however, to apply our attention, before we proceed further, to the 
reasons assigned by* the Court of Sudder Adawlut for their decision on the 3rd of May* 
1841. They state that they agree with the Zillah Judge of Madura in setting aside 
the award, because the Collector did not obtain an agreement in writing from the 
zemindar himself, binding himself to abide by the award. So that they were of 
opinion that a consent in writing signed by the vakeel, who had been duly autho- 
rized by a power of attorney executed by the zemindar himself, was not a sufficient 
authority. They cite no law, no custom, and no principle for this conclusion. 
It is, we believe, notorious that persons in the position of this zemindar were in^the 
habit of transacting business through their vakeels, so that there does not appear 
anything unusual in the consent being given by a vakeel. And in the absence of all 
positive law to the contrary,' we are of opinion that the zemindar was just as compe- 
tent to bind himself by a duly authorized agent, as he was to sign the consent with 
his own hand : and that he did give the authority to the vakeel is not disputed. We 
think, therefore, that this objection to the award cannot be maintained. 

Some notice is taken of the absence of a bond to abide the decision. Now, assum- 
ing that the Government (for we have merely an extract) did direct this to be done, 
and that they did not mean a written agTeement only, how does the absence of a 
bond affect this case ? Why, simply that, by means of a bond, there might be an 
easier mode of enforcing the award. 

In the examination of questions like these, their Lordships are of opinion that it 
is their duty to look to the broad principles of justice and equity ; and, whilst they 
are always willing to pay due deference to the Regulations which in part con- 
stitute the Law of India, to discourage in proceedings of this description mere tech- 
nical objeetions which affect not the merits of the case, and more especially to dis- 
theinvention of new grounds of dispute which have occurred in the course 
litigation, and which were not even mentioned at the commencement of it 
£o? prompting the suit* 
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We think that it is satisfactorily proved that the zemindar ’gave, in adequate 
term, and in a sufficiently formal manner, his assent to the decision by arbitration ; 
4at during^ the whole proceedings he never retracted nor expressed dissatisfaction 
with the arbitration (indeed, it is stated that he was sometimes personally present) ; 
and we deem it contrary to all justice that if he entertained the objections now 
urged, be did not declare them at the proper time, but allowed the investigation to 
proceed, prepared to take advantage if the result was in his favor, and to dispute the 
arbitration if the decision was against him. 

We shall humbly advise Her Majesty that the award of August ISS't is valid, 
and ought to be sustained, and that the decree of the Sudder Adawlut, of the 3rd of 
May 1841, ought to be reversed, together with all other decrees that may be incon- 
sistent Avitb the maintenance of the award. And we shall further advise Her Majesty 
that the respondent should be condemned in all the costs incurred in this litigation. 


The 27th July 1859. 

Present : 

Lord Kingsdown, Sir E. Ryan, Sir J. T. Coleridge, and Sir L. Peel. 

Mortgage (Bye-bil-wafa or Knt kubala)—I'oreelosure~Limitation— Tender of 

Mortgage-money. 

On Aj}]^e(d from the Sudder Bewanny Adawlut of Calcutta. 

IPrannatli Chowdry, 
versus 

Rumrutton Roy and others. 

Bye-bil-wafas or kut kubalas are redeemable like ordinary mortgages, and subject to foreclosure. 

It cannot be laid down, as a rule universally true, that under Section 14 Begulation III. 1793, a mort- 
gagee’s proceeding for a foreclosure under a mortgage of the class of bye-bil-wafa simply cannot be preferred 
after 12 years from the expiration of which the conditional sale will become absolute, for this iudiscrimiuating 
ground of decision* would include alike ad-^rse occupations, those which had not the semblance even of such 
a character, and would establish a bar araing from simple occupation, and not from the laches of the 
demandant or of others before him. 

When a mortgagee not only seeks assistance of a Court to give him possession of his pledge, but also to 
foreclose the mortgage, he must effect that object iu the mode prescribed by Section 14 Begulation III. 
1795, Section 3 Regulation II. 1805, and Section 8 Begulation XVII. 1806. 

Mere words in the form of a protest which may accompany a tender will not defeat it, where they can 
reasonably he regarded as idle words. But the payment into Court of the mortgage-money, accompanied 
'by a petition disputing the validity of the mortgagee’s title to foreclose, and expressing an intention 
amounting to a notice to sue the mortgagee to recover back the very money tendered, is not a valid tender. 

This is an appeal from a decision of the Sudder Dewannjy Adawlut at Calcutta 
in favor of the respondent, a defendant in a suit wherein Baboo Prannath Chowdry 
was the plaintiff, and Sree Motee Rookea Begum, heiress of Beebee Noor Jeehan, 
Syed Amanally, and Ramrutton Roy, were the defendants. 

The suit, originally instituted in the Court of the Principal Sudder Ameen of 
the 24-Pergunnahs, and thence transferred to the Civil Court there, was brought to 
•recover possession of a house and land, under a foreclosure of a mortgage of the 
^ame to the plaintiff’, executed by Beebee Noor Jeehan and her husband Meer 
Sydoo. The property mortgaged belonged to the wife alone. .The title of the 
mortgagor, Beebee Noor Jeehan, to the property which was the subject of the suit, 
was uiidisputed in this cause. The mortgage, which was of the class termed 
bye-hil-iuafa, or hut kubala, was effected by a deed of conditional sale for 4,001 
Sicca rupees, with a further charge, under a second deed of the same nature,' for 
1,000 Sicca rupees. The first deed bore date 11th Chyet 1 231, and the second was 
dated 23rd Bysack 1232. 

The plaintiff contended that a foreclosure of the title to redeem had duly taken 
place, and, on that foreclosure, he sued for possession to perfect in himself the 
proprietory right to the lands free from redemption, Ramrutton Roy was the only 
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one of the defend^ts who disputed the cLaim. He contended^ amongst other things, 
that the claim to possession of the lands was barred by limitation of suit, and the 
rio-ht to foreclose defeated by a due deposit of the mortgage-money under the 
Regulations hereinafter referred to. The plaintiff had, as the respondent contended, 
wimgly refused to accept the money, and was, tlferefore, not entitled to foreclosure. 
He forther contended that, by a deed of sale from the representatives of the 
mortgagor, the plaintiff's former hut hiibala, or deed of mortgage, had been 
rendered void 

The first, second, and third points to bo determined were stated by the Judge as 
follows. As, on the remaining points, three in number, be passed no decision, it is 
unnecessary to state them. 

First 'point — Whether or not limitation can a])ply, if the foreclosure has 
been effected after the lapse of twelve years from tlie period fixed for re-payment of 
the amount of plaintiff’s alleged deed of conditional sale? 

. Second . — Whether the foreclosure in question has taken place in due course or 
not ; whether in the foreclosure case, the amount due under the conditional deed of 
sale was paid by the defendant, under protest or not ; and whether the said defend- 
ant had any right to deposit the said amount or not ? 

Third . — ^When another deed of sale, referring to the said two deeds of con- 
ditional sale, and in lieu of the amounts specified therein, has been executed, which 
said deed of sale has been set aside as invalid by the Court, then, has plaintiff or 
has he not again a riglit to sue under those two conditional deeds of sale ? 

The Judge of the Cml Court of the 2‘-i-Perguunahs decided the first iksuo in 
favor of the plaintiff, the appellant ; the second and third issues he decided in favor 
of the respondent'; and the remaining issues he judged it unnecessary to decide in 
consequence of his decision on the second and third issues in the respondent’s favor.. 
He dismissed the plaintiff’s suit with costs. 

On appeal by the the plaintiff from that decision to the Sudder Dewanny 
Adawlut, that Court, not unanimously however, reversed the finding on the first ' 
issue, and in effect decided that the plaintiff’s suit was barred by limitation. 

The defendant Ramruttpn had not appeallll from the decision of the Lower 
Court on the issue as to the limitation of the suit ; and it was contended before their 
♦Lordships that the Appeal Court had not authority to reverse the decision of thp 
Court below on that issue; but their Lordships think that the appeal of the plaintiff^ 
brought the whole cause before the Court of Sadder Dew^anny Adawlut, and that 
Ramrutton, who had the decision in his favor, was not bound to appeal from a 
finding unfavorable to him on a single issue. ' ^ 

The instrument of conditional sale in this case was described as one of mortgage 
nn the face of the insfrument itself. It was in the ordinary form of a bye-biUwafa 
nr hut hubala. It contained a stipulation against a sale or inortgagg to any body 
else by the mortgagor, and fixed, for payment of the money, a time certain, on the 
day aftet which, if the property were not redeemed, the sale of tlie lauds was to ’ 
become absolute. As this time had elapsed more than twelve years before the 
institution of the foreclosure proceeding, it was contended, on behalf of the respon- 
dent, that the claim was barred under the rules of limitation contained in Regula- 
tion II. of 1783, .Section 14, and Regulation II. of 1805, Section S, and the Court of 
Appeal, reversing on this point the ruling of the Court below, so decided. After 
the execution of the mortgage; the mortgagor, Beebee Noor Jeehan, imde^ an in- 
strument in writing, appointed the defendant Ramrutton, her attorney, to manage 
1^.' affairs, and put him, as such, into possession of the property in question for 
, iShe thereby agreed to pay him a considerable, sum' for his remuneration 
; fdr such service ; he was fo pay certain debts which the instrument recites, including 
mortg^e, which is esjpressly .referred to/ and acknowledged. Iherein, 
given. to the d^efeji^dsint. to pur 9 hase the property, if he ^should he 
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The defendant alleges that he purchased the property accordingly. In the 
former litigation hereinafter referred to, he went into proof on^this point, but he 
has not proved that purchase in this suit. 

The sixth issue related to that transaction. 

After the death of the rnortgagor, disputes arose as to the property, and the 
defendant Ramrutton was continued in possession under a sentence of the Magis- 
trate, in a foujdarry proceeding for quieting the possession, who left the parties to 
proceed by regular suit for the decision of their rights. 

A long litigation ensued between certain parties claiming « the lands under 
alleged gift from the husband of the mortgagor, Beebee Jeehan, and claiming also 
by heirship ; and Ramrutton, who claimed under alleged sale to him by Beebee 
Noor Jeehan. In that suit the appellant intervened, according to the practice of 
the Mofussil Courts, for the protection of his interests. He went into evidence to 
prove his mortgage title ; and the decrees, which were made, from time to time, in 
the Courts in India in the progress of this litigation, were expressed to be without 
prejudice to his claims as mortgagee. 

The effect of this intervention, on the question as to the limitation of his title 
to foreclosure, and to acquire possession of the property pledged to him, will be sub- 
sequently considered. 

Finally, by a decision in the Privy Council, the suit of those plaintiffs against 
Ramrutton Roy was dismissed. The decision in the Privy Council was made with- 
out prejudice to the right of any person claiming under Beel)ee Jeehan, and on the 
meaning of that reservation, and as to its effect on the alleged title of defendant 
Ramrutton under the sale which he had set up, some discussion took place in the 
progress of the arguments in this case. Their Lordships, however, deem it unneces- 
sary to express any opinion on this point, which is one not necessary to the decision 
of this appeal. 

. The questions to be considered are whether the appellant, mortgagee, was 
barred by limitation from |)roceeding to foreclose the parties entitled to redeem 
him, and, if he were not so barred, whether he proceeded so as to foreclose such 
parties ; and lastly, the effect of such foreclosure on the suit which he instituted 
for possession. By Regulation III. of 1793, a suit is barred '' where the cause of 
action shall have arisen twelve years before any suit shall have been commenced 
on account of it ; unless the plaintiff can show by clear and positive proof that he 
'had demanded the money or matter in question, and that the defendant had 
admitted the truth of the demand, or promised to pay the money, or that 
he directly preferred his claim within that period in the matters in dispute to a 
Court of competent jurisdiction to try the demand, and sliall assign satisfactory 
reasons to the Court why he did not proceed in the suit, or shall prove that either 
from minority or other good and sufficient cause he had been precluded from obtain- 
ing redress.” 

In considering the effect of a Legislative bar on the suit of a plaintiff, created 
as it is here by general words, it is often important to regard the nature and object 
of the suit : the nature of the title to which the bar is set up ; who the parties 
are who raise the objection, and against whom it is raised. The bar from a twelve 
years’ possession under these Regulations does not depend simply on the length of 
possession, it may exist in favor . of one occupant and not of another ; it may be 
powerful against one demand or one sort of claim, and be, at the same time, 
inopera^ve as^ against others. The time may run from a date prior or subsequent 
to the plaintiflrs title to possession. A cause of action ' is not prolonged by mere 
transfer of the title. It cannot be laid down, therefore, as a rule universally true 
that, under Regulation HI, of 1793, Section 14, a mortgagee’s proceeding for a 
foreclosure under a mortgage of the class of hye-hil-wafa simply, cannot %e pre- 
ferred after twelve years from the expiration of the time which the instrument 
fixes as the period of redemption by payment, and on the expiration of wffiich the 
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conditional sale become absolute, for this indiscriminating ground of decision 
■would include alike adverse occupations, and those which had not the semblance 
even of such a character, and would establish' a bar arising from simple occupation, 
and not from the laches of the demandant or of others before him. The conten- 
tion, on the part of the respondent, indeed, was not pushed to that extent, and it 
w^as 'conceded that a possession continuing under, and in privity with, and with 
acknowledgment of the claimant’s title, would not operate as a bar, as, for instance, 
in the case of a trust, and the ordinary possession of a cestui que trust, or trustee 
under it. These Instruments of conditional sale have now an operation different 
from that which they originally had. They are mortgages now, redeemable like 
or.’linary mortgages and subject to foreclosure. There is some danger of falling 
into error in tlecisions as to the limitation of suits founded on them, if their old, 
rather than their present, character be regarded. As long as the transaction was 
one of sale, conditional at first, and absolute at a certain period afterwards by 
lapse of time, unless, on the prior performance of a certain condition, the title to 
the land was on that condition terminating in favor of the conditional purchaser, 
the same as that of any ordinary owner, and a possession primd facie irrecon- 
eileable with it, might well be deemed adverse from the date of the completion of 
the perfect title in the buyer. 

But, if the transaction be viewed as it should now be regarded under the 
Eegulations, as one of mortgage redeemable at any time by the mortgagor, or those 
claiming under him, in privity with his title as mortgagor, then, as no difference 
between the law prevalent in India and the law prevalent here, as to the relation 
between mortgagor and mortgagee on this point, has been suggested to their 
Lordships, the possession of those who claim under the mortgagor, so long as 
they assert a title to redeem, and advance no other title inconsistent with it, 
must, prhnd fade at least, be treated as perfectly recon cileable with, and not 
adverse to, the title of the mortgagee, and the continuation of his lien on the 
thing pledged. It is by no means the essence of such a title there, any more than 
it is here, that it should be accompanied by an actual continuing possession of the 
lands. The pledgee may, from various causes be,^ reluctant to assume possession 
of the pledge, or to shorten the period of its redeemable quality. 

In addition to this, it is to be observed that, as under the Eegulations an 
adverse title must also be a bond fide title, under the shorter period of limitation ; 
and as neither mortgagor nor mortgagee can, in ordinary cases, be unconscious of 
the conditional nature of their own titles, there is no ground for presuming 
generally between the immediate parties an adverse title from mere length of 
possession. Where a mortgage is subject by law to be foreclosed, the title to 
foreclose is in the nature of a limit to the title to redeem. It by no means follows, 
as a consequence, that the mortgagee foreclosing will be able, in a suit for possession 
to make good against all occupants a title to possession. Foreclosure is a step 
towards that object, under the law relating to these securities, where the object is 
to obtain a proprietary right ; but in the mortgagee’s suit for possession, consequent 
on the foreclosure notice, the ^plaintiff may, according to the character of the 
defendant, be met and defeated by proof of a prior, or of a superior title, or by 
proof of want of title in himself, or that he has not perfected his title to possession. 
But such defences are not open alike to all defendants, and between mortgagee 
and mortgagor some of them would be inadmissible. 

Their Lordships can find in this case no evidence, and nothing to support an 
inference that the once undoubted right of the mortgagee to enforce possession was at 
an end, or barred, or incomplete. His intervention in the litigation before alluded 
to, his proofs and proceedings in that litigation ; the decrees in relation to his title ; 
^the objection made to it by Eamrutton, on the untenable ground that his mortgage 
4|t3.e was merged, as it were, in a conditional purchase which never took effect, afford 
proof that no payment or other act had extinguished his lien on the 
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lauds hypothecated to him. The defendant, Ramrutton, if he became a purchaser, 
as he has alleged, took with notice of the mortgagee's title, which in terms forbade 
any subsequent sale. 

A mitigation of this restrictive condition appears to have been established by a 
series of decisions in the Company's Courts, which limit it to sales or mortgages not- 
made subject to the prior mortgage ; so that, in the view most favorable to the defend- 
ant, the case stands thus : If this could be considered a bond fide possession at all, 
it must be taken to have been a possession originally not adverse to, but consistent 
with, the mortgage title. If such were its character there is nothing whatever to 
show that it became adverse at any time before twelve years preceding the institu- 
tion of the appellant's foreclosure suit. The litigation before referred to was con- 
sistent with the recognition by both parties of the title of the mortgagee who in- 
tervened in that suit. It is stated by one of the Judges that both parties admitted 
the mortgage title. Whether this was so or not their Lordships have not in this 
suit the means before them of judging ; but they find, certainly, no proof of a 
repudiation by Ramrutton Roy of the mortgage title at any period twelve years 
before the institution of the foreclosure proceeding and the notification under it. 
Had such a repudiation appeared, such repudiation, whilst it would have established 
from its date the commencement of adverse possessions, would at the same time, 
under the circumstances of this particular case, have established, in the opini>>n of 
their Lordships, from the same date, an absence of bond fides in Ramrutton as to 
the mortgagee's title ; consequently their Lordships, in any way of viewing the ques- 
tion, are unable to concur in opinion with the majority of the Judges in the Sudder 
Court that the claim was barred by limitation as to time. 

The intervention of the appellant in the suit, his proceedings in it, the recogni- 
tion of his title in the decrees, all serve to show that the appellant was^ not sleep- 
ing upon his claims, and that he was deterred from enforcing them in a distinct suit 
of his own only by the circumstances of that litigation. He was certainly not 
precluded by any physical or legal impediment from the institution of a suit ; but, 
as one of the litigant parties admitted his title, as the right of the respondent was 
still sub jndice, as the title to redeem could be but in one of these parties, as he 
had been allowed to intervene and was a continuing party in that suit, their Lord- 
ships think that it would be an inconsistent course in the Courts to hold that he 
had been guilty of laches, and that the pendency of such ^ a litigation, with the 
proceedings in it, furnished no good and sufficient cause " for his not proceeding 
with his own claim in a distinct suit — a step which would have increased ^ the cost 
of litigation to the parties who were only contesting inter se for the title which 
gave the right to redeem. The case, in this point of view, falls in with the principle 
of that decided in the Privy Council, and referred to in the appellant’s case, 
p. 2. (Rajah Enayet Hossein, appellant, and Syed Ahmed Reza and another 
respondents). 

The question remaining to be considered is, whether the foreclosure proceedings 
were regular. The mortgagee under this form of mortgage, unless be be put into 
possession of his pledge by the act of the mortgagor, must, according to the law 
prevalent in the Courts of the East India Company, under the regulations, seek the 
assistance of a Court to give him possession of his pledge. When his object is 
also to foreclose the mortgage, he must effect that object in the mode prescribed 
by the Regulations referred to in the case of the respondent, Regulation. HI, 
of 1793, Sec, ; Regulation 11. of 1805, Sec. 3 ; and Regulation XVIL of 1806, 
Secs. 7 and 8. 

If this mode be not followed, the foreclosure will not be regular, and the mort- 
gagee's title to possession will not be complete. 

The objections which were raised at the Bar to this proceeding were, that the 
heir of the mortgagor was not duly served, and that the mortgagee had refused a 
valid tender of the money due to him under his mortgage. 
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With respect to the first objection, it appears to their Lordships, upon the evi- 
dence, to he sufiSciently established for the purposes of this cause that Rookea 
Begum upon whom the notice was served, was the heir of Bebee Noor Jeehan. 

The remaining objection relates to the payment ■ into Court, in the nature of a 
tender, which was made by the defendant, Ramrutton Roy. Ramrutton Roy 
directed the money to be paid out to the appellant ; but, at the same time, in his 
petition to the Court, he disputed the validity of the appellant’s title to foreclose, and 
expressed an intention, amounting to a notice, to sue the appellant to recover back 
the very money which he was tendering. 

The meaning of the direction that the money may be paid into Court clearly 
is, that the mortgagor may have adequate and lasting evidence of that which is 
put in place of a tender, and the mortgagee the security and advantage of a deposit 
in acknowledgment of the title. 

The mortgagee would have little inducement to take the money, waiving his 
lien by its acceptance, if litigation on the very same subject were to recommence upon 
his_ acceptance of the money ; and though mere words in the form of a protest, 
which may accompany a tender, will not defeat it where they can reasonably be 
regarded as idle words, their Lordships think that the proceedings of Ramrutton 
Roy with respect to the mortgagee’s title to foreclose forbid such an interpretation 
of his language and his act. But independently of this objection to the payment, 
anotl\er _and a graver reason exists for holding it to be not such a payment as the 
Regulations contemplate. 

The title of Ramrutton to redeem was neither proved nor admitted. A grave 
suspicion rested on his alleged purchase, which the litigation, so far from'dispellino', 
had inci eased. Bad the mortgagee accepted his money, he would have admitted 
a title to redeem in which he was not bound to acquiesce ; and as that title has not 
been proved in this case, the refusal must be viewed now in the same li^ht as if the 
money had been tendered by one who had no title to redeem the mort^^ao-e and 
who did not offer it with due consent, in the name of the heir of the mortgagee 
Their Lordships think that the service of the notice on Ramrutton raised no ra,se 
of estoppel. The mortgagee cannot tell the exact nature of an occupant’s title 
m all cases, nor how far he may be entitled, with the mortgagor’s consent to tender 
in his name. It is best to have a general rule, and service on the occupant is cal- 
culated to prevent errors. Consequently, their Lordships think that the obiections 
to the foreclosure fail 

Had the course, of proceeding in the Courts below admitted of a judo-ment for 
the mortgage money, with interest and costs, on a suit for possession of the°property 
pledged to secure it, their Lordships would have so limited their decision on this 
appeal. As the decision in this proceeding is not final, it will not affect any rio'ht 
to redeem, to which the hehs of _ Bebee Noor Jeehan may be entitled, upon which 
their Lordships forbear from offering any opinion. ^ 

Their Lordships will recommend to Her Majesty to reverse the decision which 
has been given, and to direct judgment to be given for the plaintiff, with his costs 
below, and the costs of this appeal. 
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The 27th July 1859, 

Present : 

Lord Kiugsdowii; Dean of the Arches^ Sir E. Ej^an, Sir J. T. Coleridge, and Sir 

L. Peel/ 

B&j of Taxyore^Esclieat— Iiawof Nations (Independent States)— Hind.oo Law of 
Inheritance (Property of Hindoo Sovereigns.) 

On Appeal from the Supreme Court of Madras. 

The East India Company, 
versus 

Kamachee Boye Sahiba. 

The transactrons of Independent States between each other ai-e governed by other laws than those 
which Municipal Courts administer.^ Such Courts have neither the means of deciding what is right, nor the 
liOWQv of enforcing any decision which they may make. 

The seiiiure by the British Government, acting as a Sovereign Power through its delegate the East 
India Company, of the Eaj of Tanjore 'with the property belonging thereto, was, with its conseciuences, an 
act of State over which a Municipal Court has no jurisdiction. 

Partibility is the general rule of Hindoo Inheritance ^ the succession of one heir, as in the case of a 
Baj, the exception. 

_ This is an appeal from a decree of the Equity side of the Supreme Court of 
Judicature at Madras, by which it was declared that the respondent, the plaintiff 
in the suit below, as the eldest widow of Sevajee, late Rajah of Tanjore, who had 
died intestate, was entitled to inherit and possess, as his heir and legal represen- 
tative, _ his private and particular estate and effects, real and personal, left by him at 
the time of his death, subject to the payment and satisfaction thereout of the 
present debts, if any, of the said Sevajee, and to any legal'claims and demands that 
might exist against such private and particular estate and effects ; and the Court 
declared that the defendants, the East India Company, were Trustees for the plain- 
tiff for and in respect of the private and particular estate and effects, real and per- 
sonal, left by the said Sevajee at the time of his death, and possessed by them, 
their officers, servants and agents, as in the Bill mentioned. 

The decree proceeded to direct various accounts and enquiries founded upon 
these declarations. ^ 

In the very able argument addressed to us at the Bar, many objections were 
made by the appellant’s Counsel to this decree : but the main point taken, and that 
on which their Lordships think that the case must be decidecC was this — i^at the 
East India Company, as Trustees for the Crown, and under certain restrictions, are 
empowered to act as a Sovereign^ State in transactions with other Sovereign States 
in India ; that the Rajah of Tanjore was an independent Sovereign in India ; that 
on his death in the year J 855, the East India Company, in the exercise of their 
Sovereign Power, thought fit, from motives of State, to seize the Raj of Tanjore 
and the whole of the property, the subject of this suit, and did seize it accordingly • 
and that over an act so done, whether rightfully or wrongfully, no Municipal 
Court has any jurisdiction. ^ 

Ihe general principle of law was not, as, indeed, it could not, with any color 
of reason be disputed. Ihe transactions of Independent States between each 
othei aie governed by other laws than those which Municipal Courts administer • 
such (Courts have neither the means of deciding what is right nor the power of 
enforcing any decision which they may make. 

. , contended, on the part ol the respondent, that this case did not fall 

within the principle, for the following reasons ; — 

Because, as it was said, the East India Company did not stand in the 
position of an Independent Sovereign ; that such powers of sovereignty, as were 
'^xercisecl on behalf of the Company, were vested, not in the Company, but in 

Council, who are protected by Legislative enactments for 
what they may do in that character. 
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2%cL That {die seizure in this case did not take place by the exercise of a 
Sovereio*!! Power against another Independent Power, but was a mere succession, 
by an asserted legal title, to property alleged to have lapsed to the Company and 

3rd That there is a distinction between the p ablic and private property of - 
the Rajaii, and that the Company never intended to exercise their Sovereign Powers 
as to the latter, whatever they might do with respect to the former ; that the 
Company, therefore, are in possession of property by the unauthorized act of their 
officers, for which no protection can be claimed on the grounds which would protect 
the public property from the jurisdiction of the Court. 

On the first point their Lordships are ' unable to discover any room for doubt; 
The careful and able review of the several Ciiarters and Acts of Parliament bearing 
upon the subject which they had the advantage of hearing at the Bar, has satisfied 
them that the Law, as it stood in the year 1839, is accurately stated in the follow-, 
ing passage in the judgment of Chief Justice Tindal in case of Gibson Vb\ the East 
Inclia Company, 5 Bing. N. C. 273, in which, after referring to various Legislative 
enactments, he observes that from these — ■ 

It is manifest that the East India Company have been invested with powers 
and privileges of a two-fold nature, perfectly distinct from each other ; namely, 
powers to carry on trade as merchants, and (subject only to the prerogative of the 
Crown, to be exercised by the Board of Commissioners for the Affairs of India), 
power to acquire and retain and govern territory, to raise and maintain armed forces 
by sea and land, and to make peace or war with the Native Powers of India.’' 

That acts done in the execution of these Sovereign Powers were not subject to 
the control of the Municipal Courts, either of India or Great Britain, was sufficiently 
established by the cases of the Nabob of Arcot vs, the East India Company 
the. Court of Chancery in the year 1793 ; and the Advocate-General vs. Syed Ali, 
before the Privy Council in 1826. 

The subsequent Statute of 3 and 4 Wm. IV., c. 85, in no degree diminished 
the authority of the East India Company to exercise, on behalf of the Crown of 
Great Britain, and subject to the control thereby provided, these delegated powers 
of Sovereignty. 

The next question is, what is the real character of the act done in this case? 
Was it a seizure, by arbitrary power, on behalf of the Crown of Great Britain, of the 
dominions and property of a neighbouring State, an act not affecting to justify 
itself 0 % grounds of Municipal Law ? or was it, in whole or in part, a possession taken 
by the Crown under color of legal title of the property of the late Rajah of Tanjore, 
in trust for those who by law might be entitled to it on the death of the last 
possessor ? 

If it were the latter, the defence set up, of course, has no foundation. * 

It is extremely difficult to discover in these papers any ground of legal right, 
on the part of the East India Company, or of the Crown of Great Britain, to the 
possession of this' Raj, or of any part of the property of the Rajah on his death ; and, 
indeed, the seizure was denounced by the Attorney-General (who, from circum- 
stances explained to us at the hearing, appeared as Counsel for the respondents, and 
notin his' official character for the appellants"), as a most violent and unjustifiable 
measure. The Rajah wavS an independent Sovereign of territories undoubtedly 
minute, and bound by Treaties to a powerful neighbour, which left him, practically, 
little power of free action ; but he did not hold his teifritory, such as it was, as a 
fief of the British Crown, or of the East India Company ; nor does there appear ta 
have been any pretence for claiming it, on the death of the Rajah without a son, 
by any legal title either as an escheat or as bond vacantia. It should seem, there- 
fore, that the possession could hardly have been taken upon any such grounds. 

. Accordingly, the appellants in their answers, page 4, paragraph 3, allege that, 
death of the late Rajah, “it was determined, a>s an act of State, by the defen- 
' the British Government;' that the Raj and dignity of Rajah of Tanjore 
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was extinct, and that the State of Tanjore had thereupon lapsed to the defendants 
in trust for Her Majesty ; and it was thereupon also determined hy the defendants 
as an act of State and Government, that the whole dominions and Sovereignty of 
the State of Tanjore, together with the property belonging thereto, should be 
assumed by the defendants in truSt for Her Majesty the Queen, and should become 
part of the British territories and dominions in India, in trust for Her Majesty. 

They, then, allege that the whole of the property which they have seized by 
virtue of their Sovereign rights on behalf of Her Majesty, and insist that the_ Court 
has no jurisdiction to enquire into the circurnstances of the seizure, or its justice 
with respect to the whole or any part of the seizure. 

The facts, as they appear in the evidence, are these : — In November 1 855, 
the Hajah died. The Government of Madras, within which Presidency Tanjore is 
situated, communicated the fact of his death to the Governor-General of India, and 
this fact, with the views of the Government of Madras, and of the Governor-Gene- 
ral in Council, as to the steps which ought to be taken upon his death in regard to 
his dominion and property, was communicated to the Court of Directors in England. 

The letters in which these views were communicated are not found amongst 
the papers before us ; but it appears from the letter of the Court of Directors, dated 
the 16th April 1856, page 60, that these Governments were of opinion that the dig- 
nity of the Rajah of Tanjore was extinct ; and that they had taken possesion, or 
were about to take possession of the dominions and property of the Rajah, and 
intended to deal with them in such manner as appeared to them to be just. 

The answer of the Court of Directors is to the following effect ■ 

* After adverting to a suggestion which had been made, to recognize one of the 
daughters of the deceased Rajah as his successor, they say — 

“3. By no law or usage, however, has the daughter of the Hindoo Rajah any 
right of succession to the Raj : and it is entirely out of the question that we should 
create such a right for the sole purpose of perpetuating a titular principality at a 
great cost to the public revenue. 

“ 4. We agree in the unanimous opinion of your Government, and the Govern- 
ment of Madras* that the dignity of the Rajah of Tanjore is extinct. _ 

“ 5. It only remains to express our cordial approbation of the intentions you 
express of treating the widow, daughters, and dependants of the late Rajah with 
kindness and liberality. We shall, doubtless, receive, at an early period, from you, 
or from the Madras Government, a report of the arrangements made for carrying 
these intentions into effect. 

“ 6. The Resident was very properly directed to continue all existing allow- 
ances until he could report fully on them to Government ; but to inform the reci- 
pients that Government were not to be considered as pledged to their continuance.” 

It seems obvious from this letter that the Company intended to take possession 
of the dominions and property of the Rajah, as absolute lords and owners of it, and 
to treat any 9 laims upon it of his widows, and relations, and dependants, not as 
rights to be dealt with upon legal principles, but as appeals to the consideration 
and liberality of the Company, 

■ The further proceedings were of the same character. OnthelOthof July 
1856, the Government of Madras wrote to the Governor-General in Oounqil, and 
after giving an account of different portions of the property of the late Rajah, and 
pointing out various difBculties and questions which might arise out of it, they 
suggested that some persons should be specially sent as a Commissioner to Tan- 
jore, who should be “ directed to investigate and report upon the various important 
questions above enumerated, and any others that may hereafter occur, to this 
Government, as ■demanding enquiry in connection with the general subject.” 

By a letter of the 8th September 1856, the Governor-General in Council 
approves of“the suggestion of appointing a Commissioner, and of the, selection of 
Mn Forbes for the purpose. He points 'put pertain matters : amongst others, the 
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abalitbn of the Rajah's Courts, which he leaves to the disposal of the Government of 
Madras. But tlie mode in which it may be proposed to deal with the Rajah’s debts, 
and with the State jewels, library, and armoury, should be reported to the Govern- 
ment of India, before any measures are taken, as- also the apportionment of pensions 
and gratuities to the family and dependants of the Rajah. Upon the last point it 
will be necessary to lay down rules by which the Government of Madras should be 

guided.” ^ . -r - f . 

Mr. Forbes was accordingly appointed to discharge this duty, and written in- 
structions for that purpose were given to him by the Government of Madras on the 
25th September 1856. He was directed not to make any general announcement 
of the orders of the Government of India, but to possess, the Durbar generally with 
the purport of those instructions, informing them that it bad been decided by the 
Horae authorities that the Raj of Tanjore had become extinct, but that all liberality 
would be shown to the members of the family, and dependants. He was also> 
should such caution appear called for, to warn them of the consequences that 
would certainly ensue from any factious opposition to the policy that had been 
decided on in the case of the Tanjore Raj.” Appendix 80. 

In what manner Mr. Forbes executed the powers conferred upon him,, appears 
in his evidence by the documents proved in the cause. 

On the 29th September, he caused an order to be made on the Sirkele, an 
officer of the late Rajah, directing him to make out a list of the property belonging 
to the Raj. No attention having been paid to this order, Mr. Forbes soon afterwards 
went himself to Tanjore and took up his abode at the Residency, and on the 17th 
October, 1856, sent a letter to the Sirkele, set out at page 85 of the Appendix^ in 
which he informs him of the intention to take possession of the public property 
of the State for the British Government, and to place it in safe keeping. He informs 
the Sirkele that he intends to take charge of the public property within the Fort, 
early the next morning, and to place it in charge of a detachment of the British 
troops, and he requests that the Sirkele will meet him at the East Gate of the Fort 
at half past 5 o’clock, in company with the Murdeshuns of the Tashaekdera, the 
arsenal, and the various other departments. 

On the following morning accordingly, taking advantage, as he says, of the 
presence of the 25th Regiment of Infantry, he goes to the palace. He takes posses- 
sion of the property which is found in it. He has it placed in rooms, sealed with 
his seal, and stations sentries at the different doors. 

It is clear from Mr. Forbes’ report to the Madras Government, of what took 
place on the occasion that, though no resistance was offered by the family of the 
Rajah, or the inhabitants of the Fort, to the seizure of the Raj, and of the place 
and property of the Rajah it was regarded on the both sides as a mere act of power, 
not resisted, because resistance would have been vain. “ Much sorrow,” he says, 

“ was expressed, and much grief was shown ; but all submitted at once to the 
authority of the Government, and placed themselves in its hands.” 

It is by these acts of Mr. Forbes that the East India Company is in possession 
of whatever property it holds now claimed by the respondent. The acts of 
Mr. Forbes were approved by the Governor of Madras by a minute, dated the 21st 
of October 1856, and they are adopted and ratified by the appellants in their 
answer in this suit. 

What property of the Rajah was within the authority given to Mr. Forbes, 
and what may be the consequence of any seizure in excess of that authority, we will 
consider under the next head ; but that the seizure was an exercise of Sovereign 
Power effected at the arbitrary discretion of the Company, by the aid of Military 
force, can hardly admit of doubt. 

But, then, it is contended that there is distinction between the public and private 
property of a Hindoo Sovereign, and that,^ although during his life, if he be an 
monarch, he may dispose of all aUke, yet on his death some portions of 
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Ills property, termed his private property, will go to one set of hhirs, and the Raj 
with that portion of the property which is called public, will go to the succeeding 
Rajah. 

It is very probable that this may be so ; the general rule of Hindoo Inherit- 
ance is partibility, the succession of one heir, as in the case of a Raj, is the exception. 
But, assuming this, if the Contpany, in the exercise of their Sovereign Power, have 
' thought fit to seize the whole property of the late Rajah, private as well as public, 
does that circumstance give any jurisdiction over their acts to the Court at Madras ? 
If . the Court cannot enquire into the act at all, because it is an act of State, how can 
it enquire into any part of it, or afford relief on the ground that the Sovereign 
Power has been exercised to an extent which Municipal Law will not sanction ? 

It is said, however, that it was not the. intention of the East India Company 
that the private property of the Rajah should be the subject of seizure, and it is 
observed in the judgment of the Court below that the letter of Mr. Forbes to the' Sij- 
kele of the 17th of October 1856, shows that he knew there was private property 
amongst that about to l)e seized ; and that, he expressly states that all property to 
which a claim can be established shall be restored to its owner. 

But it appears to their Lordships that in this passage the Chief Justice has not 
quite accurately collected the meaning of Mr. Forbes' letter ; the distinction there 
made between private and public property seems to apply, not to property of the 
Rajah, but to property which might be seized by the Officers as in the possession of, 
or apparently belonging to, the Rajah, while, in fact, it belonged to, or was subject 
to the claims of other persons. All claims which might be advanced to any part of 
the property seized by institutions or individuals, were to be carefully investigated, 
and. all to which a claim might be substantiated would be restored to the owner. 

But, whatever may be the meaning of this letter, it affords no argument in 
favor of the judgment of the Court, but rather, an argument against it. It 
shows that the Government intended to seize all the property, which actually was 
seized,' whether public or private, subject to an assurance that all which, upon 
investigationj should be fouijd to have been improperly seized, would be restored. 
But, even with respect to property not belonging to' the Rajah, it is difficult to 
suppose that the Government intended to give a legal right of redress to those who 
might think themselves wronged, and to submit , the conduct of their Officers, in 
the execution of a political measure, to the judgment of a legal tribunal. They 
intended only to declare the course which a sense of justice and humanity would 
induce them to adopt. 

With respect to the property of the Rajah, whether public or private, it is 
clear that the Government intended to seize the whole, for the purposes which they 
had in view required the application of the whole. They declared their intention 
to make provision for the payment of his debts, for the proper maintenance of his 
widows, his daughters, his relations, and dependants ; but they intended to do this 
according to their own notions'of what was just and reasonable, and accoMing to 
any rules of law to he enforced against them by their own Courts. In the letter 
abeady referred to, of the 8th September 1856, from the Secretary of the. Govern- 
ment in India, to the Government of Madras, it is distinctly stated : The relations 
whom the Rajah of Tanjore has left are in this position : they are without any rights 
of inheritance," and it then proceeds to enumerate those relations who are thus 
without any rights of inheritance, and mentions as the first amongst them the 
Queen Dowager, the respondent in this appeal ; and it proceeds to speak of all 
these^ relations as claimants upon the consideration of the Government, and to 
describe in what manner those claims are to be met. How it is possible, in the face 
of this declaration, to hold that it was the intention of the Government to recognize 
the right of inheritance of the respondent, and to exclude from seizure and subject 
to process of law, any portion of the property of the deceased Sovereign ? If there 
had been any doubt upon the original intention of the Government, it has clearly 
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ratified and adopted the acts of its agent, which, according to the principle of the 
decision in Buron vs. Denman, is equivalent to a previous authority. 

The result, in their Lordships opinion, is that the property now claimed by the 
-respondent has been seized by the British Government, acting as a Sovereign Power, 
through its delegate the East India Company ; and that the act so done, with its 
consequences, is aii act of State over which the Supreme Court of Madras has no 
jurisdiction. 

Of the propriety or justice of that act, neither the Court below, nor the Judi- 
cial Committee, have the means of forming, or the right of expressing, if they had 
formed, any opinion. It may have been just or unjust, politic or impolitic, bene- 
ficial or injurious, taken as a whole, to those whose interests are affected. These 
are considerations into which their Lordships cannot enter. It is sufficient to say 
.that, even if a wrong has been done, it is a wrong for which no Municipal Court of 
'Justice can afford a remedy. 

' ^ They must advise Her Majesty to reverse the decree complained of, and to 
dismiss the plaintiff's Bill ; but they will^ recommend that no costs should be given 
of ttfe proceedings either in the Court below or in this appeal. 


The Srd December 1859. 

Present : 

pjord Chelmsford, Lord Justice Knight Bruce, Sir E. Ryan, Lord J ustice Turner, 

^ and Sir J.- W. Colvile. 

-Ancestral property (Meaning of)— Decree of Appellate Courts (obtained after 

compromise). 

On Appeal from the Sudder Dewanny Adaivlut of Calcutta, 
Rajmohun Gossian and Jugmohun Gossain, 
versus 

Gourmohun Gossain. 

‘ ‘Mcefetral property is not confined to such, property as the father derives from his father or any ances- 
, *tor, but means at least immoveahle property derived from the father, however actiuirod Ky Mm. 

, A decree of an Appellate Court, obtained after a compromise not to prosecute the appeal, was held 
to he an ad;Judication obtained, not only with great impropriety, but in eftect by fraud. 

The 'to this litigation are three brothers, the surviving' sons of a 

■JBLindoo of Serampore, who appears to have been a person of considerable wealth, 
called Raghub Ram Gossain. The appellants here are the two younger of those 
-three sons, the respondent being the eldest. The object of the suit lu which the 
appeal arises was to obtain possession of one-half of a landed property, : ca||ed Lot 
Harit, which, at the time when Serampore was a Danish. Settlement, was out of 
that jurisdiction, and was, as it still is, within the jurisdiction of the Calcutta 
, Courts.; the deceased having had considerable property, and probably the bulk of 
his .property, within the jurisdiction of the then Danish Court of ' Serampore. 

’ . , .The .respondent, the eldest son, admits the title of the. appellants to the one- 

jhalf of the estate 'which they claim, subject only to the important qualification that 
he claims to have a pecuniary charge on the property to a considerable amount, in 
respect of having, as he says, paid the price of it, the fact being that the estate was 
purchased by the father in the name of the eldest son ; and the question raised is, 

■ .whether the money, which was in fagt paid to the seller, was or was not advanced 
tfie eMest son (in whose name the. purchase was made) for his father? 

^ alleges that the money was paid hy him, and that he is still a creditor of 
\ihA^^ther for it ; anj the 'alleged' charge in respect of it is, as has been said, the 
. x^^;;i>%ection which he makes to the “claim of the appellants. The appelitots 
. the j money ws^'paid by the impendent, and further insist that, whether 
paid hy him, all que^ions relating to that alleged payment were 
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formerly tbe subject of dispute, and settled by adjudication^ ; and’ therefore, that, if 
anything was ever due to him? on the security for that party, nothing had 
remained due. 

This, the only substantial point in dispute, was decided, in the fir^t instance, 
in favor of the appellants, by the proper Court of original jurisdiction, the Zillah 
Court of Hooghly ; but, on appeal to the Court of Sadder Dewanny Adawlut, that 
decision was reversed, and judgment given in favor of the respondent, which has 
brought th8 appellants hither. * 

The circumstances in which the claim arose were these : — The eldest son, the 
respondent here, appears, on the death of his father, which took place some time 
before the year 1840, to have taken possession of all his property ; at least, he was 
believed to have done so, and treated as having done so. In consequence, litiga* 
tion of various kinds arose in the family, on the part of the present, appellants, on 
their own behalf, and also on behalf of the widow of a brother and probably of 
their sisters also, on one side, and the present respondent, the eldest son, on 
the other. Two of these suits were in the Danish jurisdiction at Serampore ; the 
third, relating to the immoveable property out of that jurisdictions the pro- 
perty now in dispute, Lot Harit, was within the Calcutta jurisdiction. The results 
of these three litigations were three decrees> one in the Danish Court at 
pore, of the 6th of November 1840, another in the same jurisdiction of the 14fh of 
May 1841, and the other in the Zillah Court of Calcutta of the 31sb of August 
1841. They were all in favor of the present apj)ellants, including not only, the 
adjudication that a large sum of money was due from the eldest son,* but also 
deciding for their title to shares of Lot Harit, the estate within the Caleutfa 
jurisdiction. . 

One of these decrees, Diz,, that of the 14th of May 1841, relating, it seems,, 
to family jewels and other such specific goods, was not capable of appeal, or was 
not appealed from, and is out of the question ; but tbe eldest son,, the respondent 
here, did appeal from the decree of the 6th of November 1840,, to the proper Court 
in Denmark, and did appeal from the decree of the Zillah Court of the 31st of 
August 1841, to the proper Sudder Court at Calcutta.. 

' A family quarrel on so extensive a scale excited, general attention, and an. 
endeavour was made in a friendly and kind manner by the Governor of Serampore- 
under the Danish rule, a gentleman of considerable station there, to effect a 
settlement of the disputes, and at last it was done. 

The settlement was effected an agreement, or ruffanamah, made on the 4th. 
of August 1842, which is printed at page 16 of the Appendix. It. is (translated) 
in these words : — . 

'' Semm%>OTe, AnrjiiBt 4, 1842. 

“ The long-pending dispute between. Baboo Gourmohiin Gossain and hiS' 
brothers having occasioned great scandal and inconvenience, the Hon’ble Mr. 
Hansen, the Governor of Serampore, being exceedingly anxious to terminate these 
differences, called both parties before him on the above-mentioned date, and having 
required them mutually to explain the^ir wishes, prevailed upon them to agree to 
settlement in the following terms ; — 

^'1. That all ancestral property should he equally divided into four shares. 

"'2. That the sum of 15,000 rupees be paid to the eldbr brother Eajmohun^ 

'^3. That tbe sum of 1 5,000 rupees be paid to the third brother Jiigmohun, 
from which is to be deducted the sum of 5,640' rupees, already paid him for the 
purchase of a house. 

'' 4. That in reference to the share of the fourth brother, deceased, which 
'amounts to 15,000 rupees, Gourmohim agrees to pay his widow monthly interest at 
the rWe of 5 per cent, per annum, and also to give a bond in the Serampore 
Court for the payment of the principal of 15,00o Company’s rupees,, if she should. 
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adopt a SOB, -when that son comes of age. Should she die without adopting a son, 
the sum of 15,00^ rupees will be divided according to law into three parts among 
tte three brothers, or their surviving familes ; and as security for this bond, will 
pledge property in Serampore to the satisfaction of the Court. 

5. That the sum of 10,000 Company’s rupees be paid to the widow of the 
.late Eaghub Earn Gossain, to be disposed of according to her own wishes, in full of 
all claim*; and in case of her dying without making any disposition of it, Gour-^ 
mohun relinquishes all claim to it. ^ » 

“.6. That the sum of 12,500 Company’s rupees be paid by Gourmohun. 
Gossain, on account of the house built by him after the death of his father ; and 
that the house, together with the piece of ground in front of the house, do, after 
the payment of this sum, remain his sole and entire property ; his brothers and 
their family agreeing to quit it, including Hurree Chootar’s ground, consisting of 
■fourteen cottahs. 

^ The sum which Gourmohun Gossain thus engages to pay, to settle all 
differences with his family stands thus : — 


''To Earn Gossain 

Rs. 15,000 

"To Jugtnobun Gossain 

15,000 

^ ^"Less for the house according to the deed of sale ... 

5-, 640 


9,360 

"To the widow of the late Eaghub Ram Gossain ... 

... 10,000 

“ To the sisters.. , 

... 10,000 

" For the house in full 

... 12,500 


56,860 

Of this sum Gourmohun Gossain engages to pay in cash the sum of (85,000) 
thirty-five thousand rupees, within thirty days from signing of the document, and 
the rernamder of this sum, namely, 21,860 rupees, at the end of eighteen months 
from this date, with interest at the rate of 5 per cent, per annum, giving security 
for the same. 

'' witness whereof the parties have hereunto set their -hands this fourth day 
of August, one thousand eight hundred and forty-two. 

(Signed) “ Gouhmohun Gossain. 

“ Rajmohun Gossain. 
JuGMOHUN Gossain. 

Signed in our presence, 

.'‘P, Hansen. 

“ John Marshman. 

Hurchunder Laheree. 

• Krishno Comar Laheree.” 

Before proceeding to mention the next document, it should be observed as to 
the remarks which have' been made upon the word ‘^ancestral,” contained in the 
first clause after the introductory part of the ruffanamah, that their Lordships are 
of opinion that ancestral,’ as here used, is not confined to such property, if any, 
as the father had derived from his father, or from any ancestor ; but the “ ancestral” 
is here employed (and so the respondent himself, upon more than one occasion, has 
shown that he understood it), in the sense of ‘^paternar'’ that is, as meaning property 
of the father, in whatsoever manner, or by whatsoever title, the father had acquired 
'it; and, therefore, that ancestral property” means property derived from the. 
flither ; at least, immoveable property. 

;; v.^ months after this agreement, viz., in February of tlie year 184f3, mort- 

, we may call them, were executed by tlie respondent, to his brothers 

.^MK^tively ; one (in the same form, mutatis mutandis, as the other) was t^s 
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“ Know all men by these presents that, according to agreement concluded on 
the 4th August 1842, between me and my brother, Jugmohun Go^sain and others, 
I have bfeen bound to pay to the said J ugmohun Gossain, as his share of ready- 
money belonging to our late father’s estate, the sum of Company’s rupees (15,000) 
fifteen thousand, besides one-third of a sum of Company’s rupees (12,500) twelve 
thousand and five hundred,_tliat according to the said agreement was to be paid by 
me on account of the dwelling-house in this town ; and the said Jugmohun Gossain 
having, on the 2oth January, this year, from the Court of Serarapore, received his 
one-third of the above sum of Company’s rupees 12,500 on account of the 
dwelling-house, and in part of the above 15,000 rupees, the sum of Company’s 
rupees 8,442, partly by value of a house, and partly out of the sum of Company’s 
rupees (33,000) thirty-five thousand, deposited by me in the said Court on the 
2nd September 1842. 

“ I herewith, in conformity with the said agreement, execute to him the pre- 
sent deed of mortgage, whereby I promise to pay to him the remaining part of the 
last-mentioned sum, being Company’s rupees (0,558) six thousand five hundred and 
fifty-eight, on or before the 4th of February 1844, together with interest at 5- per 
cent, from the date of the said agreement, 4th August 1842, and until the day of 
payment ; and to secure him the payment thereof, I pledge and mortgage to him, 
as second mortgage, the whole of my landed property, with building and appurte- 
nances, situated within this Settlement, next after the sum of Company’s rupees 
0,538, for which I have this day executed a deed, a mortgage to Rajmohun Gossain. 

“Further, I do herewith, in conformity with the said agreement, bind myself to 
allot to him, the said Jugmohun Gossain, before the 4th August 1843, this one- 
fourth share of our ancestral lauded property, with appurtenances and buildings, 
that is to say : — 

“ lsi5. All property situated within the Settlement of Serampore, which at 
present stand registered in the' joint name of mine and either of my brothers, Raj- 
mohuh Gossain and Jugmohun Gossain, or the late Nundomohun Gossain, including 
the services of the family deity, 8ree Sree Badhamotdkujee Thakoor, with the 
exception of the dwelling-house mentioned in the agreement, together with the 
ground belonging thereto, as per pottah JNo. 1372 ; and also the ground formerly 
belonging .to Hurry Chootar obtained by the decree" of the Serampore Court of 28th 
August 1841. 

“2nd. The ancestral Talook, called Hooda Gopaulsingpore, in Umursee, in 
the Zillah of Midnapore. 

“ 3rd The patrimonial Talook, called Lot Haiit, in the Zillah of Hooghly, 
together with the profits from the 4th August 1842. 

“ ith. Our patrimonial share of the house called Bassabautee, in Burrabazar, 
Calcutta. 

(Signed) “ GOURMOHUN GossAIN ” 

•“ Serampore, February Qth, 1843.” , , ; 

It needs not be said that the property named in clause 3, Lot Harit, is that of 
which two-fourths are now in dispute ; and by the effect of the agreement, and 
these t.wo mortgage-bonds, two-fourths of that property, among others, were allot- 
ted to the two younger sons. • , , , 

It seems that some time after this, the respondent was desirous of obtaining, 
and, almost, of course, perhaps, for that reason, the appellants were desirous of not 
giving, a release, and accordingly the respondent instituted a suit for the purppse of 
compelling them to give it ; and he obtained a decree against them in the Court of 
First Instance. The proceedings in that suit are stated in pages 20, 21, 22, 23, and 
24 of the Appendix ; the adjudicating part of the order being in these words 

“ It is therefore, directed that when the plaintiff Gourmohun Gossain, complies 
with the condition of the ruffanamak of the 4th August of the year 1842, filed in 
the present suit, and besides pays to Puddomonee Dabee, 438 rupees 14 annas, the 
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costs of suit No, 109 of the year 1838, and pays to Oornopoorno Dabee, Rajmohun 
Gossain, Jugmohun Gossain, Kuddumbenee Dabee, Uimla Dabee, Madhobee 
Dabee, Proshunno Dabee, Company’s rupees 2,003, annas 2, the costs of Civil suit 
No. 969 of the year 1838 ; then he 'vvill be exonerated from the claims of the said 
individuals on account of the paternal property which they have inherited as the 
heirs of their father Raghub Ram Gossain, deceased. Both the parties will pay 
their respective costs of the present suit.” 

The present appellants appealed from that decision, and the decision was 
affirmed in the year 1849 ; the affirmance appears in page 28 of the Appendix. 
It is in these words ; — 

No attempt has been made to show that the settlement was partial or unfair. 
The mere fact of compromise for a less amount than was legally due, cannot of itself 
impugn the settlement : for it is in evidence that great difficult was experienced 
in executing the decree, and an appeal from it to Denmark, attended with ruinous 
expense, had been preferred. 

Ordered . — That the decision of the Coiirt of Serampore be affirmed, and the 
appeal dismissed ; and, in consideration of the special circumstances of this case, 
'each party pay his own costs of the suit.” 

Now, it is with documents such as these, altogether unimpeached before ns, 
that the respondent contends that the true meaning of what took place in the years 
1842 and 1843 was this : that, though he was to divide Lot Harit, yet he was to 
divide it without prejudice to his claim as an alleged mortgagee, or holder of a lien, 
as we should call it, and that all that he was to give up was what we should call 
the equity of redemption, subject to that. Their Lordships, however, are of opinion 
that the documents themselves, whether the rest of the evidence be, or be not, coia- 
sidered, afford a plain and complete contradiction to that allegation. 

Their Lordships are of opinion that such a construction of the documents, as 
would leave the respondent in possession of a pecuniary charge upon Lot Harit, is 
unreasonable and inadmissible. 


If, therefore, there were no other difficulty in the case, the title of the appel- 
lants would be plain and clear, viz., to have one-half of Lot Harit, and an account 
of the wasilat in consequence, .as originally decreed : but this difficulty has arisen, not- 
withstanding the arrangements of August 1842 and February 1843, the respondent 
thought fit, but as their Lordships think against all propriety, to prosecute an 
appeal against the Zillah decree of the 31st of August 1841, which had given to the 
appellants vshares of Lot Harit. Accordingly that appeal having been brought up, 
and substantially unopposed, the respondent obtained from the Sadder Cbiirt, on 
the 30th of March 1843, a decree, which is to be found in the Appendix p. 32. The 
ordering part is in these words : — 

'^Therefore it is finally ordered that the appellants’ appeal be decreed, and the 
decision of the Judge of the date above stated be amended; and the plaintiffs, 
)Pes| 3 ondents, on the condition that, if they deposit in the Treasury of the Court from* 
th^^ate, within the period of six months, the purchase money of a 12 annas’ share 
.pi^look Harit, then they are to be put in possession of a 1 2 annas share withqut. 


and the whole of the costs of this Court, according to the account of Khur- 
C0'^W'vees (Accountant of Cogis), with interest thereon, from this date up to the- 
qf realization, be entered against respondents. And if the appellant has 
J&p|ited the cost of the Zillah Court, then he is to present a petition for its 
the order for its payment, with interest up to the date of realization, 

M'lhp general order of this Court, dated the 3rd June 1837, A. D., will be p^^.- 
; ’ Of course, the money was not paid, and the contention of the present 
'[0]^ fhat this decree of 1843 established the title which he alleges, and 

within the period prescribed by the decra©, he is ^^^kd 
the property as his own in a manner analogous to a title by foreql^ure ^ 
that he is willing to submit to what we should Call redemption,!^ 



PRIVY COUNCIL JUDGMENTS. 


m 


Their Loi'dships, however, are of opinion that the claim is entirely untenable. 

Assuming (though their Lordships do not decide) that this decree of 1843 
amounted to an adjudication against the present appellants’ title, we think that it 
was an adjudication obtained, not only with great impropriety, but, in effect, by 
fraud ; for it was plainly the duty, in every sense the duty of the present respondent, 
after the compromise (a compromise insisted upon by him) not to prosecute that 
appeal. Doing so, he did it at his own peril, for success could by no possibility 
benefit him, if his title, by reason of that success, should be properly impeached 

It is said that, on the assumption that the decree of 1843 is an adjudication 
against the present appellant’s title, the fraudulent nature of the decree has not 
been put in issue, and it has not been in a proper manner sought to be set aside. 

Their Lordships are not of that opinion. They are of opinion that the 
fraudulent nature of the respondent’s conduct in obtaining the adjudication is suffi- 
ciently put in issue by the original plaint in the case, and by the replication, in 
both of which it is impeached, and, as their Lordships view the matter, in a proper 
manner impeached, for fraud, and the decree of the Zillah Court treating it as a 
nullity against the title of the present appellants was, as their Lordships’ consider, 
properly made with costs, and ought to be restored. 

If the appellants have paid any costs under the decision of the Sudder Court, 
those costs should be re-paid ; and the present appellants should have their costs of 
the proceedings in the Sudder Court, and of the appeal here, from the respondent. 

The humble recommendation of their Lordships to her Majesty will be accord- 
ingly. 


The 8th December 1859. 

Present: 

Lord Chelmsford, Lord Justice Knight Bruce, Sir E. Eyan, Lord Justice Turner, 

and Sir L. Peel. 

Hindoo Law— Freehold Interest. 

On Appeal from the Supreme Court of Calcutta. 

Anundmohey Dossee and others, 

versus 

J ohn Doe, on the demise of the East India Company. 

No words of inheritance are requisite to^contmue to his heirs a Hindoo’s interest in a freehold estate. 

This is an appeal upon a verdict and judgment of the Supreme Court at 
Calcutta in an action of ejectment by the respondent against the appellants, and 
also for an order of the Court discharging a Eule subsequently obtained to set 
aside the verdict, and for a new trial. 

The ejectment was brought to recover two pieces of land lying between the 
Strand Eoad and the Eiver Hooghly, in the town of Calcutta. This land had been 
gained from the Eiver Hooghly* by accretion, and at the time of the transactions 
out of which the ejectment arose, were in the possession of Baboo Mutty Loll Seal, 
since deceased, as the ostensible owner. His claim was, however, disputed by thb 
East India Company, and Mutty Loll Seal, in the year 1841, appears to have been 
willing to have admitted their right to the land : for in two letters of the dates 

respectively of the 25th August and the 4th November 1841, he proposed to take 
it on a lease, ''or, if Government were not agreeable to that, he wished them t&' 
him a written assurance that he was to keep possession so long as they 
require the said plots for some other purposes themselves.” Whether 
took place upon these letters nowhere appears, but Mutty Loll Seal contih^^-* 
i 3 ,ndisturb^d possession of the two pieces of land from that time down to the yehr 
The Government had for many years before 1851, had it in cotitempktian 
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to construct a new road in lieu of the old Strand Road : and in that year the 
project seems to have been seriously taken up, and application was made to Mutty 
Loll Seal to give up the land in in question for this purpose. These two pieces of 
land were immediately in front of other land the undoubted property of Mutty 
Loll Seal, from which they were only separated by the public highway called the 
Strand Road, so that, by the possession of them, he and his tenants had imme- 
diate and uninterrupted access to the river ; Mutty Loll Seal had also built a ghaut 
with steps leading down to the river, upon other alluvial land abutting on one of 
the two pieces of land in question. 

There can be no doubt that, when application was first made to Mutty Loll Seal 
to surrender the land, he believed that the project of the Government was to make 
a new Strand Road, and also, that this was the improvement originally contemplat- 
ed them. His expectation appears clearly from the first letter upon the subject, 
written by him to Mr. Smoult, the Solicitor of the East India Company, on the 
3ist March 1851, in vrhich one of the condition for which he stipulates is that he 
shall not be required to surrender the land until the Government are prepared, and 
do actually begin to cai’ry out the proposed improvement on the Strand Road.” It is 
true that in this subsequent letter, written to Mr. Archibald Grant, the new 
Solicitor to the East India Company, on the 10th May 1851, he does not insist upon 
this condition, but’ he states explicitly — 

I make the surrender in the full belief that it is the intention of the Government to re-con-^ 
struct the Strand Koad, and that, to obtain this most desirable purpose, it is necessaij that 
they should be put in immediate possession of the land which I now hold ; at the same time I 
have to request that, if any delay should take place, the land which I now surrender may not, in 
the meantime, be let to other parties, or applied to any other purposes than that of a road, as it 
might in such case become serious injury to my property immediately abutting on it to the 
eastward.” 

What was ' the improvement which was contemplated by the Government at 
this time is shown by the answer of Mr. Archibald Grant to Mutty Loll Seal of the 
19th June 1851, after a communication from the Secretary to the Government, in 
which, treating the letter of Mutty Loll Seal as an unconditional surrender of his in- 
terest in the newly formed land on the Strand bank of the river, he adds : — 

‘‘ I am directed by the Deputy-Governor of Bengal to communicate to you, in reply to your 
letter, that His Honor is gratified oy the,, course adopted by you. 

‘‘ I am directed to say, youmaybe assured that pending the execution of the project of a new 
Strand Road, which has been for several years in the contemplation of Government, the land 
now surrendered by you will not be let to any other party.” 

It has been observed in argument that Mutty Loll Seal imposes no condition 
upon the Government that they shall re-construct ” the Strand Road, but merely 
makes the surrender in the full belief” that this is their intention ; that although 
he requests that, if any delay takes place, the land shall not be applied to any other 
purposes than a road, as well as that it shall not be let to other parties, the letter 
accepting the surrender is confined to an assurance that, pending the execution of 
the project, the land will not be let to any other party, and that the surrender of his 
interest is to his own knowledge, treated as fiaving been made unconditionally ; 
from all which it is inferred that Mutty Loll Seal must have known, or at east have 
had strong grounds for believing, that the plan of the Government was not neces- 
sarily confined to the formation of a new Strand Road. 

, Down to this period of the correspondence, however, there does not appear to 
have been any other improvement in contemplation ; nor was there anything to 
lead Mutty Loll Seal to believe that the land in question was wanted for any other 
purpose than for a road. 

. ^ But before the actual surrender took place, some intimation was given which 

* ht have been sufficient to lead him (in some degree at least) to expect some 
imtion: of the original Government scheme of improvement. In his letter to 
containing his offer to surrender the land, he says 
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1 have also to request that the Government shouhl erect aiul biiikl a ghaut at their 
own expense, on the banks of the river, precisely similar to that which Is now erected and 
built at my own expense (only extending the ghaut-steps to the south side), as will appear 
by the enclosed plan. The columns, roof, and oranameutal parts of* the ghaut I am to be 
allowed to build at my own cost and expense, should the Government be pleased to approve 
of the above proposals. I beg to be favored with the honor of an answer" 

And in answer be had been told : — 

“Kespecting your request for the bulding of a ghaut on the banks of the river, the 
.columns, roof, and ornamental parts of which buildings you liberally offer to construct at your 
own expense, the Deputy-Governor desires me to say that the erection of a proper number of 
ghauts at suitable places is a part of the proposed plan of improvement, and the Government 
will gladly avail itself of your pubiic-spirited offer when the time comes.’ 

Mr. Longueville Clarke, who was the adviser of Muttj Loll Seal, on the 26tli 
July 1^51, wrolie for an explanation to the Advocate-General : — 

“ My deae Jackson, 

in Mr. Secretary Grant’s letter to Baboo Mutty Loll Seal, of the 9th of June last, it is 
not distinctly stated that the ghaut, which the Government undertake to construct in place 
of that which he built, and now surrenders, will be erected on the present site. I have ex- 
plained to you why this is of consequence to Mutty Loll, and you tell me that such is the 
intention* of the present arrangement. 

Will you get a few lines from Mr. Grant to this effect, to remedy any misconception, 
should there be another incumbent in his office when the new ghaut may be built. 

“ Truly yours, 

Longueville Clarke." 

To which the Secretary of the Government returned an answer, 4th August 

1851 

SlE, 

With reference to the communication from Mr. Longueville Clarke of the 26th instant 
made to you on the part of Baboo Mutty Loll Seal, wlffch you showed to me a few days ago, and 
w^hioh I have laid before the Honorable the Deputy-Governor of Bengal, I am directed by IJis 
Honor to say that you can assure the Baboo that, if the bank of the river and the Strand Hoad 
I’omain as at present, the ghaut, whereof he has announced his desire of erecting the columns, 
roof, and ornamental part alluded to in my letter to the Company’s Solicitor, No. 1235, dated the 
13th ultimo, will be erected where the ghaut upon the laud, of which the Baboo now gives 
up possession, at present stands ; but if, as is anticipated, a now road be made, running in a 
line nearer to the river than the present line, the ghaut will be erected on the river baiik 
immediately opposite the existing ghaut aforesaid, 

‘‘ I have, &c., 

J. P. Grant, 

“ Secretary to the Government of Bengali 

This letter was not only communicated to Mutty Loll Seal, but it is referred to 
expressly in the agreement of the 11th October 1852, which wixs signed by him 
after his actual surrender of tiro land, and which agreement was prepared -by Mi\ 
Longueville Clarke on his behalf. 

It certainly does appear extraordinary, if it was intended that the land should be 
surrendered only upon condition that a new Strand Road should be made ; that they 
did not at once reject the idea of there being the least uncertainty upon that 
subject, and insist upon a literal compliance with this condition, as the price of the 
surrender of the land. 

It is to be observed that this letter was written nearly three months before 
the actual surrender, which took place on the 27th October 1851. Before this 
event Mutty Loll Seal had conversations with Mr. Elliott ; but although he states 
that in one of them the Baboo said he would give up the land only for a public 
-road,” and Mr. Ellitot insisted upon the alteration of the terms to any public 
improvement,’" yet as he cannot fix the time of this particular conversation, but can 
only say it was '‘before signing the . Agreement B” (the agreement of the 11th 
October 1852), it cannot fairly be taken to have occurred before the delivery of 
poBsessioh. 

2 X 
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However, oi^the 2^th. October 1851 Mr. Elliott says * 

I proceeded to the premises with Matty Loll Seal after the verbal agreement : possession 
was formerly made over t^o me on behalf of Government, as proprietor of the soil, on the twenty- 
seventh October one thousand eight hundred and fifty-one, by Baboo Matty Loll Seal in person, 
in presence of numerous witnesses, and restored to the Baboo as a tenant removeable at the 
pleasure of Government on one month’s notice, as per separate agreement ; a previous day had ■ 
been fixed, and it was postponed to Monday, the twenty-seventh October , one thousand eight 
hundred and fifty-one.” 

Some little difficulty has arisen as to the meaning of the words used by Mr. 
Elliott, as per separate agreement.” Upon turning, however, to the evidence of 
M r. Clarke, who was present at the delivery of possession, after speaking of the 
Bengalee kubooleut signed at the time, he says, there was also an agreement to 
be signed so that Mr. Elliott, by the words “ as per separate agreement, ” must 
be understood to refer to an agreement to be afterwards made, which was to contain 
the terms upon which Mutty Loll Seal was to ,be allowed to remain in possession. 
It can hardly be contended that, before this agreement was entered into, Mutty Loll 
Seal had any interest in the land which could have been available against an eject- 
ment brought by the East India Company upon the legal title acquired by his 
formal delivery to them. 

Then, did the agreement of the 11th October 1852, place him in a better 
situation for resisting the enforcement of their rights in a Court of law? The appel- 
lants contend that the proper construction of this agreement is that they are entitled 
to hold possession until a montlTs notice has been given after the new Strand 
Road should have progressed so far as to-render it necessary, for its further exten- 
sion and continuation, that they should vacate the land ; and that although there 
is no express mention of the road in the agreement, yet that the words public 
improvements” and ''projected imjjroveinents hereinbefore alluded to,” must he inter- 
preted, by the reference to the correspondence with Mr. Secretary Grant, to mean 
nothing else but the new Strand Road. 

But against this construction must be set the reference to the letter to Mr. 
Secretary Grant of the 4th August 1851, showing that the alteration of the Strand 
Road was not definitively decided upon, and the conversation with Mr. Elliott 
before this agreement was signed, in which he insisted upon the general words 
public improvement” being inserted, for the very purpose of preventing its l)eing 
alleged that Mutty Loll Seal had given up his land only for a public road. Now, 
construing the agreement by the aid which these circumstances afford, it would 
rather that whatever interest Mutty Loll Seal had in the possession, was contingent, not 
upon the formation of the new Strand Road, but upon the public improvements, of 
whatever nature the Government might ultimately determine to execute in this 
direction. 

Of course, if this is the correct construction, then, even if Mutty Loll Scabs 
interest under the agreement was a legal one, it was determined by the notice given 
on behalf of the East India Company. But the real question upon the agreement is, 
whether it created any legal interest of any description. For the purpose of this 
consideration, let it be assumed that the " public improvements, ” intended by the 
agreement, were the formation of a new Strand Road, and that, consequently, 
Mutty Loll Seal’s possession was contingent upon the progress of that road. The 
lessors of the plaintiff had become the absolute owners of the land, and, upon the 
proposed assumption, they would have let Mutty Loll Seal into possession, under an 
agreement that they would not disturb him until after a month from a contingent 
uncertain event. ^ What was the nature of this interest ? .Did it create any tenancy 
between the parties ? If so, of what description ? It certainly was not a tenancy for 
years ; nor from year to year ; nor for a year certain ; nor for a month ; nor for any 
other certain time. In the course of the argument for the appellants, it was 
Suggested that the agreement passed a freehold interest, and, certainly, from the 
character of the interest given, it seems best to answer this description. 
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If the agreement could have created such an interest, there Ijeing no measure 
assigned by years or by any portion of time, although the stipulated rent was to be 
payable yearly, it could be nothing less than a freehold, and a freehold which would 
not end with Mutty Loll Seal’s life, because, as he was a Hindoo, no w^ords of inherit- 
ance were requisite to continue his interest to his heirs. The consequence would 
be, that his death not determining it, it would enure to their benefit, and have an 
indefinite duration till determined by a notice on the occurrence of the event con- 
templated. Now, an ijiterest of this nature could not be created by parolj or by a 
mere writing, such as the instrument of the Jlth of October 1852, which, therefore, 
could operate only as an agreement. Mutty Loll Seal having been admitted, or 
holding, under this agreement, and the same sort of possession being continued by 
the appellants, he and they after him could not be treated as trespassers, but were 
in as tenants-at-will ; of course, such a tenancy was determinable by the mere 
bringing of an ejectment. 

This appears to be the correct construction of the agreement, so far as the legal 
rights of the parties flowing out of it are concerned. It passed no legal interest 
out of the East India Company to Muttyloll Seal. The Company did not grant, 
nor did they intend to grant, as Hindoos ; if they bad so intended, they must 
have failed in their intention, for they could only grant according to law. Yet the 
instrument was binding upon them as an agreement, and a Court of Equity would 
have protected the appellants against any attempt to dispossess them contrary 
to its stipulations. Notwithstanding the provision which it contains for a month's 
notice, the East India Company might have maintained an ejectment the day after 
the agreement was entered into, because it passed no legal interest, but they could 
have been instantly restrained from proceeding by a Court of Equity. 

Their Lordships, in determining this case, have confined themselves strictly to 
the legal rights of the parties, and have purposely abstained from expressing any 
opinion upon the equitable considerations which may be involved in it. They 
decide only that the ejectment was maintainable, and that the appellants had no 
defence to it at law ; and this decision is made without prejudice to any equitable 
rights of the appellants, which must be understood to be fully reserved to them. 

Their Lordships will, therefore,- humbly recommend to Her Majesty that the 
judgment of the Supreme Court of Judicature be affirmed, and this appeal 
dismissed with costs. 


The 8th February 1860. 

Present : 

* 

Lord Kingsdown, Dean of the Arches, Sir E. Ryan, and Sir L. Peel. 

Tora Gar as Huk (Alienability of)—Onus probandi. 

On Appeal from the Sadder Dewconny AdawLut of Bombay. 

Sumbhoololl Girdhurloll, 
versus 

The Colle^^or of Surat and Nussurwanjee Pestonjee. 

Suit by tbe purchaser of a certain annual payment by Government, called Tora Gar as Muhy sold ia 
satisfaction ' of a decree. Held that tbe onus was on Government to prove that there w*as something in the 
nature of this payment which made it incapable of alienation, and that the Government had failed to give 
such proof. 

This is an appeal from a decree of the Sadder Dewanny ‘Adawlut of Bombay, 
:hj which it has been decided that a certain annual payment, called a toi^a garas 
is not by law capable of alienation, and that the purchaser of this interest at 
a judicial sale is not entitled either to have the sale enforced, or to have his pur- 
chase-money refunded to him by tbe individual who has received it. 
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The case is on?e, in many respects, of a remarkable character, and it appears to 
their Lordships to be advisable to state the circumstances in some detail. 

Tara garas huh^, whatever may have been their origin, are payments which, 
for many yea^s before the period of the transactions which have given rise to the 
present suit, liad been made by the Bombay Government, through their Collectors 
in the different ZilIahs*of Guzerat. The names of the persons receiving such pay- 
ihents, with the amount to be paid to them, were entered in the books of the 
Collector, and the payments were made according to the entries in such books out 
of the moneys received by tlie Collectors. 

Amongst other such entries in the hooks of the Collector of Surat, was a sum 
of 3-17 rupees IS annas, payable out of the Pergunnah of Orpad, and which in the 
year 1839 was payable, and had for some years been paid to a person named 
Bbarmulsungjee. This annual sum is the subject of the present suit ; Bhar- 
mulsungjee was also in the receipt of another torci garas, payable out of another 
Pergunnah within the same Gollectorate, of 883 rupees. It appears that these two 
Imhs had previously belonged to a person named Koonsurwanjee ; that he had 
died, leaving two widows, named Kasooba and Omedba, who had succeeded to this 
property ; that these ladies had adopted Bbarmulsungjee as their son, and there- 
tipon these huhs had been transferred into his name in the books of the Collector. 

In the year 1 839 a suit was instituted in the Court of the Sudder Ameen of 
Sj.irat by the respondent Nusserwanjee, against Bhavmulsungjee, and against 
Kassooha and Omedba, in order to recover a debt due from, these parties to the re- 
spondent, and which debt was secured by a mortgage of the two sums of tora garas 
standing in the name of Bharmulsungj’ee. 

Pending the proceedings in tins suit, TSTusserwanjee caused a sequestration to 
I)e laid on these tora garas kiths in the ofiSce of the Collector of Surat, the nature 
and object of which could not but be known to the Collector. 

On the 23rd July 1839, Nusserwanjee obtained a decree in his suit for the 
sum of 12,745 rupees, with interest, against the mortgaged property and against the 
defendants personally. Regulation iV of 1 827 of the Bombay Code of Procedure 
directs the mode in which the attachment and sale of any of the immoveable pro- 
perty of the debtor, against whom a decree*has been obtained are to be effected. 
It is thereby provided that, on a petition for such sale, the property shall be dis- 
tinctly specified, with the probable value thereof ; that the Court, on hearing the 
application, shall i§sue such order as may be requisite towards the enforcement of 
tile decree ; that, whenever a sale takes place under a decree, it shall be by public 
auction, after public notice, by a proclamation in a specified form, intimating that 
the property will be sold on a day named, unless the sale shall be objected to by 
another claimant, who, within fifteen days after the date of the proclamation, shall 
establish, to the satisfaction of the creditor, or of the Court, a right or interest in 
tlie property . under attachment, or shall enter into an engagement to prosecute his 
claim within a limited time. 

In order to recover the amount awarded to him by the decree in the manner 
pointed out in this Regulation, Nusserwanjee, on the 21st September 1859, present- 
ed a petition to the Judge of the Zillah Court, and thereb}^, after stating the decree 
which he had obtained, and the sequestreation which he had issued, he prayed that 
the Sheriff might be ordered to attach and sell the produce of the undermentioned 
tora garas belonging to the defendant, according to the usual custom. 

The tora garas (which included the particular sum now in dispute) was thus 
described 

The defendant Kasooba Omedba used to receive the produce of the tora 
garas huhs, belonging to their husband Koowursungjee, payable frorm the Than- 
nabsof the Pergunnah of Orpad and the Talooka of KoorsaJ. In the Sumyut 
1887, the said defendants, Kasooba and Omedba, adopted the defendant 
^armulsungjce as their son. From that day forward tlie amount of the produce 
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from ilic said Pergunnalis lias been received by tlie defendant^ Bliarmiilsungjee. 
The value thereof is about 1 bOOO rupees/' 

On the same day, the 21st September, ap. order was issued by Mr. Herbert, the 
Assistant Judge of the Court, to the Sheriff, directing him to proceed according 
to the usual practice, and to rnahe a return in thirty-five days. 

Under tliis order the tora garas in question was attached by the Sheriff; pro- 
clamations of sale were issued, and the sale was fixed for the 1 9th October. 

Before, however, the day fixed for the sale, Bharrnnlsungjec presented a petition 
to the Court, praying that the sale might be delayed for six months, in order to 
give liim an opportunity of satisfying the plaintiff’s demand^ which h^ promised to 
do within six months. 

The sale accordingly was stayed by an order of the Court, till Nussorwanjee 
should have answered the petition. He objected to any furtljer delay, cand, on the 
■14th November 1839, applied to the Court that the sale might be completed ; that 
fresh proclamations might be issued ; and that, as the property was likely to sell 
better at Surat than in the village in which it was situate, the sale might be made 
at Surat. 

On the same da}^ the Judge made an order, directing the Sheriff to enter into 
an investigation of the proceedings whicli liad already taken place in this matter, 
and to make a report, and to enquire wliether there was any objection or not to 
selling the property in Surat Tlie Sheriff made liis report, stating the proceedings 
which had already taken place, and that there appeared to be no objection to the 
sale being made in Surat 

On tlio 27tli November, Mr. Elliott made an order upon this report, that the 
Sheriff should sell the tora garas of the defendant in Surat ; but that he should 
give notice of the sale of this tora garas to the inhabitants of the Zillali in which 
the tora garos was, as also to the inhabitants of the city of Surat, and should take 
care that no fraud or mistake was permitted to take place in the sale. 

Proclamation was accordingly issued for sale of this tora garas in Surat on the 
24th December 1839. The proclan^ation required any person maldng any claim to 
this property to come in and object to the sale. 

No objection was made, and, on the 24th of December 1£89, the property was 
accordingly put up for sale, and the appellant in this case was the higliest-bidder, and 
he became the purchaser of the tora garas now in dispute for the sum of 3,430 
rupees. He paid his purchase-money into Court, and the amount, after deducting 
the expenses, was paid to Nnsserwanjee ; and, on the 23rd of January 1840, Mr., 
Elliott, the Judge of the Court of Adawlut, executed a Bilk of Sale of the iora, 
garas to the appellant. This instrument, after reciting the facts already stated, 
concluded in these words : — 

‘‘Now, as you have paid that amount (3,430 rupees) to Government, yoti have 
become the owmer of the tora garas huk belonging to the above-mentioned defen-* 
dant Eharmulsungjee, and th§ right to receive the amount ol the tora garas h'&h 
from the Tliannah has been vested in you. Therefore the defendant’s right to tlie 
tora garas huh (347 rupees 13 annas) has been sold for 3,430 rupees by the 
Government Adawlut, through the medium of the Nazir, in conformity 
usual custom in sales by auction, in this manner, mz,, “ You may continue to take 
every year, acccordiug to the rules of the Pergimnah, the amount of the aforesaid 
allowance of tora garas belonging to the above-mentioned defendant I^armiilsung- 
jee, from tlie Thaniiali of Orpad. In so doing, there shall be no objection.” 

We liave thought it desirable to go into this detail, because it shows very 
distinctly that the Bombay Government, through its officers, had abundant notice of 
what was toking place with respect to tins sale, and had ample opportunity, if it 
meant to object to the alienability of property of this description, to interpose to 
prevent it : or, at all events, to give public notice that, as far a>s the Government was 
■ concerned, the valid! t}^ of the sale would not be recognized. 
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But the Govfiniment did nothing of the sort ; it made no objectiop to the at- 
tachment of the property which its officer was to pay ; and it permitted the re- 
spondent Nusserwanjee to sell, and the appellant to purchase, and the one to pay, 
and the other to receive, the purchase-money, without giving the least intimation 
to either that any obstacle would be raised to the enjoyment by the purchaser of 
what he had bought. 

The appellant having thus completed his purchase, applied to the Collector of 
Surat to have his name substituted for that of Bharmulsungjee in the Collector's 
books, and to have the tora garas regularly paid to him accordingly. With this 
application the Collector seems at first to have been disposed to comply. He after-* 
wards, however, declined to enter the appellant's name in his book, and ordered 
that the name of Bimrmulsungjee should be retained ; but that the money should 
CTery year be paid to the appellant. ^ 

The appellant was not satisfied with this order ; and, on the 22nd J uly 1 840, 
presented a petition to the Court in which tlie sale had been made, in which he alleged 
that other tom gams huks had been sold by order of the Court, and that the names 
of the purchasers had been duly inscribed in the Collector’s books ; that all property 
sold through the instrumentality of the Adawlut is caused to be given into the 
possession of the purchaser through the assistance of the Adawlut, and he, therefore, 
pra 3 md that the Judge would address a letter to the Principal Collector, directing 
him to erase the name of this Qrasia from the records, and to enter the tora garas 
in the appellants name in the records, and to continue to pay him the amount of 
the tora garas every year, as mentioned in the Bill of Sale. 

On the 27th J uly 1 840, the Judge made an order in whicli, after reciting that the 
appellant was the owner of the huk, and that of this fact the Court had no doubt, he 
ordered the Sheriff to write a letter to the Principal Collector, directing that gentleman 
to enter the petitioner’s name in the garas huh of Bharmiilsungiee which the petition- 
er had purchased, and to continue to pay the amount of the huh to the petitioner. 

Such a letter was accordingly sent, and, thereupon, the Collector seems to have 
communicated with the Revenue Commissioner, and to have reported his opinion, 
either that the tora garas should be appropriated by the Government, and the 
purchase-money re-paid with interest, to the appellant, or that his name should be 
entered in the Collector’s books. 

The matter, however, was referred to the Bombay Government, and the ap- 
pellant was informed that, as soon as any decision was come to a communicatiou 
would be made to him. No communication having been made, the appellant in 
1842 again applied to the Revenue Commissioner, praying that his name might be 
entered in the books of the Collector, or that, at all events, the three years’ arrears 
then in the hands of the Collector might be paid to him in order that he might 
not suffer loss in interest and compound interest. The answer returned to him was 
that his name would not be entered, neither would the money be paid ; but that 
if he instituted a suit in the Adawlut, the mone}^ would be sent there during the 
life-time of the Grasia, and that, if he had any claim, he Should file a suit. 

The appellant seems to have entertained a very natural reluctance to adopt a 
course attended with so much expense and delay, and the Btevenue Commissioner 
having been soon after changed, he attempted once more to obtain redress by a peti- 
tion to the new Revenue Commissioner, but without any success. 

On the 21st November 1842, the appellant presented his petition to the 
Judges of the Sudder Adawlut, stating the facts of the case, and praying either 
that the Collector might be ordered to enter the appellant’s name in his books, 
and to pay him the huh regularly, or that the purchase-money, which he had paid 
into the Adawlut of Surat, might be refunded to him with interest. 

This case seems to have been several times under the consideration of the Court. 
At length, on the 28th February 1843, an order was made by which the petitioner 
was left to file a suit in the Civil side of the Court. 
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It w<as under these circumstances that the appellant filed his plaint in the 
Court of th4 Assistant Judge of Surat on the 16th October 1843. This suit was in- 
stituted against the Collector of Surat, and also against the respondent Nusserwanjee. 
As against the Collector it prayed that the tora gams in question might be entered 
in the name of the appellant, and that the Collector might be ordered to pay him. 
the four years arrears then due, amounting to 1,391 rupees 4 annas. As against 
Nusserwanjee it prayed that, if it should appear to the Court that Nusserwanjee had 
caused the tom gams to be improperly sold, he might be ordered to refund the 
purchase-money with the profits for four years. 

The Collector ^vas authorized to defend the suit on the part of the Bombay 
Government, and he filed his answer on the 19th February 1844. He did not dis- 
pute any of the facts stated by the appellant in his plaint. The substance of his 
answer was that Bharmulsungjee, to whom this tora gams hulcs had belonged, 
was a Grasia ; that, before the English Government took possession of the country, 
the Grasia people used to levy certain hulcs and necessaries from the villagers as the 
price of their abstaining from plundering the villages ; that, after the English 
Government took possession, an agreement was entered into with these people that 
they should receive this huk from the Government Treasury, and not from the 
villagers, in order that thereby the villagers should not suffer any oppression ; 
that the custom ha/1 always obtained to pay this huh to the Grasias only ; that 
the Government had never agreed to pay this huh to outsiders ; that, if the payment 
were made to other persons than Grasias, the agreement would be broken, because 
if the Grasias got nothing to eat, they would begin to plunder ; that Government 
would then suffer loss, and the villagers would suffer oppression. Then followed 
this sentence, ^vhicb we confess ourselves unable to understand : • 

The Government have settled the personal property of the Grasias, and, if 
this property does not reach them, the claim of the Government to the same is 
going on/'’ 

With respect to the appellant's allegation that tora gams had been previously 
sold by the Courts without any objection, the answer stated that, if this had hap- 
pened, it had happened without investigation, and that the right of the Govern- 
ment was not done away with, because it was agreed to pay this huk to the Grasias 
alone. 

The defendant Nusserwanjee put in an answer, insisting that his proceedings 
had been entirely regular, and that he was under no circumstances liable to any 
demand on the part of the appellant. But the view which their Lordships take of 
this case makes it unnecessary for them to go into the particulars of his defence. 

On the 14th September 1844, the appellant filed his replication, in which he 
insisted that, if the Government had any objection to make to this sale, the Col- 
lector might and ought to have interposed to stop it, and to remove the attachment 
which had been previously laid upon the property, and that he was bound to adopt 
this course by the effect of the Regulation under which the sale had been made, and 
of the proclamation which had been issued in pursuance of it ; that the tax of the 
huks of the Grasias and of the Moguls used to be levied from the villages in the 
same way as the Government Revenue : that these hubs were iifborporated in the 
revenue, and that the tom was fixed by the Government ; that many tora Au/cs and 
other huhs had been sold by the Government Adawlnt, and by the Collector ; and that 
the names of the purcliasers had been entered by the late Collector in the Government 
Records, and the money for the same had been paid by the late Collectors, and was 
paid by the defendant, the then Collector, up to this day. 

There does not appear to have been any rejoinder, and upon this state of the 
record the parties went into evidence. 

The appellant proved lihe several proceedings which had taken place previous 
to the institution of the suit wdiich have already been detailed; he proved some 
instances, and one in the Pergunnah of Orpad, in which tom gams had been 
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the subject of sulg; and the purchaser had been put into possession of the property/' 
and was then in possession ; and he specified several other instances in which, as- 
he stated, the same thing had been done with respect to iora gavas, and otlier 
garas Aul%\md of which he alleged that entries had been made in the books of the 
defendant, the Oollector y and he rec^uired the pioduction of tlieso boolv>5, and 
summoned witnesses, who were Eecord-keepers in the office of the Collector, to 
attend and produce these documents. 

It is with great regret that their Lordships are compelled to observe that, on- 
looking at the depositions of two of these gentlemen, at pages 49 and 52 of the Ap- 
pendix, it appears that these documents were not produced, and that it is impossible 
to avoid the inference that they were purposely withheld by the Agents of the 
Oovenimont defending the suit on its behalf. It is, however, in the opinion of their 
Lordships, sufficiently established that up to the period of this sale these huks had 
been the subject of sale, and had been considered and treated by the Courts of 
Justice and by the Government, in this Collectorate at least, as liable to be dealt 
with like any other species of pr(^erty. ^ ^ , 

That this had been done without investigation, as the Collector in his answer 

alleges, is certainly not the fact. 

For many years before 1839, enquiries into this subject had been made by 
different officers of the Indian Government. The origin and character of these pay- 
ments ; the question whether the Goyjernment was bound to continue them, even to 
Grasias, or was at liberty to resume them at its pleasure ; the expediency of exer- 
cising that right if it existed ; the question whether the Grasia, if he had any right 
to recieve them, enjoyed more than a life-interest, and whether such interest, as ho 
had, was capable of alienation ; whether the collection of these payments by the 
Government was voluntary on their part, ‘and could be discontinued at pleasure, or 
whether they were charges on the revenue, which the Government, » receiving the 
revenue, was bound to pay ; — all these questions appear to have excited the atten- 
tion of the Government, many of them as early as the year 1817, and to have been 
the subject of discussion and consideration for many years subsequently. 

It further appears that 1836, the liability of these huks to sale under the pro- 
cess of the Court, had come under the consideration of Mr. Lumsden, then Acting 
Assistant Judge at Broach, another Zillah in this jxrovince ; that he htyi consulted 
Mr. Sutherland, a very high authority, who was then, or had been, Assistant J iidge 
at Surat, and that he received from that gentleman the following answer, dated 
the 29th December 1886 : — 

SiK, — In regard to your letter of the 19th instant, I have the honor to in- 
form you there are very few instances of the attachment and sale, of tora garas, but 
there is no doubt when such description of property is possessed, a party having a 
decree against the property may attach and sell, in satisfaction thereof, tora garas 
in like manner as any other description of property. 

“ Tora garaSy like every other description of garas is i( 7 ioLLun, but is entirely 
unconnected with hereditary or other office, and is consequently distinct from the Re- 
gulations and Orders you have quoted. Tora garas is money-payment of a ^ fixed^ 
nature on a village jarvpa, and being usually the most secure description of 
garas, would be, no doubt, of the highest value in the market.” 

The Collector put in evidence, on the part of the Government, the certificates 
which had been returned by various Collectors as to the practice in their Collecto- 
rates, and the opinions entertained by them of the nature of these garas huh§ ; and 
two agreements, one entered into by Captain Robertson with the Grasias of the 
Pergunnah of Atroleea in the year 1818, and the other by Mr. Crawford with the 
Thakoors of Dehejaun in the year 1825 ; but, with respect to the origin of the par^ 
ticular tora garas in dispute, 6v of hvks of the same description in tiie same per- 
gunnah, no evidence was offered. The proceedings which had taken place in some 
the institution of the present^ wore also put in evidence. 
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The case came /or hearing before two Judges of the Zillah Gourt in succession, 
who were both of opinion that the tora garas in question could not be enjoyed by 
any but Grasias ; and that no decree could be made, either against the Collector or 
against Nusserwanjee. 

It was then brought by appeal before tlie Sudder Dewanny Adawlut of Bombay, 
and after various proceedings which their Lordships do not think it necessary to go 
through in detail, a decree was pronounced in the Sudder Couri on the IDtIi becem- 
ber 1849, by which the decree of the Court below was reversed, and a decree pro- 
nounced in favour of the appellant against the Collector, by whom all costs were 
ordered to be paid. 

In October 1851, the then Collector applied for a review of the decree : fi/rstl 
on the ground that, according to the course of procedure then in force, the question 
of the non-alienability of the tora garas was not property open to the consideration 
of the Sudder Court, but had been conclusively settled by the judgment of tlie 
Zillah ; and secondly, that, if such question was open, it had been erroneously 
decided. 

This review appears to have been granted, as a matter of course, without argu- 
ment or reasons assigned by the Court ; but nothing was done upon it till the 
month of April 1853., At this time all the Judges of the Court who had heard the 
case argued, had been changed. 

It is impossible to view, without jealousy, such aproceeding as this. The Govern- 
ment which appoints the Judges, and removes them at pleasure, had raised a ques- 
tion of great general importance, which had been decided against it. Two years 
elapse before any application is made to the Court for a review' of the judgment, and ’ 
two more years elapse before the cause is brought on for re-hearing before a new set 
of Judges. 

Upon the matter being brought before them, these gentlemen were of opinioa 
that the only question open to the Court was whether, assuming the tora garas not 
to be alienable, which they held to have been concluded by the decree of the Zillah 
Court, any demand could be made against Nusserwanjee to refund the purchase- 
money, The decision of the Sudder Court of 1849 was referred by order of the 20tir 
Aiml 1853, and the case was returned to the Full Court to decide the last point. 

Before, however, the cause came on again for hearing, an alteration was made 
in the Law of Special Appeals by an x\ct of the Indian Legislative Council, which, 
in the opiuion of Judges, left the consideration of both questions open to them, and 
accordingly both questions were argued, and on the i6th February 1857, the Court 
prououticed the following decree : — 

“The Court are of opinion, and decide that tom is not alienable, and that, 
therefore, Sumbhoolalt took nothing by his purchase ; and that his claim against the 
Collector must be thrown out ; that Nusserwanjee Pestonjee guaranteed nothing, 
and, therefore, Sumbhoolall cannot come upon him to be reimbursed the amount of. 
his purchase-money, and, therefore, that Ids claim against Nusserwanjee must also be 
rejected. The appeal is, therefore, dismissed with all costs on a|)pe'llaiit.'^ 

The propriety of this decree we have now to consider. 

Whatever may be the nature of the payments called tora garas, and the right 
of the Bombay Government to refuse to treat them in ordinary cases as the subject 
of sale or mortgage, like other species of property, their Lordsldps cannot but enter- 
tain serious doubts whether it is consistent with justice to permit the Government 
to raise such a defence in this case, and as against the present appellant. 

As we have observed in going through the proceedings, the Government had 
recognized tlie rights of inheritance and succession in this identical property ; it had 
authorized its subjects to consider that property of this description was the sub- 
ject of sale; and ithadhad full and distinct notice of all the proceedings which took 
place in this particular sale. Tlie purchase-money w\as paid into Court, and paid to 
the creditor, and a conveyance of the property executed hy the Judge of the Court to^ 
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the appellant ; Collector, that is, the Ofiicer of the GoveriiDient, standing bf 
and acquiescing in the proceedings, with full knowledge of the objection to the sale, if 
any objection existed. 

That, after all this had taken place, the Government should insist, and that 
the Court should decide, that the purchaser took nothing by his conveyance, and that 
ho should not only lose all his purchase-money, but pay all the costs which had been 
incurred in his attempt to obtain redress, seems hardly consistent with ordinary 
notions of justice. 

But if there were not this objection to the defence, their Lordships are of opinion 
that the onus lies upon the Government to prove that there is something in the na- 
ture of this payment which makes it incapable of alienation, and that the Govern- 
ment has failed to give such proof. 

On any evidence of the origin of the particular payment in question, there is no 
trace to be found in the case. The investigations into this subject to which wc 
have alluded, have led persons of great learning and ability to different conclusions. 
It is very probable that tom gams hvJcs had not all the same origin. Assuming, 
however, that that they all began in wrong and violence, still, that which 
had a vicious^ origin may, in course of time, have been legalized, since long 
enjoyment is itself a title, as well in favor of the recipient of an annual payment 
out of land, as of the possession of land itself. 

The question here is, not whether the Government can be compelled to receive 
and hand ^ over these sums, but wdiether, actually receiving them, and having been 
in the receipt of^ them for very many years, it is entitled to say that it will^^not pay 
them to the alienee of the person to whom, but for the alienation, they would be 
paid. 

The creditor in this case has sold, and the appellant has purchased, such interest 
as the debtor had in the property sold. He will be, by the transfer, in no better 
situation^ than the debtor. If this payment be conditional on the good conduct of 
the gvasias generally, or subject to any other condition, and if any circumstances, 
should occur, which would justify the Government in withholding the payment 
from Bharmulsungjee, they will equally justify the withholding it from the appellant. 

"Whatever this payment may be, it clearly is not in the present case, on the 
evidence before tis, at all analogous to the pay of a Military OjBScer, to which it 
was attempted at the Bar to liken it. It is not a personal payment in consideration 
of sevicGS to be jDersonally performed. There is not the slightest ti’ace of any 
services being claimable from Bharmulsungjee, and the mode in which he acquired 
the property seems to show that this is not the nature of the payment. The 
defence here raised by the Collector is not so much that the huk is incapable of 
alienation, as that it cannot be alienated except to grasais ; but we are quite 
unable to find in the evidence, or indeed, in any other source of information, to- 
which we have had access, any distinct account of what is meant by the term 
^'gmsiasj' They do not appear to be any distinct class or tribe. If the term be 
used to describe freebooters, or la,wlcss people generally, it makes the defence a 
very singular one. 

Upon the whole, their Lordslups are of opinion that the Governnaent has failed 
to establish its defence, even supposing such defence, under the circumstances, to be 
competent to it, and that the decree complained of must be reversed, and a decree 
pronounced in favor of the appellant, with all the costs to which he has been put 
rn the course of these proceedings. 

With respect to Nusserwamjee, the appellant must pay his costs, and have them 
over against the Collector. 

A point is suggested in the appeal papers that the non-liability of this - tora 
gatds to alienation had been established by the decree of the Zillah Court,, and 
; deqision svas according to the Regulations, sul')ject to review by the 
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II is unnecessary to consider whether the order of the 20th April 1853 could 
be sustained as the kw of procedure then stood : for, however vhat may be, their 
Lordships are of opinion that the subsequent Act of the Indian Legislature was 
rightly construed, and that the Court properly decided at the last hearing that the 
whole subject was open to their consideration. 

The appellant in this case has been kept for more than twenty years out of 
the possession of the annual payment of which he became entitled, and has lost, 
during the whole of that time, the interest of his purchase-money. Their Lord- 
ships think that they should do justice but very imperfectly, if they were to award 
to him only the arrears of his annuity. The Government has been in the receipt of 
these sums which belonged to the appellant. In 1842 the Government undertook 
to pay the money annually to the Adawlut, if a suit were instituted ; if this has 
been done, and the Fund has been invested, the appellant will xeceive the amount. 
If the money has not been paid in (and we do not observe any allusion to such pay- 
ment in the subsequent papers), we think that the appellant must receive simple 
interest at the rate allowed by the Court on the arrears due when the suit was 
instituted ; and on each subsequent payment as it accrued due. 

Their Lordships will make a report to Her Majesty in conformity with the 
opinion which they have expressed. 

The 7th March 18G0. 

Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice I'urner, 
Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile. 

Champerty and Maintenance— Action— Agreement (for lease of Zemindary). 

On Appeal from the Sudder Dewanny Adawlut at Madras. 

G, F. Fischer, 
versns 

Kamala Naicker, Zemindar of Ammanaiknoor. 

Qmro . — Whotlier Champerty or Maiatonauoo according to English Law is forbidden by the Law of 
India. 

Although a Court may have the right, and is perhaps even under an obligation, to take cognizance 

proprio of any objection manifestly apparent on the face of a procf&eding showing that it is against 
morality or public policy, yet where this is onljr to be collected from the evidence by inference, and is capable 
of explanation or answer by coiintcp evidence it is highly inconvenient, and may lead to the most direct 
injustice, to enter into the enquiry if the issue has not been presented by the pleadings or the points 
recorded for proof. 

"Whore A sues in respect of his own interest for the violation of a contract made for him by B 
as agent only, the assignment of JB's interest, under the agreement in order to enable A to bring his suit, is 
not Champerty or Maintenance# 

Where an agreement to grant a lease was incomplete and coiiditional upon an advance within 8 days 
required to meet pressing demands, a delay of 19 days was held to be unreasonable, and likely to defeat the 
object of the lease. 

This was a suit in the Civil Court of Madura to recover damages from the 
respondent for the breach of an agreement. Judgment was passed in that Court for 
the appellant) and this judgment was reversed in the Sudder Adawlut. The 
present appeal is brought for the purpose of procuring a reversal of that decree. 

The facts on which the case arise are in substance these : — On the 25th Octo- 
ber 1846 the agreement in question was entered into between the respondent on 
the one hand, and Narisahma Chettyar on the other, who is thus described in the 
commencement of it : “ a dealer in silk thread, an agent of Mr. Fischer, residing 
at Salem, but now on circuit at Eamnad.” Narisahma was in truth acting as 
Fischer’s (the appellant’s) agent, whose residence was at Salem, and he was at th^ 
time absent on circuit as described. 

The agreement is set out at page 40 of the joint Appendix, 
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On tbe Jay of ibe execution of this instrument the respondent also executed a. 
bond and oonditfenal mortgage of a village attached to his zemindary, for a loan of 
3,00() rupees from Narisahma, which were then advanced, and were to be repaid on 
the 1st November following ; this was to meet one of the debts enumerated in the 
preceding agreement. In tliis tonsaction also Narisahma was acting as, and was 
described in the instrument to be, 'Hhe agent of Mr. Fischer, residing at Salem, 
but now on circuit at Ramnad."’ 

The appellant did not return by the 1st November, nor until some days after 
the 9tli on which day, in violation, as the appellant alleges, of the agreement to 
which he claims to have been the principal party, the respondent executed a lease 
of the zemindary to one Mr, Fondclair. 

This led to proceedings in which Narisahma was mado the plaintiff for the 
purpose of enforcing the performance of the agreement. These proceedings failed, 
and the lease to Fondclair was supported; whereupon the appellant determined to 
institute the present action for damages, and Narisahma being dead, it was thouglit 
ilesirable for him to institute it in his own name ; but the original agreement 
inaving provided that the lease should be made to Narisahma, and he having been 
the ostensible party to the previous proceedings, the following assignment was 
procured from his son, Condiah Chettyar, (56^3 Appendix 4, No. 12). The action 
Mini appeal then followed, which have been already mentioned. 

The decree of the Sadder Adawlut did not pass on the merits, nor on any 
point raised in the Court below ; but it having been objected that the ^suit disclosed 
a c.aso of Champerty, the Court resolved to entertain the objection ; because, as 
■ boo say, they thought themselves responsible for upholding tlie law in its integrity ; 
tl: ' confined the addresses of the pleaders on either side to that, one question, and 
[v'ci«:-‘d the ease against the present appellant on that point only. 

.Fheir Lordships are clearly of opinion that the decree of the Sudder Adawlut 
:n this respect cannot be supported. The grounds on which they arrive at this 
oone'iision make it unnecessary to decide whether, under the Law which the Court 
was a^hninistering, those acts which in the English Law are denominated either 
iriaiur.emince or champerty, and are punishable as offences, partly by the common 
and partly by Statute, are forbidden ; and also, if so forbidden, whether the 
p-.sint was in this case so raised hj the pleadings or the points for proof recorded by 
row.' Couvtj that it could be properly entered into. They will observe, however, in 
passing, that although it jnay be admitted that the Court would have the riglit, 
':'‘' vha]>- even lay under an obligation, to tske cogmzsiiLicQ motu proprio oi Miy 
jcction manifestly apparent on the face of the proceeding, which showed that it 
'.w against morality or public policy : yet where, as here, that was only to be col- 
iwao-:-: rn^ni the evidence by inference, and was capable of explanation or answer by 
idcvjce, it is highly inconvenient, as well as contrary to the ordinance 
rc-guinvtos the practice of the Court, and may lead to the most direct injustice 
>0 on h i- the enquiry if the issue has not been presented by the pleadings, or 

:,onits recorded for proof. Rut assuming that in the present case the Court 
ig a ru'-y uistiguced the inquiry, their Lordships do not agree with them in the con- 
./lasv'O- to which they conducted it. 

If*-: Court seem, very properly to have considered that the champerty, 
ig. properly, the maintenance into which' they were enquiring was some- 

thoig wh ch must have the qualities attributed to champerty or maintenance 
hw 'higlislg Law: it must be something against good policy and justice, 
uMo.gvh'oig leuamg to promote unnecessary litigation, something that in a 
legal 's.-’uso is unmoral, and to the constitution of wliich a bad motive in the 
*cyi.t-o is necessary. It was necessary, therefore, to look at tbe substance 

ot liiO Tvansactioii, and not merely tlie language of the instruments. Now, 
hero, it is clear that the appellant was the real party to the original agreement ; 
and ih,c person really interested in its performance ; he was to advance the loan ; 
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tlie profits that were expected to result from tlie loan were to his ; he might 
have intervenca in the first instance, and conducted the litigation which first ensued 
in his own name. Narisahma was but an agent, contracting for the appellant in 
his own name, but avowedly as agent only, not undertaking to borrow from the 
appellant the money, and then lend it to the respondent, but to procure for him 
the loan of it from the appellant. All this was perfectly consistent with his 
being put forward as the ostensible party, with the full knowledge of the respondent. 
This was the substance of the contract, and the Court should have treated the 
assignment from Condiah Cliettyar as merely an unnecessary precaution unwisely 
adopted perhaps, and furnishing an argument for an objector, yet not really altering 
the quality of the transaction, nor affecting that point on which the whole question 
of maintenance depended, which -was this — Was the appellant suing in respect of his 
own interest for a violation of a contract made with himself, or was he representing 
another man s interest, and suing on a contract to which he had been originally a . 
stranger, in virtue only of the objectionable assignment ? If this had been borne in 
mind, their Lordships think that the Court would have arrived at a different con- 
clusion from that which they in fact came to. 

Here, therefore, their Lordships would have stopped, simply recommending that 
the judgment should be reversed ; .but in the commencement of the argument it 
was arranged, with the consent of the Counsel on both sides, that if their Lord- 
ships should be of opinion that the decision of the Court below could not be sustain- 
ed on the grounds on which it had been based, they should proceed to consider the 
whole case on its merits, and finally dispose of it — a course by which it was probable 
that much litigation and expense might be saved to the parties. 

Their Lordships have, therefore, examined the facts of this case as they 
appeared before the Civil Court of Madura. As it is indisputable that a lease of 
the zemindary has not been granted to the appellant or his agent Narisahma, it .is 
clear that the appellant ought to recover if there was ever a binding contract 
between the parties to grant one, unless the non-performance of that contract be 
in any way justifi.able. The first of these must be ascertained by an examination 
of the agreement of the 25th October 184i6 of the circumstances attending its 
execution, and of the remaining facts of the case. The instrument commences 
with a recital, that the respondent was under an obligation to pay his creditors the 
sum of 1,90,035 rupees 2 annas 7 pie, made of items, of which an enumeration 
follows, and this enumeration sliows that the money was wanted without the least 
loss of time, that the pressure on him was urgent. It then recites a promise 
from Narisahma to procure the amount from the appellant on his return to 
Madura ; and then it promises to* grant the lease ; but only in the event of 
Narisahma getting the said sum accordingly.’^ It then proceeds to stipulate for 
a number of payments to be made, things to be done, and conditions to be 
observed by the lessee, after the lease granted and during the continuance of 
the term ; and it concludes thus : '' As the gentleman aforesaid (the appellant) 

is not here at present, I shall, on his arrival, execute a document in detail on 
stamped cadjan in the manner dictated by him.^’ 

On the face of the instrument, it is obviously a contract incomplete in itself and 
conditional ; nothing in it binds the respondent to the granting of the lease, unless 
the money were procured for him from the appellant on his return to Madura ; and 
it is clear also that nothing in it binds the respondent to advance the money, when 
he should return. Further it is obvious that no time being specified for this return, 
the parties must either by some collateral agreement have fixed a day for that re- 
turn or must be taken to have contemplated, what the law would imply from their 
language, a return within a reasonable time, all the circumstances considered. 
For the respondent setting out his urgent necessities, showing the pressure that 
was on him, and professedly borrowing the money, not to meet future casual or 
uncertain expenses, but to liquidate the debts which occasioned the pressure then 
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upon liiui; it ^6 liig'lily iinrcixsounblo to supposo tlnxt ci rotui o nftor uiiy 

iudofiiute period /however long, could have been in the contemplation of the partiek 
And this conclusion is strengthened by the circumstance that there is no evidence 
of any previous authority from the appellant, constituting Narisahma his agent to 
make the contract ; indeed, the instrument itself shows that ho was not bound, that 
it was uncertain whether he would on his return adopt and ratify the act of 
Narisalirna ; and the conclusion is, therefore, irresistible, that the respondent was 
bound to w^ait only for that ratification and performance until the appellant’s 
return on a specified day, or a return within a reasonable time. 

The respondent contends that the time was fixed by a collateral parol contract,- 
and limited to the 1st of November, or to eight days from the 25th of October ; the 
appellant, that the return was to be within a reasonable time, that he did return 
within such reasonable time, and forthwith ratified the act of his agent, but that 
the respondent had in the meantime put it out of his power to fulfil the contract, 
by granting the lease to Fondclair. The undisputed facts of the case are these : — 

On the 25th of October, the date of the agreement in question, the respondent 
executed the mortgage and bond to Narisahma as already stated. This appears 
to their Lordships to^have been substantially part of the principal transaction, and 
to be most material on the point now under consideration ; it was a loan of 1,000 
rupees to meet one of the demands specified in the agreement, which may be pre- 
sumed to have been peculiarly pressing, and the 1,000 rupees are stipulated to be 
re-paid on the 1st November, in default of which the mortgage of a single village 
was to take effect. Their Lordships think there is every reason for presuming that 
the re-payment was intended to be made out of the 19,000 rupees to be advanced by 
the appellant on his return to Madura ; and if that be so, it is clear that his return 
was contemplated to take place on or before that day. 

The next fact is that, on the 9th or lOtli November, the lease was executed to 
Fondclair; and the remaining fact is the return of the appellant, on the 13th 
November, as their Lordships understand the evidence ; this would be nineteen 
days after the execution of the agreement. 

There is a good deal of parol evidence to the effect, either that a period of 
eight days, or that the 1st November, was agreed to specifically by the parties as 
the term beyond which the respondent was not to be bound to wait for the 
appellant’s return ; and tbeir Lordships are disposed to give credit to the evidence 
they do not think that the variation in regard to the eight days and the 1st Novem- 
ber makes the testimony unworthy of belief. But it appears to them unnecessary to 
decide the case on this j)oi^it : for they are clearly of opinion, looking at all the 
circumstances which appear on the face of the' two documents, tlie first of which 
discloses the nature of the debts due from the respondent, which were mostly 
judgment-debts, or debts on which the execution was pending, or for which warrants 
had issued ; and the second that a portion of the money contracted for was advanc- 
ed at once, and to be re- paid on the 1st November ; that it was understood by 
botli parties that a reasonable time for the appellant’s return would be within a few 
days ; and that the delay of nineteen days was unreasonable. Such a delay would 
probably defeat the whole purpose of the loan ; and there is not the slightest 
evidence that either by reason of distance, difficulty of conveyance, or the necesary 
or usual business of the circuit, a delay of nineteen days could have been consi- 
dered probable. 

On this ground their Lordships are prepared to recommend to Her Majesty 
that the appeal be dismissed ; but as they do this on wholly different grounds 
from those relied on by the Court below, that the dismissal should be without costs. 
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The 15th June 1860. 

Present : 

Lord Justice Knight Bruce, Sir E. R 3 ^an, Lord Justice Turner, Sir J. T. Coleridge, 
Sir L. Peel, and Sir J. W. Golvile. 

Leave to appeal to Privy Council how to be regulated. 

On three petitions for leave to appeal in the following suits from judgments of 
the Sudder Deivanny Adawlut at Calcutta. 

Maharajah Suteeschunder Roj", 
versus 

Guneschunder and others. 

Ranee Surnomoyce, 
versus 

Maharajah Suteeschunder Roy, 

Gooroopersad Khoond, 
versus 

Juggutchunder and another. 

Leave lo appeal to tlie Privy Coimcil is to be given in cases where the petition is presen (ccl with in the 
prescribed period, and the value of the matter in dispute in the appeal amounts lo 10,000 rupees, iiicludiug 
iutercst tip io the decree. 

The grant of leave to appeal in cases whore the specified amount of 10,000 rupees can only bo reached 
by the addition of interest mhsequent to the decree, is in the discretion of the Privy Council. 

The question- in each of these three cases is, whether leave sliould be given 
to appeal to Her Majesty in Council. In one of the caseKS, application, as their 
Lordships understand,- has been made to the Sudder Court for leave so to appeal, 
and the application has been refused ; but in the two other cases no much application’ 
had been made. 

Mr. Leith. — Will your Lordships excuse me ? I should not wish to mislead your 
Lordships : it was not au application for leave to appeal to Her Majesty in Council, 
but an application to the Sudder, praying 4iQr the admission of a special appeal. 

Lord Justice Jurner. — Then in none of the cases has there been any 
application to the Sudder Court for leave to appeal to Her Majesty. The reason of 
there having been no such application to the Sudder Court in two, at least, of the 
cases is stated to have been that the Sudder Court has proceeded upon a certain 
rule as to cases in which leave should be given to appeal ; and that according to the 
rules, on which they have proceeded, leave would not have been given in those two, 
particular cases. 

It is not very clear to their Lordships on what particular grounds the Sudder 
Court has proceeded with reference to giving or refusing leave to appeal. But their 
Lordships feelno doubt upon what grounds the Sudder Court ought to proceed in such 
cases. It is quite clear, ,m their Lordships' judgment, that the matter must bo 
regulated by the order in Council of the 10th of April 1838, and by that order tho 
Sudder Court are not to give leave to appeal unless the petition be presented with^ 
in the time limited in the order, and unless the value of the matter in dispute in such 
appeal shall amount to the sum of 10,000 rupees at least, importing, therefore, that 
the leave to appeal is to be given in cases where the petition is presented within the 
prescribed period, and the value of the matter in dispute in the appeal amounts to 
tho specified sum of 10,000 rupees. 

blow, where the appeal is from the whole decree; and the decree has given an 
amount then actually including interest up to the decree exceeding 10,000 rupees, 
it is clear that the matter which is in dispute in the appeal, must exceed the sum of 
10^000 rupees; for tho question to be tried upon the appeal must be, whether the 
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decree is or is nofeiglit, that is to say, whether the decree has or has not properly order- 
ed payaieatof a sum exceeding 10,000 rupees. Where, therefore, at the date of the 
judgment the sum which is recoverable under the decree of the Sudder Court, is an 
amount exceeding 10,000 rupees, there, in their Lordships" judgment, the case must 
clearly fall within the terms of tlie order in Council. 

That, in their Lordships’ understanding, disposes of the first and third of these 
cases. 

The second case is somewhat different in its circumstances. It appears to be 
a case in which the party, applying for leave to appeal, claims to be entitled to an 
estate subject only to the payment of a fixed annual rent of 64 rupees ; but the 
plaintift in the suit, who is in possession of the judgment of the Court below, and 
would be the respondent upon the appeal, claims the right to set upon the estate 
any rent which he may tliink fit. In this case it appears to their Lordships, either 
that the value in dispute in the appeal must be considered to be 10, 000 rupees 
within the meaning of the order, or if not, that it must be within the discretion of 
their Lordships whether leave to appeal should or should not be given. Taking 
the case to l)e within the meaning of the order, it is clear that the value of the 
matter in dispute will exceed the sum of 10,000 rupees ; for, of course, an estate held 
at a rent of 64 rujoees must be diminished in value to an amount far exceeding 
10,000 rupees ; if it be chargeable with a rent of 822 rupees, the amount of rent ^ 
given by the decree. Their Lordships, however, do not think it necessary to decide 
wbethcr the case falls within the moaning of the order or not. They think thab 
whether it falls within the order pr within their discretion, the leave to appeal ought 
to be given. 

Their Lordships have thus stated the reasons on which they have proceeded in 
these three cases, because they consider it of importance that the Sudder Court 
should understand the rules which ought to be proceeded on in giving leave to 
appeal, as a contrary practice on' their part drives parties into this Court to obtain 
the leave. They desire, therefore, that the rules which have been mentioned should 
be observed, and are of opinion that in all these three cases leave should be given 
to appeal, and that in each case security should be given to the amount of 300i* 
Their Lordships must not, of course, J}e understood to intimate that the Sudder 
Court ought to give the leave to appeal in cases in which the specified amount of 
10,000 rupees can only be reached by the addition of interest subsequent to the 
decree. 

Such cases must, in their Lordships’ opinion, reKSt in their discretion. 


The 20th June 1860. 


Present : 

Lord Kiiigsdown, Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner,. 
Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Col vile. 


MatLomedan Law — Legitimacy — Marriage — Presumption. 

On Appeal from' the Supreme Court of Judicature at Madras, 
Mahomed Banker Hossein Khan Bahadoor, 
versus 


Shiu'foonnissa Begum, an infant, by Syed Fareed, her grandfather and next friend. 

Acenrding to the Mahomedan the legitimacy or logitiniulion of a child Mahomcdaii parents 
may be or interred trom circiuustances without proof, or at least without any direct proof, either 

ot a marriage between the parents, or of any formal act of legitimation. 

HI question in the present .appeal from the Supreme Court of Judicature at 

Madras, Iretween Mahmnedans, is whctl»er, upon the evidence in the case, the 
appellant ought to be considered as the lawful Inolhor of Shasavar Jung Rahadooi-, 
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tliat h to say, the lawful sou of Oomdut Ool O'omrah, a Mahoir^clan, formerly 
Nawab of the Carnatic, the father of Shasavar Jung Bahadoor who, having sur- 
vived Oomdut Ool Oomrah for more than half a century, died at Madras in the 
year 1856. 

The point arose in a suit, in the Court already mentioned, for administering 
the estate of Shasavar Jung Bahadoor, the degree in which, dated the 9th February 
1858, directed, among other things, a reference to the Master of the Court, to 
enquire and report whether the appellant was a brother of Shasavar Jung Baha- 
door, and directed that, for that purpose, the appellant (not a party to the cause) 
should be at liberty to go before the Master. 

The appellant,- availing himself of this permission, carried in a state of facts 
and charges before the Master, which (contained in p. 10 of the Appendix) is in 
these terms : — 

** That the Master was directed to enquire and report to the Court whether the said Maho- 
med Bauker Hoossain Khan Bahadoor is a brother of Shasavar J ung Bahadoor, the intestate, in - 
the pleadings of this cause named. 

That Shasavar Jung Bahadoor, the said intestate, was the son of Oomdut Ool Oomrah 
Bahadoor, Nabab of the Carnatic now deceased. 

** That the said Oomdut Ool Oomrah Bahadoor, Nabab of the Carnatic, the father of tho 
said Shasavar<(^Jung Bahadoor deceased was, some three or four years prior to his death,* mar- 
ried, in the form usual amongst Mahomedans for performing Nicka-marriages, to one Ameen 
^ahiba aJdas Buddee Beebee, 

‘‘That the said 3kTahomed Bauker Hoossain Khan Bahadoor was the only issue of the said' 
marriage, and was the son of the said Oomdut Ool Oomrah Bahadoor, Nabab of the Carnatic,, 
by hif Nicka wife the said Ameen Sahiba (th'as Buddee Beebee, f and is, therefore, the brother 
of the said Shasavar Jung Bahadoor, deceased. 

“ That the said Mahomed Bauker Hoossian Khan Bahadoor has, from the date of his birth' 
up to the present time, been acknowledged, treated, and x’eceived by the Governor in Council 
in Madras, by the Nababs of the Carnatic, his relations, and by the late Shasavar Jung Bahadoor, 
deceased, in his life, and by his relations and friends as the son of the said Oomdut Ool Oomrah 
Bahadoor, Nabab of the Carnatic, and as the brother- of the said Shasavar Jung Bahadooi’, 
deceased. 

“That the said Mahomed Bauker Hoossain Khan Bahadoor and Shasavar Jung Bahadoor, 
deceased, were, on the death of their father, the said Oomdut Ool Oomrah Bahadoor, Nabab 
of the Carnatic, on the representation of the family of the said Oomdut Ool Oomrah Bahadoor, 
the Nabab of the Carnatic, on the 29th day of September 1801, acknowledged by Lord Clive, 
then Governor of Madras, to be the sons of the said Oomdut Ool Oomrah Bahadoor, the Nabab,. 
of the Carnatic ; and a pension of 10,000 rupees was granted to each of them, the said 
Shasavar Jung Bahadoor, deceased, and the said Mahomed Bauker Hoossain Khan Bahadoor, as. 
the Nicka sons of the said Oomdut Ool Oomrah Bahadoor, the Nabab of tbs Carnatic, deceased, 
which pension has since been and still is paid to the said Mahomed Biuker Hoossain Khan 
Bahadoor, 

“ That the said Mahomed Bauker Hoossain Khan Bahadoor has been admitted by the 
defendants Mayroon Nissa Begum and Madar Ool Oomrah Bahadoor to be the brother of the 
said Shasavar Jung Bahadoor, the former by her Counsel and Proctor on the hearing of the 
Ecclesiastical suit in the Supreme Court in which her, right, as widow of the said Shasavar Jung 
Bahadooi-, deceased, was established and declared, and by the said Madar Ool Oomrah Bahadoor, 
in the late Nabob’s Maukamah Court, and in certain writings under his hand.” 

The claim vras opposed on behalf of the respondent the daughter and only child 
of Shasavar Jung Bahadoor, and evidence was adduced on each side in support of 
it and against it. Upon the whole of the evidence (it is set forth in the Appendix),, 
the Master reported in the appellant’s favor, finding that the appellant was the son 
of Oomdut Ool Oomrah, by his Nicka wife Ameen Sahiba, and was the brother of 
Shasavar J ung Bahadoor. But exceptions to the report were taken by the respon- 
dent, and, upon argument, decided in her favor by the Supreme Court ; a decision 
that produced the appeal now before their Lordships, which was argued here fully 
and very well. 


* Amended, this 15th April 1858, to “on or about the month of December.’' 
t Amended, this 15th April 1858, “and was horn on the 10th June 1800,” 

2 c 
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The excerptions and the order allowing them (which will be found in pp, 40 
and 41 of the Appendix), are thus 

First Exception . — For that the said Master hath, in and by the said separate Report, 
rejected the Exhibit C. mentioned and set forth in his said Report, and offered as evidence on 
behalf of the plaintiff, in support of her state of facts and charge left in this cause on the 23rd 
day of April 1858 ; whereas the said Master ought not to have rejected such Exhibit 0, but 
ought to have admitted it as evidence for the said said plaintiff. 

Second Exception . — For that the said Miister hath in and by the said separate Report, 
found that Mahomed Banker Hoossain Khan Bahadoor is the brother of Shasavar Jung 
Bahadoor, the- intestate, in the pleadings of this cause named ; whereas the said Master ought 
to have found that the said Mahomed Banker Hoossain Khan Bahadoor is not the brother of the 
said Shasavar Jung Bahadoor, deceased. * 

“ Wherefore the said plaintiff doth except to the said Master’s separate Report, and appeal 
therefrom to the judgment of this Honorable Court. 

The matter upon the exceptions taken by the plaintiff to the separate Report of Charles 
Martin Teed, Esq., the Master of this Honorable Court, dated the 10th day of June last, made 
in pursuance of the decree made on the hearing of this cause, and bearing date the Obli day of 
February last, coming on to be argued this present day before the Honorable the Supreme 
Court of Judicature at Madras, in the presence of Counsel learned on behalf of the said 
plaintiff and Mahomed Banker Hoossain Khan Bahadoor ; and the said Exceptions and Report 
being opened, upon debate of the matter on hearing what was alleged by the Counsel on both 
sides : This Court doth order that the said Exceptions be allowed, with costs of the proceedings 
had before the said Master, and of this application and order. 

“By the Court” » 

In the view that their Lordships take of the matter, the first exception is unim- 
portant : for, whether the document to which it relates be considered or not* con- 
sidered as part of the evidence, the conclusion as to the question of legitimacy must, 
according to their Lordships’ opinion, be the same ; and with regard to that ques- 
tion, their Lordships find it to be, if not established, at least highly probable, that 
the appellant who seems now to be between fifty-eight and sixty-two years of age, 
was born in the house of Chaittore' Begum, a Nicka wife of Oomdut Ool Oomr^h ; 
and it appears to be clear that he (the appellant) is the son of a woman who 
was as a protegde, or dependant, if not a servant, of that lady. She seems 
to have brought up'the appellant’s mother Ameen Sahiba, mentioned in the 
Eeport, and to have taken an interest in her. It appears likely that Ameen Sahiba, 
from a time preceding her adolescence, until the death of Chaittore, had no other 
home than the residence of Chaittore, and that Oomdut Ool Oomrah, whether legiti- 
mately, or illegitimately, was the father of the appellant, and so, from the time 
of his birth, reputed generally to be ; their Lordships, by using the term reputed 
generally, ” not, however, meaning to affirm or deny that there ever was any 
acknowledgment of the paternity by Oomdut Ool Oomrah, He (Oomdut Ool 
Oomrah) died befoi'e the year 1802, and was survived for several years "by Chaittore. 
She was survived for several years by Ameen Sahiba, and since the death of 
Ameen Sahiba some years have elapsed. 

‘ More than once in the proceedings before -as, Ameen Sahiba is described as a 
slave. Their Lordships, however, believe, and it has been, by the Counsel on each 
side, at the bar, expressly and distinctly admitted that she was not so. Their Lord- 
ships, accordingly, for every purpose of the present litigation, assume that Ameen 
Saliiba, during, her whole life, was free. 

Chaittore, who seems not to have had any child of her own, appears to have 
adopted the •appellant from the time of his early childhood, if not from the time of his 
birth, and thenceforth during the whole of her life to have ti*eated him as her son ; 
and both the appellant and bis mother lived continually, as it seems, with Chaittore 
until her death — the appellant from his birth, his mother from a time preceding 
hat- event. The appellant’s examination in support of his state of facts, contains 
-but an indistinct and indirect, if it contains any allegation that his mother was 
ihe wife of Oomdut Ool Oomrah, 
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Proceeding on the basis of these remarks, their Lordships deem it Accessary or con- 
venient now to divide the evidence into two portions : the first consisting of jbhe 
testimony of two widow ladies, named Shurfoon Nissa Begum and Fakroon Nissa 
Begum (pp. 12, 13, 14, Appendix), and the second consisting of all the rest of the 
evidence ; and to consider the second portion previously to consider the first ; and 
in considering the second portion, to deal with it as if the first were not existing. 
So viewing the evidence, their Lordships are of opinion that what has just been 
described as the second portion of it is insufficient to support the appellant’s con- 
tention that he is the legitimate or legitimated son of OomdutOol Oomraii. By the 
second portion of the evidence it is not shown that there was at any time a cere- 
mony of marriage between him and Ameen Sahiba, or that she at any time claimed 
or professed or represented herself to be his wife or widow, or was at any time 
acknowledged by him as his wife, or was by the Government or otherwise at any time 
recognized or treated as his wife or widow. Though five other ladies, as his widows^ 
had allowances from the Government, she had none. 

The' case, too, thus regarded, there is no proof that Oomdut Ool Oomrah at 
any time treated, recognized, or acknowledged the appellant as his son, and it does 
not (we think) help the appellant that soon after his alleged father’s death, the 
-appellant, as a member of Oomdut Ool Oomrah’s family, had a pension from the 
Government which the appellant still enjoys, and which there seems to their Lord- 
ships to be no reason in point of justice, fairness, or propriety, why he should not 
continue to enjoy. That pension was, with the assent and concurrence of the family of 
G<^dat Ool Oomrah, certainly allotted to the appellant, then a minor, in very early 
chuahood, as a son of Oomdut Ool Oomrah, but also as the son of Chaittore, 
which, by adoption, though by adoption alone, as already mentioned, the appellant 
wa§ : nor can he, in our opinion, be taken to have had, or to be enjoying, any Go- 
vernment penS'ion or Government allowance whatever, in the character of a son g£ 
Ameen Sahiba. It was for the pecuniary interest of Chaittore, with whom the 
mother and the son were living, to represent the appellant as Chaittore’s son, 
•and if Ameen Sahiba was not a widow of Oomdut Ool Oomrah, it was for her 
interest also, and that of the appellant, that he should not be represented as her son. 
Their Lordships are of opinion that unless the testimony, forming what their Lord- 
ships term the first portion of the evidence, ought to be deemed credible *and of some 
weight, the appellant’s claim fails. Is then, Shurfoon Nissa Begum, or Fakroon 
Nissa Begum, a credible witness ? . They have deposed thus : — 

‘‘ Shurfoon Nissa Begura, a widow, residing at No. 25, in Amyapah Moodelly Street, at 
lioyapettah, within the local limits of Madras, produced, the 19th day of April 1858, for examin- 
ation before the Master in support of the state of facts and charge of Mahomed Banker Hoossain 
Khan Bahadoor, left in this cause having been first duly sworn, said : 1 know Mahomed Banker 
Hoossaia Khan. I knew his mother and father, who was my brother. There was a girl inside 
the house ; he married her by Nicka. The Nawab Oomdut Ool Oomrah married by Nicka Ameen 
Sahiba. Some time after the Nicka marriage, Bauker Hoossain was born. Immediately 6n the 
birth of the child he was given in adoption to Chaittore Begum. I vras present -at the Nicka. 
The Nicka was read outside. The people came in, tied a Lutcha and put a nose ornament, The 
■Lutcha was tied on Ameen Sahiba, and the nose ornament was put on her ; I cannot say who 
by, there were so many persons present. I do not know if any of the people are alive except us 
two. After the Nicka ceremony Oomdut Ool Oomrah and Ameen Sahiba lived as husband and 
wife. After Bauker Hoossain Khan’s birth, Ameen Sahiba was in the Chittore Begum’s house. 
Bauker Hoossain Khan has been treated by myself as my brother’s son, as my nephew. I knew 
Shasavar Jung j he was the son of my bi'othei* Oomdut Ool Oomrah. Shasavar Jung's mother 
Was Koolsoon Begum, wHo brought him up, and Bauker Hoossain was brought by Chaittore 
Begum. * • 

'Oross-exammed hy Mr. Ameen Sahiba was a child of a poor man : I do not 

know his name, Ameen Sahiba was not a slave girl in the family ; she was the child of a poor 
nobiemau who, being unable to support his child, gave the child to be supported by Chaittore 
Begum. I know this because we were in the habit of going to Chaittore Begum’s house, and she 
In the habit of coming to us. Upon asking Chaittore Begum, she said it was a poor noble- 
mau’s child, and I bring her up. She did not say who the poor nobleman was, and we did not 
ask. I was present when the Nicka took place. I was notin the Dewanah Khanah when the 
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Nicka • was read took place. I was-among the assembly of the females. Ameen Sahiba died 
latelV} about seven or eight years ago. . . . t> » 

Me- examined hy Mr, Ititchie, — Ameen Sahiba lived in Chaittore Begum s house up to the 
time of her death. 

‘‘ Examination of Faliroon Nissa Begum, 

Fakroon Nissa Begum, a widow, residing at No. 16, Yencatachellum Chetty Street, af 
Triplicane, within the local limits of Madras, produced the 19th day of April 3858, for examin- 
ation before the Master in support of the state of facts and charge of Mahomed Banker Hoossain 
Khan Bahadoor left in this cause, having been first duly sworn, saith : I know Mahomed Banker 
Hoossain Khan Bahadoor. I knew his mother ; she was called Ameen Sahiba, but commonly 
known by the name of Biidde Beebee ; she married Oomdut Ool Oomrah by a Nicka ceremony. 
Oomdut Ool Oomrah was my brother. I was present at the ceremony. This was many years ago. 
It took place in the Chepauk Garden. I cannot say when Mahomed Banker Hoossain Khan 
Bahadoor was born, Uit he was about,^ year or a year and a quarter old when his father died. I 
knew the late Shasavar Jung Bahadoor ; he was my nephew ; he was the step-brother of Mahomed 
Banker ; -when they were young, they were received as brothers and played together ; when 
they grew up, they remained separate. Mahomed Banker was brought up by Chaittore Begum, 
who was the mother of Shasavar Jung. Mahomed Banker was born after the Nicka marriage of 
Ameen Sahiba, Oomdut Ool Oomrah used to call the child to him, see it and caress it, and treat- 
ed him as hs did Shasavar Jung. Mahomed Banker has been received by myself and other 
members of Oomdiit Ool Oomrah’s family as his son. 

“ Cross-exammed hy 3Ir. Wilkins.— I am seventy-five years old. Ameen Sahiba was 
the daughter of a poor woman, who was not a slave girl. I do not know who the father 
of Ameen Sahiba was. I do not know if the Cauzee was present at the time of the 
Nicka marriage. The ceremony took place outside, and the ladies were all collected inside 
of the house on occasion of the ceremony, I was in the assembly, I saw the Nicka was 
read ; it was read in the Dewan Khanah ; afterwards the people came where the ladies were 
and congratulated each other. I was not present in the Dewan Khanah when the Nicka cere- 
mony was regd. After this was read outside, the people came in where the ladies were,'1feid 
tied the Lutcha and put the Nuttoo. The Nuftoo was put in the nose of x^meen Sahiba ; I do 
not recollect who did this. The Lautcha was tied on the neck of Ameen .Sahiba ; I do not 
recollect who tied the Lutcha. Before her marriage Ameen Sahiba was a Mussulman’s child, a 
poor man’s child; ani was brought up in the house of Chaittore Begum. Ameen Sahiba is 
dead; she lived many years after Mahomed Banker’s birth. I do not know anything more of 
the Nicka than I have said. I know nothing about the dowry. 

Me-examined hy Mr, Ritchie, — I did not hear the Nicka read. Ameen Sahiba was inside 
the Zenanah with the females during the whole of the marriage ceremony. Ameen 
Sahiba was of marriageable age at the time of the ceremony. After the ceremony Ameen 
Sahiba lived in the house of Chaittore Begum. Chaitore Begum was the wife of Oomdut 
Ool Oomrah.’^ ■ 

Whatever may have induced the ladies to give this testimony, their Lordships 
find themselves unable to credit it. They think it very highly improbable that if 
a ceremony of marriage between Oomdut Ool Oomrah and the appellant's mother 
of any such kind as that stated, or of any kind, had taken place with such a degree 
of publicity as that alleged by the two ladies, or with anything like it, the fact 
would not have been proved also by some other witnesses or witness, notwithstand- 
ing the lapse of time. Nor do their Lordships believe that Chaittore or Ameen 
Sahiba would so have conducted herself, or so acted as they respectively appear to 
have done, if there had been any such marriage. The conduct of both is so 
strongly opposed to the notion of a marriage between the protegde, dependant, or 
servant, and the husband of the protectress, patroness, or mistress, as to render it 
impossible for their Lordships to think that such a marriage took place, upon the 
foundation merely of the evidence before them. Why had not Ameen Sahiba, why 
did she not claim, a house or establishment of her own ? Why did she continue in 
that of Chaittore 1 Why not have, why not claim an allow^'ance from the Govern- 
ment ? Why concede, as she seem to have conceded, her son , to Chaittore t 
Why rest contented, or discontented in the humble and dependent, and almost, 
if not altogether, ignominious pciition in 'which she remained, when five wives 
of the Prince (her husband as now alleged) has establishments and allowances 
agreeing with his rank \ Their Lordships think that not a single portion of the evi- 
dence either of these two ladies can be trusted, and, if that is so, there is (it can- 
not be necessary to repeat) no proof that Ameen Sahiba was ever married, .nor 
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proof tliat she ever represented herself as a married woman, ou;/ks a widow, nor 
proof of any acknowledgment on the part of the alleged father by word or deed, by 
language or conduct, that he was her husband, or the father of her son. 

Their Lordships, therefore, hold that the judgment under appeal is right, unless 
as to costs. But, in arriving at this conclusion, they wish to be distinctly under- 
stood as not denying or questioning the position that, according to the Mahomedan 
law, the law which regulates the rights of the jiarties before us, the legitimacy or le- 
gitimation of a cliild of Mahomedan parents may properly be presumed or inferred 
from circumstances without proof, or at least without any direct proof, either of a 
marriage between the parents, or of any formal act of legitimation. 

Here there is, in their Lordships’ judgment, an absence of circumstances sufid- 
cieht to found or justify such a presumption or such an inference. 

With regard to costs, however, their Lordships do not impute to the appellant 
either wilful or corrupt perjury, or subornation of perjury ; and, therefore, not mere- 
ly from the Master’s opinion, but from the circumstances of the case also, they con- 
sider the appellant’s claim, though untenable, so accusahle that they will humbly 
recommend to Her Majesty that the appellant should not be subjected to any cost 
(except his own) of the proceedings before the Master, or of those before the 
Supreme Court ; that the order before them should so far, and only so far, be varied ; 
and that there should be no costs of the present appeal. 


The 25th June I860. 

Present : 

Lord Kiogsdown, the Judge of the High Court of Admiralty, Sir -E. Eyan, 
Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile, 

Limitation— Eecovery of costs by E. I. Co. for prosecuting Appeals -by virtue 

of tbe 3 and 4 Wm, IV o, 41. 

On Appeal from the Sudder Dewanny Adawlut at Calcutta, 

The Government of Bengal, 
versus 

Shuruffutoonissa and another. 

Suit for the recovery of costs incurred hy the Government of Bengal in virtue of the Statute 3 and 4 
Wm. IV. c. 41, authorizing the Crown to appoint the East India Company to take charge of appeals and 
bring them to a hearing. 

The admission hy a defendant that a demand was claimable from some q[uarter or other, hut not as 
against the property in question, is not an admission within the meaning of Eegulation IIL of 1793, 
excepting a suit from limitatiou under that Eegulation. 

The Government having been expressly warned that the proper course to adopt for the recovery of the 
costs was to commence a regular suit, and not to proceed in a summary mode, and haying neglected for 1 3 
years to take that course, no “ good and sufficient cause’’ precluding theUi from obtaining redress according 
to the exception provided hy the aforesaid Eegulation could be presumed to justify the exemption of their 
suit from limitation. 

The recoveiy of these costs does not constitute “ a public right ” within the meaning of Eegulation 
1805, enabling the Government to sue notwithstanding the lapse of time. 

It will he necessary in this case merely briefly to advert to some of the cir- 
cumstances which have given rise to the questions discussed at the bar. It appears 
that there was a suit of very old standing ; of such great antiquity that even the 
parties do not attempt to state at what period an appeal to His late Majesty in Coun- 
cil was lodged against a decision of the Court of Sudder .Dewanny Adawlut at Calcutta. 
Some time prior, however, to the year 1883, an appeal had been preferred by Shah 
Assud Oollah, the father of one of the present respondents, againsj Mussumat 
Emamun, as respondent. 
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In virtue of^the Statute* that was passed, giving authority to the Crown to 
appoint the East India Company to take chai-ge of appeals and bring them to' a 
hearing, the cause was heard ; the appellant was condemned in costs ; and the 
decree of the Court below was affirmed. Previous to the hearing it seems that 
Shah Assud Oollah had died. . It does not appear from any of the proceedings in 
this case that the present respondent (his son) had anything to do with that appeal 
whatever individually ; but his father having been, condemned in the costs, proceed- 
ings were taken against the son, as possessing the property of his father, for the 
realization of the sum due for costs. 

In the year ] 837 the first proceedings in the present case were adopted, and 
the mode of proceedings was this The East India Company, in virtue of the 
rights they had acquired to recover the costs, proceeded against the son, and also 
a|ainst the wife. They proceeded for the purpose of rendering certain property, 
which was claimed by the wife as having been conveyed to her by deed of gift of 
her husband, amenable to the payment of those costs. These proceedings went on, 
and by a decree of the Zillah JuSge, which was made on the 29th December 1 837, 
a sale of half the real property of Shah Enaet Hossein was directed to be made, 
But Mussumat Shurrufutoonissa was dissatisfied with this order, and appealed to the 
Court of Sudder Dewanny Adawlut, and, on the 31st of January 1839, the Court 
reversed the order of the Zillah Court, and ordered all the property comprised in 
the decree of the Court below to be released, upon the ground that no summary 
order could, in the existing state of things, disturb her possession. 

Now, it is important to see what was really the tenor of that order, as set forth 
in the judgment of the Court of Sudder Dewanny Adawlut, which states the facts 
more p^ticularly. It appears that this property had been registered in the Collec- 
torate in the name of the respondent ; that it had been alleged to have been given up 
by deed of sale in lieu of dower ; and that she had, rightly or wrongly, obtained a 
decree on the l7th May 1830, in her favor. Now, the Sudder Adawlut in that 
case very clearly intimated what was' the state of things, namely, that it was impos- 
sible that the order of the Judge of the Court below could be affirmed, because the 
only mode of proceeding was that which they directed her to adopt, namely, to pro- 
ceed regularly to bring the property to sale, and no summary order disturbing her 
possession could be passed. 

This took place, as has been stated, on the 31st of January 1839, and no further 
proceedings were taken on the part of the Government to realize the payment of these 
costs by means of the sale of this particular property, until the year 1852, after the 
lapse of thirteen years. When this case came to be prosecuted after the year J 852, 
"‘the only objection we need notice, was an objection made on, behalf of the present ap- 
pellants, that the suit could not be brought on account of its being barred by the 
Statute of Limitations. , » ^ 

We will address our attention, therefore, to that question at once. % 

Two Statutes of Limitation have been adverted to by the Counsel for the par- 
ties before us, namely, Eegulatioa III. of 1793, and Eegulation IL of 1805. As- 
suming that it was possible that this suit might be governed by Eegulation III. of 
1793 Mr. Forsyth raised a question that it was excepted, by virtue of certain words 
found in that Eegulation, from the operation of that Statute itself, without refer- 
^ce to Eegulation II. of 1805 ; and he stated that the money had been demanded 
from the appellants for the matter in question ; and that the defendant admitted 
the correctness of the demand. Now, that the money was demanded may be per- 
’fectly true, and that the defendant might have admitted that the demand was 
'claimable from some quarter or other, may be perfectly true ; but that, according to 
■i^e intent or meaning of the words of the Eegulation, he admitted that there was a 
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claim as against the property in question, there certainly is not atom of evidence 
before their Lordships. 

Their Lordships think, therefore, that that Clause in the first Regulation can 
have no operation upon this case. 

Lei» us, then, consider the second question. There is an exception, '' when, 
either from minority or other good and sufiicient cause, he had been precluded 
from obtaining redress/' I will not say that '' other good and sufficient cause" are 
not words so comprehensive that they might, by possibility, extend to anything that 
may, in the ordinary meaning of these words, constitute a good and sufficient cause ; 
but is there any good and sufficient cause upon the present occasion ? Here in the 
month of January 1839, there in an express warning given to the Government, who 
had then sought to make this property amenable to the costs that the proper course 
was to commence a regular suit, and not to proceed in a summary mode. They had 
the proper course pointed out to them ; they pointed out to them the only course 
by which they coud make this property amenable ; and they neglected for the whole 
period of thirteen years to take any such measures. It is, therefore, quite clear, 
giving the most extensive meaning to the words, “ other good and sufficient cause/' 
that it is impossible to say that, either from minority or other good and sufficient 
cause," they were precluded from obtaining redress. 

We now come to what is certainly a very important point, namely, whether 
Eeo'ulation II. of 1805 extends to the present case, so as to enable the Government 
to sue, notwithstanding the lapse of time. Undoubted^, the great object of that 
Regulation of 1805 was to prevent vexatious suits, in consequence of the litigious- 
ness that generally prevailed among the natives of India, and in ail probability, it was 
not intended at that time to embarrass the East India Company, or the Government 
of India. But, be that as it may, Regulation II. of 1805 expressly declares that 
this Statute of Limitations should not be considered applicable to any suit for the 
recoveiy of public revenue, or for any public right or claim whatever, which might be 
instituted by or on behalf of Government, with the sanction of the Governor-General 
in Council, or by direction of any public officer or officers who might be duly autho- 
rized to prosecute the same on the part of Government ; or, secondly, to any claims 
on the part of Government, whether for the assessment of land held exempt from 
the public revenues without legal and sufficient title to such exemption, or for the 
recovery of arrears of the public assessment, or for any other yuhlic right whatever. 

Now, the question turns on the meaning that ought properly to be attached to 
these words, any other public right whatever Perhaps it would be too strict a 
construction to say that these words shall be construed precisely to be ejasdem 
generis with those matters which are mentioned before, namely, the assessment of 
land held exempt from the public revenue ivithout legal and sufficient title to such 
exemption, or for the recovery of arrears of the public assessment but although 
they may not be construed with that degree of strictness, yet they must be taken to 
depend upon the same principles, otherwise the word public" would have no 
naeaning. 

This brings us to the consideration of the question whether the recovery of 
these costs does or does not ‘Constitute a public claim. The Statute has been 
read, and we need not go through it again ; but by virtue of that Statute 
His Majesty in Council might give such direction as he thought fit to the 
United Company, or other persons, for the prosecution of these suits, and also 
might make such orders for security for, and for the payment of, the costs as His 
Majesty in Council should think fit. Accordingly, it appears that an order in 
Council was issued with a view to carry into effect this Statute, and that order 
in Council directed the East India Company to appoint Agents and Counsel for the 
different parties in the appeals then pending, to do all such matters and things as 
had been usually transacted and done by agents in the prosecution of appeals. 
Now, we are of opinion that these were all private acts between individuals, and, 
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that they had originally in their nature any thing of a public character to 
be ascribed to them. It appears that His Majesty, by another order in Council, 
directed that the Company should be entitled to denaand payment of their reason- 
able costs of bringing appeals to hearing by virtue of the Act, to such amount and 
from such party and parties, and should have a lien for the said costs on a]l money, 
lands, goods, and property whatsoever, which might be recovered in such appeal, 
and upon all deposits which might have been made, and all securities which might 
have been given in respect of such appeal. In other words, that order in Council 
placed the East India Company in precisely the same place and position as the 
winning party would have been in, if the appeal had come on in its ordinary 
course. It appears to their Lordships that the nature of this transaction was 
originally of a private character. It continued to be of a private character, and 
the only distinction that can be drawn is this, that the East India Company are the 
agents to assert the right of the originally successful party to the costs incurred in 
the appeal. . ^ ^ 

It has been observed in the course of this discussion that other persons might 
have been appointed, and nobody can for a moment say that, if it had pleased His 
Majesty in his wisdom to appoint anybody else to conduct these proceedings and 
to realize the costs, the parties so appointed would not have sued as private 
individuals. It pleased His Majesty, however, to appoint the East India Company. 
Can the appointment of one particular agent change the whole character and 
nature of the transaction from beginning to end, and convert that which was 
originally a private transaction, and nothing but a private transaction, into a 
transaction of a public character so as to bring it within the terms of the Regu- 
lation on which we have commented. 

Their Lordships are of opinion that the decision of the Court below was right 
and legal, and they, will, therefore, humbly recommend Her Majesty to affirm that 
decision, with costs. 


The 15th July 1860, 

Present : 

Lord Justice 'Knight Bruce, Sir E, Ryan, Lord Justice Turner, Sir J. T. Coleridge, 
Sir L. Peel, and Sir J. W, Colvile. 

Appeal to Privy Council— Dismissal of, for default of prosecution — Restoration of. 

On petition to restore an appeal from a decree of the Sudder Beivanny 
Adaivlut at Calcutta. 

Ranee Birjobuttee and others, 
versus 

Pertaub Sing, Government, and others. 

Application for restoration of appeal acceded to, in. consideration of the interests of infants being 
involved in the case, and vith reference to the state of that part of India where the matter arises in, after 
1857, on condition of the deposit of further security, and of the prosecution of the appeal within a certain 
time. 

The security in India was held to have gone hy the dismissal of the appeal for default of prosecution. 
The decision proposed to be brought under appeal was ripe for appeal in the 
■year 1856, if not in the year 1855, and the delay in various ways has been so con- 
siderable that, notwithstanding the state of India, especially that part of India where 
this matter arises, in and since the year 1857, it is probable, to say the least, that if 
Mr. Baboonaus’s personal interests had been alone concerned in this matter, the 
application now made would have been wholly unsuccessful. Their Lordships, how- 
^ver, cannot hut give some degree of attention to the circumstance that there are 
infants concerned whose interests were confided to him. Now, their Lordships do 
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not mean to go to the length of saying that where infants are!.6oncerned any de- 
gree of delay may be considered justifiable or excusable, or such as may be passed 
over : there may be circumstances so strong as even to prevent infancy from being 
an apology or an excuse. Their Lordships, however, after much consideration, do not 
view '‘the present case in that light, and considering the apology or excuse of in- 
fancy, and considering the manner in which the interests of minors are involved, 
and the state in which the part of India from whence the case comes was, in and 
after the year 1857, their Lordships are of opinion that on certain terms this 
application may be acceded to. 

The applicant, their Lordships think, must pay the costs of the present applica- 
tion. The applicant, their Lordships think, must find security, that is, find a de- 
posit to the amount of 600//., to be made on or before the ist December next, and he 
must undertake to havg the appeal set down so as to be in their Lordships’ list for 
hearing at the sittings after Hilary Term next. 

Mr. Rolt. — That will enable us to communicate with India. 

Lord Justice Knight Bruce. — One of their Lordships’ reasons in thus deciding 
has been that the security in India is gone by the dismissal of the appeal. Security 
was given, I think, to the amount of 4,000 rupees in India ; that is gone : therefore, 
if that money were deposited, you would be able to get it back. 

Mr. JRoU . — I was not aware that it would have actually gone by the dismissal 
of the appeal. 

Lord Justice Knight Bruce. — Upon that footing we fix the amount of 600i* 
oh the hypothesis that that security is gone, and that you will obtain it back. 

Mr. Rolt — If that security stands it would be 200/. in addition : that would 
answer your Lordships’ purpose. 

Lord Justice Knight Bruce. — That, I suppose, would be so, if that security 
stands j but we do not think it can stand. 

Lord Justice Turner. — I do not see how it can stand. 

Lord Justice Knight Bruce. — The authorities in India may be informed that 
we proceed upon the hypothesis that you will be entitled to have that money back 

Mr. Rolt. — Yes, I am much obliged to your Lordships. 


The 18th July 1860. 

Present : 

Lord Kingsdown, the Judge of the High Court of Admiralty, Sir E. Eyan, Sir L. 

Peel, and Sir J. W. Colvile. 

Agreement by third party to pay for another— Bona fide endeavour of the obligor 
to perform his engagement — Disposition of Obligee to prevent performance- 
interest. 

On Appeal from the Sudder Dewanny Adaiolut at Calcutta. 

Earn Gopal Mookerjee, 
versus 

Masseyk and Kenny. ^ 

■Where a third person voluntarily consents to incur liability on account _ of another, and binds 
himself in a penalty for the due performance of his engagement, the nice technicalities of English Lavr are 
not applicable, "but the real intention of the parties must he looked to. In this case, th^e hmng been a 
bondjide endeavour on the part of the respondent fairly to perform his engagement, and there having been 
a disposition on the part of the appellant to throw obstacles in the way of the pefoimance in-order to obtain 
payment of the penalty conseq^uent on non-performance, the appeal was dismissed. 

It appeared that there was an interval of several months during which time no interest was calculated. 
The Privy Council, although inclined to believe that the interest was due, yet finding that the point was 
not stated in the reasons of appeal laid before the Sudder Court, aud that it did not appear to have beep 
suggested below, disallowed it. The sum would probably bave been allowed if it had been asked ; and ^ 
it had been refused, the amount would have been far below that for which an appeal to the Privy Council 
could be brought. 

2 D 
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This is a suVc brouglit by the appellant to recover 12,829 rupees alleged to be 
dne to him from the respondents under an ekrarnamah or agreement.^ 

it appears that the appellant was the lessee of certain lands in the zillah of 
Jessore, and that the respondent Kenny, who was the proprietor of several Indigo 
Factories in that district, was under-lessee of a portion of the property. 

The appellant alleged that a large sum was due to him from Kenny for rent, 
and he brought several actions in the Zillah Court of Jessore to recover the amount, 
and issued attachments against Kenny^s factories and other property. 

In 1850, while this litigation was pending, the other respondent Masseyk 
intervened and alleged that he had become the purchaser of the interest of Kenny, 
and he objected to any sale being made under the attachments. 

He btained an order to stay the sale under four of the attachments, from 
which order the present appellant appealed to the Sudder Dewanny Adawlut, and 
that appeal was pending at the time when the engagement on which the question 
before us was raised, was entered into by Masseyk ; besides which three other exe- 
cution of decree cases were pending for trial in the zillah, and other actions were 
brought by Masseyk against the appellant. 

In this state of things the instrument in question was executed by Masseyk on 
the 25tli September 1850. * 

It is ill the Bengalee form and language, and is addressed by Masseyk to the 
appellant. It recites the circumstances already stated, and that Masseyk was de- 
sirous of coming to an amicable settlement for the money due to the appellant ; 
that the amount"due to the appellant from Kenny had been proved to be 33,589 
rupees 15 annas Spice, and of which under an amicable settlement Masseyk had 
agreed to pay to the appellant 25,000 rupees, and that the appellant had agreed to 
receive the said sum and make a remission. 

The agreementr fhen states that certain sums had already been received by the 
appellant in part of the 25,000 rupees ; that, at the time of the execution of the 
instrument, 10,000 rupees more had been paid to the appellant through his mook- 
tear, leaving 12,713 rupees; and that Masseyk agreed to pay this sum, with 
interest, from the 1st Bhadoon (16th August 1850) by two instalments, one of 6,000 
rupees, for principal, on the 10th Magh (22nd January 1851), and the other of 
6,719 rupees, for principal, on the 10th Choit (23rd March 1851). In what way 
the interest was to be paid, we will consider presently. The payments were to be 
endorsed on the back of the ekrar ; then follow these words : — And whatever 
sum of money I may at any time pay, you will first deduct the interest money out 
of that, and credit the balance for principal.’' 

■’V The factories are. then pledged for the payment of this money, as well as the 
'personal liability of Masseyk. Then follow these words: — If I faib to pay the 
whole of the money due to you, together with interest, after deduction of the remit- 
ted rnoney, agreeably to the condition written, hen the remission of the money 
that you have now made under the amicable settlement is not to hold good, and 
the said remitted money will be justly due by me, and you will realize it by the sale 
of the hypothecated Factories, and from me, my heirs, representatives, and execu- 
tors, and in the ejfent of any other person purchasing the said Factories from the 
’said purchaser.” 

Provision is then made for putting an end to the several suits subsisting 
between the different parties. 

It is to be observed that, although the debt from Kenny to the appellant might 
be 33,589 rupees 15 annas 3 pice, it by no means followed that the property which 
;'Masseyk had purchased was liable to the payment of the whole of that sum ; and, 
. whatever might be the liability of the property, Masseyk was, previously to this 
under no personal liability. By the agreement he made himself per- 
liable to he extent of 25,000 rupees for the debt of another ; of which 
half was actually paid at the time ; and these payments made and to be 
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marie were part of an arrangement for a general settlement of tl fe various disputes 
then pending between the parties, ami for the dismissal of the su'its. 

There is nothing in the agreement which makes to the payment of the instal-' 
ment on the days fixed of the essence of the contract, unless that stipulation is to be 
inferred from the words, If I fail to pay agreeably to the condition written." 

Instead of there being in any other part of the agreement anything to favour 
this construction, the nature of the engagements on each side, and the clause to which 
we have referred as to any payments on account being applied first to payment of 
interest, appear to us to furnish an implication to the contrary. 

It being a part of the agreement that the suits in the Zillah Court and the 
Sudder Dewanny should be abandoned, the vakeels of both parties, on the day of the 
date of the agreement, brought it under the notice of the Sudder Dewanny by peti- 
tion. It was also, on the same day, brought to the notice of the Zillah Court. 

The first instalment of 6,000 rupees became due on 22nd January 1851 : it was 
not'actnally paid till the 21st of March 1851. 

The second instalment became due on the 23rd March 1851, and was not 
received by the appellant until 5th July 1851. Under these circumstance*®, the ap- 
pellant has brought his action against Masseyk and Kenny, insisting that the agree- 
ment has not been performed according to its ten6r, and that he is, therefore, entitled 
to receive the payment of the whole amount of 8,000 and odd rupees, which, ha 
says, were only to be remitted on the condition of the less sums being paid punc- 
tually on the specific days mentioned in the agreement. 

On the part of the respondent it is contended that payment on the day was no 
essential • part of the contract ; that this is not the case of a creditor engaging to 
remit to his debtor a portion of his demand in consideration of. his making payment of 
smaller sums punctually at fixed periods in which case the punctuality of payment is 
the only consideration wliich the creditor receives for his indulgence : that this case 
does not, therefoi*e, fall within the principle of Ford and Lord Chesterfield relied on by 
the appellant, hut is a case in which a third person being under no liability, consents 
to incur that liability, and binds himself in a penalty for the duo performance of his 
engagement. 

The Judges of the Zillah Court, and all the Judges of the Sudder Court, have 
decided against the claim of the plaintiff, the present appellant ; and their Lordships 
have to consider whether any sufficient reasons have been urged for disturbing those 
‘decisions. 

Their Lordships are of opinion that they ought not to apply to this case the nice 
technicalities of English Law, that they must look at the agreement with a view to 
see what the real intention of the parties was, and must enquire whether it appears 
upon the evidence that ‘there has been any failure by the respondents in the sub- 
stantial performance of the contract ; and if there has been any default to whom 
s uch defi^ult is attributable. 

It appears to their Lordships to be sufficiently proved that on the lOtli Magh 
the respondent Masseyk, through his mooktear. offered to pay to Deb Coomar Kae, 
the mooktear of the appellant, in the Zillah of Jessore, the sum of 6,000 rupees as 
the first instalment due under the agreement, and that Deb Coomar Rae declined to 
receive it, alleging that he had not in his possession the ekrariiamah on which the 
receipt of the money was to be endorsed. This instrument is said to have been in 
the possession of the appellant himself, who resided at some distance from Jessore. 

It is objected, on the part of the appellant, to this offer — 

1. That the offer did not include the interest which ought at that time to 

have been paid ; .. 

2. That Deb Coomar Rae had no authority to receive the money on behalf of 
the appellant ; 

8. That the respondent was bound to seek out the appellant on the day of 
payment, and to tender to him the exact amount of principal and interest then due. 
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Their Lordsfeps, on consideration, are of opinion (contrary to the impression 
%Yhich they at first entertained) that, by the agreement, the interest on the 12,719 
X'upees, up to the day of payment, was to be paid at the same time with the 6,000 
rupees, and that, therefore, if it were necessary to prove a strict legal tender, such 
tender was not made ; but they are satisfied that the omission to include the inter- 
est arose merely from a misapprehension of the ambiguous words of the agreement, 
and that such omission was not the reason why the money was refused, and they 
think that a strict legal tender was not necessary. 

2. They are by no means satisfied that Deb Coomar Kae bad not authority 
to receive the money. He has not been examined by the appellant, and he was 
summoned as a witness by the respondent and he failed to appear. Se was the 
person through whom, if the attachments against the property had been prosecuted, 
the money would have been recovered, and to whom it would have been paid in the 
Zillah Court ; and he was, therefore, the person to whom the respondent might 
Well imagine that the ekrarnamah, on which the payment of the money was to be 
endors^, would be transmitted by the appellant. There seems no improbability 
in the statement of the respondent’s witnesses that Deb Coomar Rae said that he 
would send for the ekrarnamah that the endorsement might be made upon it. 

3. There seems to have been uncertainty on both sides as to the place at 
which the ekrarnamah was to -be produced and the money was to be paid. The 
instrument was executed at Calcutta, where the appellant had a mooktear ; it 
related to property at Jessore, where the appellant had another mooktear. The 
deed had been sent from Calcutta to be produced in the Zillah Court of Jessore. 
The appellant resided at Beernuggur, arid had a place of business at Kishnuggur. 
It is stated by the respondent that it was verbally settled, after the execution of the 
ekrar, that the money should be paid to the appellant’s mooktear in the Zillah of 
Jessore, and that appellant would send the ekrar to him. There is, however, *no 
proof of this. On the other hand, the appellant does not allege that there was 
any place fixed, either by agreement or by custom, or by rule of- law, where the 
payment should be made. He suggests indeed, at different times in the course of 
the proceedings, that the payment or tender might have been made to bis mooktear 
at Calcutta, or to himself at his house at Beernuggur, or to the house of the mab 
zemindar of the ijarah. To these the place of business of the appellant at Kish- 
nuggur was added in the discussion at our Bar as a proper place for making the tender. 

Upon the whole their Lordships are satisfied that there was a bond fide 
endeavour on the part of the respondent fairly to perform' his engagement, and that 
there is much reason to believe, with some of the Judges in the Court below, that 
there was desire on the part of the appellant to throw obstacles in the way of the 
performance, in order to obtain payment of the penalty which he expected would 
be the consequence of non-performance. 

The principle of these observations applies to the second instalment as well as 
the first ; and their Lordships have arrived without hesitation at the conclusion that 
the main ground of the appeal entirely fails, and that if the appellant has received 
the full amount of the principal sum of 12,719 rupees, with interest upon that 
sum till the time of payment, he has received every thing which he can justly claim. 

They are not, however, satisfied that he has received the full amooint of inter- 
est which he might reasonably demand ; because it appears that, with respect to 
the last instalment, there was an interval of several months, during which time no 
interest was calculated, the delay of payment during that period have arisen, as it 
is suggested, from the accidental absence of the European Judge from Jessore. It 
appears, however, that this point is not stated in the reasons of appeal laid before 
the Sadder Court, nor does it appear to have been suggested below. The sum 
would, probably, have been allowed if it had been asked ; and if it had been refused, 
thi amount would have been far below that for which an appeal to tiiis country can 
M- brought. • 
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Under these circumstances, their Lordships think they would nt>t be justified in 
modifying, on this ground, the order which they must humbly advise Her Majesty 
to make, viz., an order that this appeal be dismissed with costs. 


The SOth July 1860. 

Present : 

Judge of the High Court of Admiralty, Sir E. Eyan, Sir J. T. Coleridge, 

and Sir L. Peel. 

Action-Tort, 

Vn Appectl J^TOon the Supreme Court of Judicature at Port William in Bengal, 

Thomas Eales Rogers, 
versus 

Eajendro Dutt and others. 

In the case of damage occasioned by wrongful act, {i. e., an act which the law esteems an injury) the 
same remedy by action lies against the doer, whether the act was his own spontaneous and unauthorised 
or whether it was done by the order of Government. ^ Malice is not a necessary ingredient to the mainte- 
nance of the action. It is essential to an action in tort that the act complained of should,^ under the 
circumstances, be legally wrongful as regards the party complaining ; that is, it must prejudicially affect 
him in some legal right ; merely that it will, however tlirectly, do him harm in his interests, is not enough. 

The Govornment may prohibit its pilots from allowing any vessels under their pilotage charge to be 
taken in tow of a Steamer, the owners of which will only render their services on exorbitant terms. 

This was an appeal from the Supreme Court of Calcutta. The respondents 
were the plaintiffs in that Court, and their plaint recited that they, before the com- 
mitting of the grievances complained of, had been, and then were, the owners of a 
steam-tug called the Underwriter, employed for hire in towing ships to and from 
the port of Calcuta, and in the receipt of large profits from such employment ; and 
that the defendant was an officer in the Public Service of the East India Company, 
having the name and style of the Superintendent of Marine, and that, as such, he 
was invested with the chief authority and control over all the officers of the Bengal 
Pilot Service, employed by the Company on the Hooghly River for the purpose of 
piloting vessels thereon to and from the said port ; and that the said officers of the 
Bengal Pilot Service were the only pilots who, upon the said river, exercise the 
■calling of pilots, and take pilotage charge of inward and outward-bound ships ;^and 
that, in consequence of the perils of the navigations, no ship can with safety proceed 
inwards and outwards, or be duly navigated, except in ch^go of a competent pilot. 
After these recitals, the plaint charged that the defendant wrongfully and unjustly 
■contriving and intending to injure the plaintiffs, and to prevent them from contin- 
uing to employ their said steam-tug, wrongfully and injuriously issued and publish- 
ed a cei*tain order, addressed to the said officers of the Bengal Pilot Service, 
whereby he, as such Superintendent of Marine, strictly prohibited them from 
allowing the said steam- tug to take any ship in tow of which they should have charge. 
It then stated the period during which the order remained in force ; the deprivation 
of employment during that time ; and the consequent loss of profit, laying the dam- 
age at 20,000 rupees. To this plaint the appellant pleaded three pleas : on the first 
Goly of which, being the plea of not guilty, the question before their Lordships arises. 
The allegations in the inducement by way of recitals must be taken to have been ad- 
mitted by the defendant : and supposing the direct allegations which are in issue to 
have been proved in such sense as to make the action maintainable, no question was 
made before us as to the amount of the damages awarded. The point for consideration, 
therefore, is whether upon the evidence in the case this action is maintainable. 

As their Lordships view the evidence, the facts appear .to be the following 
The Bengal pilots are an organized body under the control of the Superintendent of 
Marine, which office, at the time in question, was filled by the defendant. They 
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form by far th^Jarger part of tbe Calcutta pilots, and on them devolves the almost 
indispensable duty of piloting vessels up and down the Hooghly to and from the 
sea and port of Calcutta. Tugs are constantly required for bringing vessels Tip : and 
the plaintiffs were owners of one, a steam-tug, the Underivriier, employed in this 
service. For such service thei'e are two rates of payment, one called the Govern- 
ment Certificate, in which the amount is regulated by a tariff according to the 
time employed ; the other depending on the special contract between the parties. 
On the 20th September 1 857, when the mutiny in India was in full vigour, Her 
Majesty’s ship Belleisle entered the Hooghly bringing troops for the Public Service. 
The Captain of the UnderiVTiter, Henry Fox, who was seeking employment, went 
on board and offered to take her up. At this time a Bengal pilot was in charge of 
her. Fox declined to take her on the terms of the Government Certificate, and 
asked a much larger sum, first 3,000 rupees, and finally 2,500. The Captain, not 
choosing to incur the responsibility of agreeing to this demand, telegraphed once 
and again to Mr. Beadon, the Secretary to the Government of India, stating, on the 
second occasion, the demand, that his pilot required a powerful tug, and asking 
what amount he might offer. On the receipt of this second application, Mr. Beadon 
communicated it to the defendant, with a letter stating what had passed, and con- 
cluding with these words, — what had better be done ? ” The defendant immediately 
went to Mr. Beadon, and gave him bis opinion that the charge was exorbitant : 
that it was Mr. Beadon’s duty to take steps to prevent such charges being^made 
for ships coining in with troops ; that the rate of charge might otherwise increase 
from day to day with the increasing necessities of the Government ; and added that 
if he left the matter to him, he would proceed to the Bankshall (the place of ren- 
dezvous for the Bengal pilots; and direct one of the officers to see the owners of the 
tug, and tell them that if they did not send down immediately an order to take the 
troops in tow, he would issue an order to the .officers of the Pilot Service, strictly 
prohibiting them from allowing the Underwriter to take any vship in tow of which 
they had pilotage charge. To this Mr. Beadon answered, I think you would do 
right ; and so left it with the defendant to dispose of the matter. What the de- 
fendant said he would do, he immediately did. The Government terms were still 
refused by the plaintiffs, and the service was unperformed by them. Whereupion, 
on the 22nd September, by the directions of the defendant, the order complained 
of was issued, and remained in force until the 19th October, when, by the direction 
of the Government, it was rescinded ; and it is for the loss of employment during 
tills interval that the action has been brought, and the damages awarded. 

,On this state of facts it does not appear to their Lordships material to consider 
whether the demand ftade on the part of the plaintiffs was exorbitant or not, nor 
whether the opinion expressed by the defendant, and on which he subsequently 
acted, was founded in good policy, or otherwise. Neither does it seem to them to 
conclude the question in the cause, that the act complained of is to be considered 
as the act of the Government, and that in the part which the defendant took in it 
he acted only as the officer of the Government, intending to discharge his duty as a 
public , servant with perfect good faith, and with an entire absence of any malice; 
particular or general, against the plaintiffs. For, if the act which he did was in 
itself wrongful as against the plaintiffs and produced damage to them, they must 
. have the same remedy by action against the doer, whether the act was his own 
spontaneous and unauthorized, or whether it were done by the order of the superior 
.power. The civil irresponsibility of the supreme power for tortious acts could not 
be maintained with any show of justice, if its agents were not personally responsible 
for them ; in such cases the Government is morally bound to indemnify its agent, 
and it is hard on such agent when this obligation is not satisfied ; but the right to 
^mpensation in the party injured is paramount to this consideration. Neither in 
|tke case of damage occasioned by a wrongful act, that is, an act which the law 
^^teenos an injury, is malice a necessary ingredient to the maintenance of the action: 
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an imprisonraeDt of the person, a hatterjr, a trespass on land, are instances, and only- 
instances,, in Avhicli the act may be quite innocent, even laudable, as to the intention 
of the doer, and yet, if any damage, in legal contemplation, be the consequence, an 
action will lie. 

But the foundation of every action of tort, apart from the question of malice, 
is an act wrongful, and which may be qualified legally as an injury. This position 
is not contravened in the very able and learned judgment of the Court below ; 
indeed, it is assumed as the principle of decision, and the wrongful act relied on js 
stated to be, “ the invasion of the right of the plaintiffs to employ their vessels in 
towage ; in other words, the right of exercising their lawful trade or calling, with- 
out undue hindrance from others.” No doubt an act which prirnd facie would 
appear to be innocent and rightful, may become tortious if it invades the right of a 
third person.* A familiar instance is, the erection on one’s own land of anything 
which obstructs the light of a neighbour’s house ; frimd facie it is lawful to erect 
what one pleases on one’s own land ; but if by twenty years’ enjoyment, the 
neighbour has acquired the right to the unobstructed transmission of the_ light 
across that land, the erection of any building which substantially obstructs it, is an 
invasion of the right, and so not only does damage, but is unlawful and injurious. 

The question then is whether, in this sense, the defendant has been guilty of a 
wrongful act. On the one hand, the Government has frequent occasion to have 
vessefs towed up the river, and it desires to have this done by the owners of to wing- 
vessels on certain terms which it believes to be just ; and it keeps in its service a 
body of pilots, who have the charge of vessels coming up the river ; and it is 
assumed that, practically, the discretion, for the time being, of employing the parti- 
cular towing-vessel that is to bring up a ship, is vested in the pilot who has her in 
charge. The plaintiffs decline 'to deal with the Governndent on the terms which it 
desires to deal on, and in a particular case insist^ on what appears to the Govern- 
ment not only to be an unreasonable demand in itself, but likely, as a precedent, 
to be injurious to the public interests, if yielded to in this particular instance. If 
the plaintiffs have the right, as undoubtedly they have, of prescribing what terms 
they please for the services they are to render, it cannot be doubted that the Go- 
vernment has an equal right to accept or refuse to deal -with the plaintiffs on those 
terms ; to say, we will employ you only if you will accept such or such a remunera- 
tion. And if the prohibition complained of had been limited to pilots in charge 
of vessels in the Public Service, we suppose no one would have imagined for a 
moment that there was anything wrongful in it, or that any action could be main- 
tained on account of it, however prejudicial its consequence might have been to 
the plaintiffs’ business ; nor could it have made any difference if there were no 
vessels to be towed up but those in the service of the Government, although the 
consequence would have been directly a total loss of employment by the plaintiffs ; 
Tor their right to exercise their calling must be understood only as co-extensive with, 
and not as over-riding, the right of the public or of individuals to deal with them 
or not, at its pleasure ; the right to buy or to refuse to buy is as much to be re- 
garded, as the right to- .sell or to refuse to sell. _ _ - 

But the prohibition certainly gOes beyond this ; it forbids the officers of the 
Pilot Service from allowing the Underwriter to take tranship in tow, of which they 
have pilotage charge, and the question is -Whether this difference in extent makes 
it, as against the plaintiffs, wrongful. Their Lordships are of opinion that it does 
not. For the interests of the community, and without any legal obligation, the 
Government hais recognized a body of pilots ; it does not appear that any law forbids 
the employment of a pilot who is not of that body, and indeed, it was proved that 
there were other pilots exercising their calling iii the port of Calcutta, on whom 
the Government prohibition would have had no effect. The Government certainly, 
as any other master, may lawfully restrict its own servants as to those whom they 
shall employ under them, or co-operate with in performing the services for the due 
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performance which they are enrolled and taken into its service. Supposing it 
had been believed that the Underwriter was an ill-found vessel, or in any way 
unfit for the service, might not the pilots have been fully forbidden to employ her 
until these objections were removed 1 Would it not, indeed, have been the duty 
of the Government to do so ? And it is not equally lawful and^ right when it is 
honestly believed that her owners will only render their services on exorbitant 
terms ? As regards individual owners of vessels, of all but those employed on its 
own account, the Government by its pilots co-operates with the plaintiffs in the 
service of bringing their vessels safely into port ; may it not refuse that co-opera- 
tion so long as it believes the demand made by them unreasonable and likely 'to be 
prejudicial to its own interests, that is, the interests of the public ? Their Lord- 
ships think this question can admit of only one answer, and if so, the prohibition 
issued by the defendant in its whole extent was a lawful act, and did not interfere 
injuriously with any right of the plaintiffs. * 

It will be observed that their Lordships are only dealing with a case in which 
no malice in the most general sense of the term, is imputed or proved against the 
defendant. It is unnecessary to consider what would have been their judgment 
in a case in which the defendant had given the same advice to the Government, 
and done the same act towards the plaintiffs from any indirect motive, or with 
direct malice against them. It is enough to say that the decision of such a case 
would turn on totally different principles from the present. 

It will be observed also that their Lordships' reasoning identifies the act of the 
defendant with the approbation of the Secretary to the Government : and they do 
this, not forgetting his letter to the defendant, dated the 15th October, in which 
the defendant is censured for his act, and directed to re-call it ; for their 
Lordships think that the evidence of the defendant, uncontradicted by the evidence 
of Mr. Beadon, clearly establishes that the defendant acted wdth his approbation. 
To him application had first been made for directions by the Captain of the 
Belleisle, and Ije sought advice of the defendant, accepted the advice which was 
given in good faith, and could not have been withheld without breach of duty, and, 
if so, the character of the act cannot be changed by the change of opinion subse- 
quently manifested, or by the censure which it was thought right to inflict upon 
the agent. 

This case was disposed of in the Court below in a very learned and elaborate 
judgment, to which their Lordships have given the full consideration it deserves, 
though they cannot accede to all the conclusions of that judgment. This appeal 
has also been very ably argued at the Bar ; but their Lordships have not thought 
it necessary to review aUd distinguish the many cases cited, either in the judgment 
or the argument. It seems to them that, when the legal principle to which they 
have adverted are applied to the facts of this case, its decision turns on a very plain 
and elementary point : it is essential to an action in tort that the act complained 
of should, under the circumstances, be legally wrongful as regards the party 
complaining ; that is, it must prejudicially affect him in some legal right ; merely 
that it will, however directly, do him harm in his interests, is not enough. The 
cases are of daily occurence in which the lawful exercise of a right operates to the 
detriment of another, necessarily and directly, without being actionable. The 
present case appears to their Lordships to be no more ; and they will, therefore, 
humbly advise Her Majesty that the judgment of the Court below ought to be 
reversed, and that the costs of the appeal should be borne by the respondents. 
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The 30th July 1860. 

Present : 

Lord Justice Knight Bmce Sir E. Ryan, Lord Justice Turner, Sir J. T. Coleridge, 
Sir L. Peel, and Sir J. W. Colvile. 

Crown— Escheat— Brahmins. 

On Appeal from the Sadder Dewanny Adawlut at Madras, 

The Collector of Masulipatam, 
versus 

Cavaly Vencata Narainapah. 

On tlie death of a Brahmin (whether sacerdotal or not) without heirs, the Sovereign power in British 
India is entitled to take his estate by escheat subject however to the trusts and charges previously affecting 
the estate. 

Of the various questions that have arisen in this case, the only one which 
appears to have been argued in the Court of Sudder Dewanny Adawlut at Madras — 
certainly the only one decided by that Court — is, whether, on the death of a Brah- 
min without heirs, the Sovereign power in British India is entitled to take his 
estate by escheat. The decision of the Sudder Court upon this question strikes at 
the root of the appellant s title ; and its correctness is therefore the first thing to 
be now considered. 

The learned Judges of the Sudder Dewanny Adawlut have treated the ques- 
tion as one to be determined merely by Hindoo Law ; and, recognizing the general 
right of the Crown or other ruling power by escheat when there is a failure of 
heirs, having adopted and enforced an exception as to the property of Brahmins, 
which is supposed to result from certain texts in Menu and other ancient authori- 
ties. The arguments addressed to us have also assumed the applicability of the 
Hindoo Law; and their Lordships, therefore, purpose to deal primaiily with the 
question, whether that law, as it now obtains in British India, hasj if applicable to 
the casg, been properly held to be fatal to the appellant’s title. 

For the exposition of the Hindoo Law on the point, it is unnecessary to go 
back further than the ‘ Mitacshara.’ That treatise, the highest authority on the 
law of inheritance in the part of India where the zemindary, the subject of this suit 
is situate, comprises, amongst other authorities, the passage of Menu, which is 
principally relied upon. It is, however, from the consideration of the whole chap- 
ter of the work, and of the different authorities which are there collected, taken 
together, that we are most likely to arrive at a right conception of the law. 

The important passages are in Articles 3, 4, and 5, of Chapter II, Section 7. 

From these it would appear that the beneficial enjoyment of a Brahmin’s pro- 
perty ought not, on his death without heirs, to pass to the King ; that it ought, in 
some way or another, to j3ass to other Brahmins. But the texts also show that it 
is not to pass to Brahmins generally, or even to any definite or well-ascertained 
class of them. The persons to take the beneficial interest are to be Brahmins, 
having certain spiritual qualifications ; they are to be pure in body and mind^ and 
are to have read the three Vedas. If this be the law, it seems to imply a 
power of selection ; and a right of possession, at least intermediate, of the property- 
in somebody. It cannot be supposed that the first Brahmin, who could lay hands 
upon the property of a member of his caste dying without heirs, was to hold it, 
subject, perhaps, to the condition of showing that be possessed the personal qualifi- 
cations which law requires. 

' It appears to their Lordships that the passage quoted by the Mitacshara from 
Nareda, in the very Section which cites the prohibition of Menu, shows what the 
law in its utmost strictness was. That passage is — If there be no heir of a 
Brahmana’s wealth, on his demise it must be given to a Brahmana, otherwise the 
King is tainted with sin.> In other words, the King is to take the property, but to 



BRIVY COUNCIL JUDOMENTS, 


418 


take it subject to tbe duty, which he cannot neglect without sin, of disposing of it 
■ut his discretion amongst Brahmins of the kind contemplated by the preceding 
texts. 

If this be so, it appeal's to their Lordships that, according to Hindoo Law, the 
title of the King by escheat to the property of a Brahmin, dying without heirs, 
ought, as in any other case, to prevail against any claimant who cannot show a 
better title : and that the only question that arises upon the authorities is, whether 
Brahminical property so taken is in the hands of the King, subject to a trust in 
favor of Brahmins. In this suit, where the issue is between the Government claim- 
ing the property (whether subject to a trust or not) by escheat, and a party claim- 
ing by an adverse title, it is unnecessary to decide whether the duty imposed upon 
the King is one of imperfect obligation, or a positive trust affecting the property 
in his hands, or whether, if a trust, it is or is not one incapable of enforcement by 
reason of the uncertainty of its objects. It is also unnecessary to decide on the 
arguments addressed to us concerning a distinction or supposed distinction between 
the Brahmins, who have been called sacerdotal Brahmins,''’ and the ordinary 
members of the caste. For assuming that the appellant's title is to be governed 
by Hindoo Law, and assuming that there is no valid distinction in this matter 
between sacerdotal and other Brahmins, their Lordships, for the reasons above 
stated, would be unable to concur in the judgment under review. 

Their Lordships, however, ax'e not satisfied that the Sudder Court was not in 
error when it treated the appellant’s claim as wholly and merely determinable by 
Hindoo Law. They conceive that the title which he sets up may rest on grounds 
of general or universal law. 

The last owner of the property in question in this suit derived her title under 
an express grant from the Government to her husband, a Brahmin, whom she 
succeeded as heiress-at-law. . If upon her death, there had been any heirs of’ her 
husband, those heirs must have been ascertained by the principles of the Hindoo 
Law ; but by reason of the prevalence of a state of law in the Mofussil, which 
renders the ascertainment of the heirs to take on the death of an owner of proper- 
ty, a question substantially dependent on the status of that owner. Thus the 
property being originally, and remaining, alienable, might have passed by acts intef 
vivos in succession to British subject, to foreign European owner, to Armenian, to 
Jew, to Hindoo, to Mahometan, to Par see, or to any other person, whatever his 
race, religion, or country. According to the law administered by the Provincial 
Courts of British India, on the death of any owner, being absolute owner, any 
question touching the inheritance from him of his property is determinable in a 
manner personal to the last owner. This system is made the rule for Hindoos and 
Mahomedans by positive regulation ; in other cases it rests upon the course of 
ji|,dicial decisions. But when it is made out clearly that by the law ap|)licable to 
■the last owner, theo'e is a total failure of heirs, then the claim to the land ceases 
(we apprehend) to be siibject to any such personal law; and as all property not 
dedicated to c^'tain religious trusts must have some legal owner, and there can be, 
legally speaking, no unowned property, the law of escheat intervenes and prevails, 
and is^adopted generally in all the Courts of the country alike. Private ownership 
iiot existing, the State must be owner as ultimate lord. Consequently, the claim of 
‘the Government, in the present instance;, might have been considered with reference 
to this principle. 

In the case of the East India Company vs. the Mayor of Lyons (1 Moore, 
East India Appeals) the question arose whether an alien could hold lands in British 
India. Some of those lands were without the bounds of a Presidency town. It 
was decided on appeal here, that that part of the law of England, which disabled 
an alien from holding land against the claim of the Crown had not been introduced 
into India but the reasons and principles of the decision do not appear to their 
liiordships to be inconsistent with the view that they take ..of the present controversy. 
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In the present case, if the Hindoo Law had expressly provided that, upon the 
death of a Brahmin without heirs, ordinarily so-called, his property should pass to 
some definite person or class of persons if, for instance, it admitted, in the caso 
of a Brahminical succession, collaterals more remote than it woidd admit in the 
case of succession to a Sudra, there would be ground for excluding the title of the 
Crown, because there would, by Hindoo Law, be some person in the nature of an 
heir capable of succeeding ; but here the Court of Sudder Dewanny Adawlut rests 
its decision on what it terms "'the primary declaration of Menu that the property 
of a Brahmin shall never be taken by the King.’^ That declaration is contained in 
an article (see Menu I, and 189) which, assuming a complete failure of heirs, nega- 
tives the King’s right to Brahminical property, whilst it affirms his title to the* 
wealth of all other classes in such circumstances. In so dealing with the question^ 
the Sudder Court was, we think, applying the actual or supposed Hindoo Law, in- 
derogation of the general right of the British Sovereignty. 

Their Lordships’ opinion is in favor of the general right of the Crown to take- 
by escheat the land of a Hindoo subject, though a Brahmin, dying without heirs 
and they think that the claim of the appellant to the zemindary in question (sub- 
ject or not subject to a trust) ought to prevail, unless it has been absolutely, or to the* 
extent of a valid and subsisting charge, defeated by the acts of the widow Lutch- 
medavummah in her life-time. In the latter case, the Government will, of course, 
bo entitled to the property subject to the charge. 

It follows that the decree of the Sudder Adawlut cannot stand. The manner in 
which it ought to be varied depends upon the decision of the questions which have 
been raised on this appeal touching the effect of the acts of Lutchmedavummah in 
her life-time. On none of these has the Sudder Adawlut adjudicated. On some 
of them, as, for instance, the effect of the Collector's acts in 1841, it is particularly 
desirable to have the judgment of that Court. Again, it appears to their Lordships* 
very doubtful whether the present record affords the materials requisite for the 
satisfactory decision of some of those questions. There is little, if any, legel evidence 
of the nature of the advances made to the widow, or of the necessity for them. It 
may also be material to know what was the nature, and what the effect, of the pro- 
ceedings by which the execution of the razeenamah was suspended. In these cir- 
cumstances, their Lordships, though they would have been glad to determine, if they 
could, this long litigation by a final decree, do not feel that they can safely do more 
than remit the appeal to the Sudder Adawlut for further hearing, with a declara- 
tion that the general right of the Government by escheat (subject or not subject to 
a trust) has been established. It is right, however, to state further their Lordships’ 
opinion that the proceedings of the Sudder Adawlut, under the dates of the 27th of 
October 1858, and the 21st of October 1854, at pp. 32 and 34 of the Appendix, do 
not constitute any bar to the title of the appellant in this suit ; but that they do 
amount to an award of possession, with which, in the present state of the cause, and 
until its final adjudication, their Lordships will not interfere. 

Their Lordships desire again to suggest for the consideration of the parties, 
that some arrangement for the surrender of the Zemindary to Government, upon 
payment of what is due to the respondent for the advances actually made, would 
probably meet the real justice of the case, and save both parties from protracted 
litigation. 
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by the appellant as the map produced by Chatter Singh, the defendant in 
there appear to be several pokhurs or tanks and an oval mark which, though it 
contains no description, .but the words peepul tree,'' the appellant now contends, 
denoted the old pokliur referred to in the decree. Hence the common appeal to‘ 
the decree of 1816 does nothing more than settle one of the termini of the bound- 
ary line, and resolve the general issue of the boundary into the two particular' 
issues, where was the old bandh ? and where the old pokhur ? 

The Principal Sadder A.meen, before whom this suit was pending, took 
the evidence which each side tendered touching either the possession of the 
disputed lands or the boundary question. He also, by a proceeding dated the 
5th of May 1847, (Appendix p. 10), directed one liallah Sheeb Lall, the Record- 
Keeper of his Court, to visit the spot and make a plan of the disputed land in 
the presence of both parties. To the character and mode of proceeding of the 
Lallah, objection is no longer taken. He visited the spot and made the map or 
plan marked No. 1, and the I'eport, which is set forth at page il of the Appen- 
dix. Upon these materials and the evidence taken provioiisly, the Principal 
Sadder Ameen made his first decree in favor of the Appellant. It is dated the 
28th of December 1848, and is set forth at page 12 of the Appendix. From that 
decree the respondents appealed to the Sadder Dewanny Adawlut. In the Appellate- 
Court a preliminary objection was taken to the decree on the ground that the' 
Principal Sudder Ameen had omitted to draw up the issues in the suit in 
conformity with Section 10 of Regulation XXVI of 1814 ; and the Court saw 
fit to remand the case to the J udge below, with a direction to lay dowm the issues 
in the regular way, and “ having called upon both prties for proofs and refutations 
of those issues, to try and determine the case de novo!' The case went back ; 
and the Judge laid down the issues, which were substantially, — Yfliether the lands 
in question were within the boundaries of Mouzah Rampoor as defined by the 
decree of 1816, and whether the plaintiffs suits were within the period of limita- 
tion or not. By the same proceeding, which was dated the 4th December 1852, 
(Appendix p. 63), he ordered that the parties should be called upon for their proofs. 
The appellant took no advantage of the opportunity thus afforded to him of giving 
fresh evidence ; but, by petition, prayed for judgment on the evidence, oral and 
documentary, already given. This petition is at p. 64 of the Appendix. The 
respondents only filed certain judgments of the Sudder Dewanny Adawlut, given 
in other cases, for the purpose of showing the invalidity of Sheeb Lall’s investigation 
and report, — a point now given up. The Principal Sudder Ameen therefore made 
upon the old evidence a second decree in favor of the plaintiff in the suit. This 
bears date the I7th of December 1852, and is at page 70 of the Appendix. Against 
it the present respondents renewed their appeal to the Sudder Dewanny Adawlut. 

The Appellate Court was divided not so much on the merits of this case as 
upon the proper method of determining them. .Two of the Judges, without enter- 
ing into the boundary question, or impugning the decision of the Court below on 
that point, were for reversing the decree, and dismissing the suit on the ground 
that the plaintiff had failed to prove his possession of the disputed lands at any 
time between 1816 and the commencement of the suit, or his alleged dispossession 
of them at anytime in or after May 1834. The dissentient Judge did not go the 
length of saying that^ the decree below ought to be affirmed. He seems to have 
thought that the finding of the Court as to the boundary line might shift the burden 
of proof as to the time and manner of dispossession on the defendants ; that on 
both issues there had been a mis-trial, and it was proper to remand the case for 
another trial after the preparation of a more intelligible maj), and taking further 
and better evidence on the question of possession, particularly that of the parties 
■under the provisions of Act XIX of 1853. The opinion of the majority of course 
■prevailed, the decree of the Court below was reversed, and the appellant’s suit dismiss- 
ed. ^ Against that decree of the Sudder Court, the present appeal has been preferred. 
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Tlie Earned Counsel for tlie appellant have not strongly contended that the 
proper order to be made on this appeal, is one I'emanding the case for re-trial in the 
manner^snggested by Mr. Torrens, in the Sudder Court. They have rather insisted 
that on the materials now before their Lordships, he is entitled to have the decree 
made in his favour by the Principal Sudder Ameen affirmed. Their Lordships, 
however, desire to observe that in their judgment the majority of the Sudder Court 
was right in treating the cause as ripe for final decision. The appellant had 
had, at all events, from the date of -the settlement of the issues, clear notice of 
what he had to prove. He had been called upon to adduce further evidence on 
those issues if he had any to give. He advisedly declined to do so, and called for 
the judgment of the Court upon the evidence already given. If this manner of 
trial were irregular, it is not for him to complain of an irregularity committed at 
his instance or with his consent. And the suspicion, however, pmbable of the 
Judge that a party who has failed to prove his case may be more successful on a 
second and fuller investigation, is no sufficient ground for directing a new trail. 

Again, their Lordships concur with the majority of the Sudder Court in think- 
ing that the issue of possession is the first to be considered in this case, and that 
it is wholly independent of the boundary question. The appellant is seeking to 
disturb the possession, admitted to have existed for about eleven years, of defendants 
who insist on a possession of much longer duration as a statutory bar to the suit. 
It clearly lies on him to remove that bar by satisfactory proof that the cause of action 
accrued to him (for that is the way in which the Regulation puts it) on a disposses- 
sion within twelve years next before the commencement of the suit ; and therefore 
that he, or some person through whom he claims, was in possession during that 
period. No proof of anterior title, such as would be involved in the decision of 
■the boundary question in his favor, can relieve him from this burthen, or shift it 
upon his adversaries by compelling them to prove the time and manner of dispos- 
session. The lands in question may have been part of Mouzah Gopaulpore, and as 
such may have been enjoyed by his ancestor, and yet he may have lost, by lapse 
of time, his right to recover them. Their Lordships therefore propose to consider, 
in the first place, what evidence there i« that the appellant, or any person through 
whom he claims, was in possession of the lands in question at any time wuthin 
twelve years next before the commencement of the suit. 

There are eight witnesses on the part of the appellant. They all agree in 
stating that his grandfather Chuttur Singh was in possession of the lands in 
question until sq^e time in the Fuslee year 1242, corresponding with A. D. 1835, 
nnd was dispossessed under colour of the Magistrate's award of May 1834. All of 
them, with the exception of the second, Baboo Ram Mundur, speak of this dis- 
possession as '^forcible;" as effected with more or less of violence, and in the 
lace of opposition on the part of the occupiers of the land. They do not agree as to 
the fact whether or no a peon from the Magistrate’s Court was present to give effect 
to the order of May 1834. They are pretty well agreed that the disputed land was, 
before the alleged dispossession, for the most part, under cultivation ; that the 
-cultivated portion of it was rented at from 2 rupees to 2 rupees 6 annas per beegah, 
.and yielded from 1,100 to 1,800 rupees per annum. Some of them give the names 
of the cultivators : some, but not all, speak as if the whole land had been farmed 
b}" one Tajaen, who, in such case, would have paid a gross rent to the zemindar, 
nud have made the collections from the ryots on his own account. No such person 
was produced as a witness ; nor is the oral testimony supported by the production 
of any paper purporting to be lease, pottah, kubooleut, or receipt for rent, — the 
usual adminicula of proof in such cases. Again, most of the witnesses concur in 
.saying, that, before the alleged dispossessiou, there was but one hamlet on the 
disputed lands, the inhabitants of which deserted it upon the dispossession ; and 
that the defendants had, year by year, since 1835, established three or four new 
hamlets upon them. 
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The appellant's witnesses are contradicted by some nine or ten on tlie part of 
the respondents. The general scope of this latter testimony is to show that tlfe 
disputed lands are within the boundary of Eampoor as defined by the decree of 
1SU>, and have ever since that date been in the possession of the respondents' 
family; that they are identical with the 400 and 251 beegahs which were the 
subjects of the two suits of 181C ; that the 251 beegahS; or part of them,^ were 
also the subject of the dispute with the widows of Tej Narain Singh which was 
settled by the award of May 1834 ; and that there are three hamlets on the lands in 
question in the suit, of which the latest in date had, in 1847, been established for 
upwards of twenty years. This testimony is also unsupported by documents : but 
the last of the witnesses seems to be somewhat more respectable in point of station 
than the appellant’s witnesses. Let it be granted, however, that the oral evidence 
on the part of the respondents is no better than that on the part of the appellant 
It must still lie on the appellant to make out his case ; and their Lordships have 
next to consider whether he has done so by the greater probability of the tale told 
by his witnesses. 

Their Lordships are of opinion that the balance of probabilities is decidedly 
against him. His witnesses agree that the land was for the most part under culti- 
vation, and yielded a considerable revenue. They treat the dispossession as a 
single and forcii)le act. These admissions exclude the hypothesis, which was senne- 
times suggested in the course of the argument, that the respondents possession 
may have been gradually acquired by squatting on waste land. Again, tbe 
theory is that possession was gained under colour of the award of May 1884. 
The 200 beegahs which were the subject of that award are either included in 
the 700 beegahs now in dispute, or are distinct from them. On the latter assumption, 
it is not easy to see (and this difficulty is wholly unexplained) how an order 
maintaining one man in the possession of certain lands can be made an instru- 
ment for turning another man out of the possession of other lands. The former 
assumption implies that 700 beegahs were taken under an award for only 200 
beegahs ; that the proceeding before the Magistrate, who had only jurisdiction 
to determine the fact of possession, was had between two parties, neither of 
whom was really in possession ; and that he, in whose favor the award was 
made, successfully used it to eject the actual possessor of the lands, who, being ho 
party to the proceeding, was not hound by it. Such doings may not be without 
example in India ; but those aggrieved by them do not ordinarily acquiesce in them. 
Lastly, in any view of the evidence there was a palpable, if not violent, invasion 
of Chuttur Singh’s possession, known to him at the time. Is it conceivable that 
one so prone to litigation as he is shown to have- been, would not immediately have 
sought redress either by a summary proceeding under Eegulation XV of 1824, or 
by regular suit ? To account for his unnatural acquiescence, the appellant and his 
witness have recourse to a very common subterfuge of falsehood. They say that 
the respondents admitted their adversaries title, and promised to restore the land. 
The plaint alleges that there were repeated assurances of this kind. The witnesses 
only depose to one ante litem motam ; but add that ten years afterwards, when 
the suit had been commenced by Chuttur Singh’s son, the respondents again offered 
to relinquish the lands on being released from the claim for mesne profits. Their 
Lordships consider this part of the appellant’s casq^simply incredible. And on the 
whole evidence they are of opinion that he has Tailed to give that proof of the 
alleged possession of Chuttur Singh which is essential to the maintenance of this 
suit. 

This being so, it is unnecessary to go into the boundary question. Upon that, 
although sensible of the force of Mr. Palmer’s observation, that questions of that 
kind are presumably best determined by local Judges, their Lordships are by 
^ means satisfied that the Principal Sadder Ameen has come to a correct 
^Igiusian, ox that the lands in question are within the lin^.ts of Mouzah Gopaulpore 
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as defined by the decree of 18i6. But they do not decide this question, Their 
^^decision of the oth.er is of itself sufficient ground for the recoin meiidation, which 
they propose to make to Her Majesty, that this appeal he dismissed with costs. 


The Srd December 1860. 

Present : 

Lord Chelmsford, Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, 
Sir L. Peel, and Sir J, W. Cohile. 

Jurisdiction— Cause of Action— Contract of Partnership* 

Qn Appeal from the SvAder Deioanny AdaiolvA at Agra. 

Sets Luchmcechund Radhakislieii and Gobiiid Doss, 
versus 

Sets Zorawur Mull and others. 

A contract was entered into at Rutlam for the establishment of a partnership to be carried on principally 
Muttra, whore all the transactions were to be conducted hy means of the capital embarked in the concern 
that place. Held, that the cause of action in a suit, for the balance resulting from these partnership 
transactions arose at Muttra. 

The proceedings of the plaintifts in this cause Iiat^e not been . particularly 
expeditious, as we are now dealing with a' decree of the Sadder Court made in the- 
month of June 1852, affirming a decree of the Zillah Court, by which the plaintiffs' 
suit was dismissed on the ground of want of jurisdiction. ^ 

The only question which their Lordships have to determine is, ^vhether the 
contract which was entered into between the parties, or the cause of action arising 
out of that contract, occurred within the jurisdiction of the Zillah Court of Agra. 

If this question had^ depended upon the authority of Salig Ram to enter into 
^ny contract by which he could bind the respondents, probably their Lordships 
would have determined that there was no evidence whatever to show that he pos- 
sessed any such autliority, because in the petition which ho presented to the Resident 
of Indore, and which was put in by the appellants themselves, and made part of 
their evidence, Salig Ram distinctly states that no partnership existed between 
him and the respondents ; and if he were merely the gomastali of the respondents, 
he could have no power, in that character alone, to bind them to any such partnei'- 
ship, as it is alleged he entered into. But vyhether this is so or not, it is quite clear 
that the letter v/hich has been put in evidence by the appellants, and which was 
written by one of the respondents, amounts either to a contract of partnership o.r 
to a ratification of what had been previoiislj^ done by Salig Ram. Now, although 
that contract was entered into at Rutlam, yet it was for the establishment of a 
partnership which was to be carried on principally at Muttra^ where all the tran- 
sactions were to be conducted by means of the captial embarked in the concern at 
that place. , 

The partnership having been thus established, advances were made from time 
to time according to the terms of that partnership. Money was transmitted to 
Indore and other places. So far as those advances were from time to time made, 
though they did not constitute any debt upon which there would be any cause 
of action arising to the appellants, yet they were made in pursuance of the 
partnership contract ; and if the speculation had been a successful one, the profits 
would, of course, have gone to countervail the advances. But it turns out that 
the undertaking was unprofitable, and that losses were incurred, and the claim 
which is now made being the cause of action alleged by the appellants is for a 
balance of ten lakhs of rupees arising out of these partnership transactions. 

Now where can it be said that the, cause of action, supposing it exists for that 
balance, properly arosc'^ Muttra was undoubtedly the central place of business.; 

2 F 
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at Muttra the partnership books were kept ; at Muttra the partners wouM have re=- 
eouTse to those books for the purpose of ascertaining the state of the tranactions 
between them ; and if, in the result a balance was due to the appellants, Muttra 
would be the place where the payment of that balance would have to he made. 
It, therefore, appears clear to their Lordships that if there is a cause o£ action arising, 
out of the balance resulting from these partnership transactions, that cause of action 
arose at Muttra. 

Under these circumstances, it is quite unnecessary for their Lordships to make 
any further observations upon the case ; indeed, they are anxious not to touch, in 
tlie slightest degree, upon the merits of the question between those parties. They 
must assume, of course, but merely for the purpose of - the determination of this 
question, that there is a balance due to the appellants arising out of the partner- 
ship that was established. 

Their Lordships are, therefore, of opinion that both these decrees must be set 
aside, but as tliere are two decrees in favor of the respondents, their Lordships are 
of oj)inion that this should be wdthout costs. 


The 6th December 1860: 

Present : 

Lord Chelmsford, Lord Kinsdowm, Judge of tlie Admiralty Court, Sir K 
Eyan, Sir L. Peel, and Sir J. W. Oolvile. 
mortgage by Insolvent— Lien of mortgage prior to claim of Official Assignee. 

On Ap]peal from the Supreme Court at Madra^s. 

Moses Kerakoose, 
versus 

Benjamin Brooks, as Official Assignee of the Insolvent Estate of Agapah Cund^* 

sawung Moodelly. 

A mortgage executed. by an Insolvent {who lias not obtained a certificate and discharge) is subject to the 
Hen of the mortgagee in priority to the claim of the Official Assignee under the insolvency. 

Under the Statute^ the assignee has a right to the subsequently acquired pro-, 
perty of the insolvent, unless the insolvent has obtained a certificate and discharge 
but the assignee’s right to the subsequently acquired property is subject to two 
qualifications. In the Jisrt place, if the insolvent has acquired property, subject to 
debts and obligations, then any property taken by the assignee under that state of 
things is taken subject to those charges and equities which affect the property in 
the hands of the insolvent. The second qualification is this, that if the insolvent 
carries on trade at a subsequent loeriod, with the assent of the assignee of the estatq 
under the Insolvent Act, in the first instance the property which is acquired in the 
subsequent trade, will be subject in equity to the charge of the creditors in that trade, 
in priority to the claim of the assignee under the first insolvency. 

Now^, in this case, when the facts are stated, their Lordships cannot entertain 
the slightest doubt. It is admitted that, wdiat has been done might have been done in 
such a way as to exempt the property from the claim of the assignees. Then what 
is the transaction which takes place ? The insolvent carries on for a certain time 
the business of a hotel as agent for manager for other persons. On the 7th of Feb- 
ruary he makes an arrangement with the appellant, by which he becomes the pur- 
chaser of the property now in dispute, and carries on the trade subsequently on his 
own account, with the knowledge of the assignee under the insolvency. " Under what 
circumstances, then, does he acquire property by which the subsequent ti'ade is carried 
bn ? ^Does he acquire an tibsolute right to it, discharged from any lien, or does lie 
^uire a right to it subject to a legal or equitable title on the part of other persons ? 

," i.' ■.. wl iJi- ■ M l. - ■ . _ 

ll awl 12 Tie. C, 21, 
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Now, it appears that a sum of “money was advanced by this appellant for the 
purpose ef being laid out in the purchase of the property ; and at the time it is 
‘advanced, it is advanced subject to an agreement, that it is to be laid out in that par- 
ticular manner ; and that the |)roperty is to be assigned to the person who advances 
the money in order to secure the advance. A mortgage is executed accordingly. 
It is one single transaction by which the insolvent never acquired anything except 
subject to the lien of the creditor, and the assignee can stand in no better situation. 

Their Lordships, therefore, must advise Her Majesty that the judgment of the 
"Court below ought to he reversed 

Mr. RoundM Palmer. — The judgment will be reversed with costs, I hope. 

Lord Kingsdoi07i. — This is a special case which was agreed upon. What was 
done in the argument upon the special case in the Court below ? 

Lord Chelmsford. — The costs always abide the event. 

Lord Kingsdown. — Then it must be with costs. 

ilir. Will your Lordships give the costs of the appeal against the re- 

'spondent ? 

Lord Kingsdoion. — The rule here is that the costs follow the event, unless 
the Court make order to the contrary. The appellant must liave his costs both 
here and in the Court below. 

Mr. Roundell Palmer, — Your Lordships will declare that the appellant is 
entitled to the proceeds. 

Lord. Kingsdoivn. — Yes, that the appellant is entitled to the amount claimed 

Mr, Reeve. — Their Lordships will declare that the appehant is entitled to the 
net proceeds of the sale. 

Mr, Roundell Palmer, — I do not know whether, when a deposit has been 
made under your Lordships’ order for leave to appeal, anything need be said about 
its' return, or whether that follows as a matter of course. 

Lord Kingsdoivn, — Yes ; I understand so. . ' . . 

Mr, Reeve, — That follows as a matter of course ; the money is paid into the 
Registry when deposited, and is paid out to the same party, if he is entitled to it, 
immediately after the appeal is disposed of. 


The 20th December 1860. 

. Present : 

Lord Chelmsford, Lord Kingsdown, Judge of the Admiralty Court, Sir E. Ryan, 
Sir L. Peel, and Sir J. W. Colvile. 

Limitation (Regulation III, 1793, s. 14)— Erroneous proceedings in enforcing 
ineffeetual orders of a single Judge of the Sudder Court. 

On Appeal from the Sudder Dewanny Adaivlnt of Calcutta. 
Doorgapersaud Roy Chowdry, 
versus- 

Tarapersaud Roy Chowdry. 

A party wlio had been endeavouring, by resort to competent Courts, to recover his rights, was held to bo 
ontUled to avail himself of the exception in the former Law of Limitation ( Regulation IIL 1793 s. 14) aL 
though part of the proceedings was erroneous in enforcing an order made by a single Judge of the Sudder 
Court, which was ineffectual by reason of its not being confirmed by a second Judge. 

A SUIT was instituted by the present respondent in 1853, and the only question 
in the case is whether the respondent is hatred from the prosecution of his claims 
in this suit by the Indian Law of Limitation. 

This is an appeal against a decree of the Sudder Adawlut, dated June 17, 
1857 ; but it is necessary, to the correct understanding of this case, to state some of 
the gircumstances under which the suit was commenced and the decree pronounced, 
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It appears tbat both the appellant and respondent are brothers ; their tmele 
died without issue in 1810 ; their father died in 1821, having succeeded to the pro- 
perty of their uncle, and he left the appellant and respondent, his two sons, joint 
heirs-atdaw. The property, which so devolved upon them, W’as very considerable, 
and much litigation ensued as to the division and possession of that property which 
was stituated in various districts : to recover each portion of the property lying in 
various districts, it Avould be necessary to institute proceedings in the various Courts 
having local jurisdiction. 

On the 29th of January 1827, the present appellant instituted a suit against 
tlie respondent, in the Provincial Court of Calcutta, to recover a certain share in 
Zillah Jessore, which was, in fact, a very small part of the estate in question. 
Whilst this suit was pending, the parties to it came to an agreement to compromise 
their claims, and, on the 4th of April 1829, deeds of compromise were executed and 
filed in the Zillah Court — they agreed to divide the estate in certain proportions ; 
and it was further stipulated that, in the event of either of the parties not agreeing 
to act according to the terms of the compromise, they had no objection to the Court's 
■insisting upon, and enforcing, the observance of the said compromise. 

The respondent applied to the Collector for an Ameen, to make a partition in 
terms of the above deeds. 

On April 24, 1 S29, the appellant, who was the plaintiff in that suit, presented 
a petition to the Provincial Court, praying that the suit might be struck off the file of 
the Court, on the ground of llie compromise being effected. The respondent, on 
April 25, 1829, objectod to this petition, and alleged that the compromise was not 
binding, undue influence having been exercised by the Collector to bring about the 
same. 

The Provincial Court of Calcutta, however, in Soptombor 22, 1829, made the 
following order : that tlie case be struck off the file, and that the parties conform* to 
their respective engagements ; in the event of their not conforming to the same, 
this Court shall insist on and cause them to conform to the conditions of the com- 
promise. The suit was removed from the file. on September 2, 1829, and the value 
of the stamp returned to the present vuppellant. 

The present respondent appealed to the Sudder Adawlut. On June 21, 1832, 
Mr. "Walpole decreed that the appeal should be dismissed, and that the* decree of 
September 1829 should be confirmed. He further stated that the parties were en- 
titled to take possession according to their respective rights under the compromise. 
On July 5, 1SS2, Mr. Ross, another Judge of the same Court, declared his concur- 
rence with Mr. Walpole. 

Now, as these decrees were never appealed from, they are, to all intents and 
purposes, binding decrees. But, before proceediog faidher, it may be expedient 
briefly to consider the effect of the proceedings just recited. It is quite clear that 
the suit, commenced on January 29, 1827, was entirely at an end ; and having 
been struck off the file, and the value of the stamp returned, no further proceedings 
could be had in that suit. But the Provincial Court were of opinion that, by tbe 
consent of both parties, they were entitled to take cognizance of the deed of 
compromise executed on April 4, 1829, and to enforce the observance of the same, 
notwithstanding that the deed of compromise embraced property out of the Zillah 
Jessore, andfln Zillah 24-Pergunnahs, and other places, which properties v/ere not 
sued for in the original suit. Whether this proceeding was strictly regular or not, 
cannot now be made a question. Of that opinion are all the Judges of tiie Sudder 
Adawlut which had cognizance of the present suit, including Mr. Raikes who 
thought that there was an error in' the first instance in the Court so taking 
cognizance. 

We will now return to the consideration of what was clone by the present 
respondent upon the decrees o: the Sadder Adavdut of June 21, 1832, and July 5 
of the same year. He lost no time in resorting to the Qourt for the purpose of 
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recovering the mesne profits, for, in Septemher of the same j^ear (1832), he 
presented a petition, in what is called the Miscellaneous Department of the Sudder 
Adawlut, praying for mesne profits, agreeably to the Circular Order of September 
11, 1829, which is in the following terms : — 

The Court are of opinion that, in all cases where money liable to bear interest is payable 
under the decree of a Court, a clause should be inserted in the decree providing for the allow- 
ance of interest until the decree is carried into hnal execution, and that, in the event of such 
provision being omitted in a decree, the Court, by which the same may have been passed, is 
competent to order at any future period the payment of the interest on the amount decreed, 
which may have accuniuiated subsequently to the date of the decree, without referring the 
party to a new suit for the recovery of such interest ; and that the same principle is applicable 
to profits in cases of decrees -for lauded property ” 

The Sheristadar of the Court reported on the back of the petition that no 
wasilat had been decreed to the respondent by the said decree of the Sudder 
Adawlut, notwithstanding that it had been applied for. In consequence of the 
objection so raised by the Sheristadar on September 10, 1832, the matter was 
again brought by petition before Mr. Eoss, one of the Judges of the Slidder 
Adawlut, and Mr. Ross, then sitting alone, made an order that the respondent was 
entitled to mesne profits from July 5, 1832, to the date of his obtaining possession ; 
and on September IS, 1832, Mr. Eoss made another order, again sitting alone, 
whereby he ordered that a copy of the ajopellant's petition, with the decision of this 
Court, by sent to the Judges of the Court of Appeal at Calcutta, with an order that, 
if the appellant should not have, already obtained possession of his proper share 
under the deed of compromise, possession should then be awarded to him in exe- 
cution of the decision of this Court ; and further, that after awarding wasilat to 
the respondent from the date of the decision of this Court to the date of the 
recovery of possession, a report that this order has been carried out, accompanied 
with, the decision forwarded herewith, be transmitted to this Court. 

We do not find that the Judges of the Court of Appeal of Calcutta took any 
further notice of these proceedings, and we might, perhaps, be at some loss to 
■discover why, if there was any error in them, some observation respecting that 
error, some suggestion as to setting it right, should not have been made ; however 
nothing of this sort was done ; various proceedings were had for the purpose of re- 
covering thS w;asilat before several Judges in the Zillali Court of the 21i-Pergunnahs, 
and these proceedings were in the Miscellaneous Department. 

This Court is not very accurately informed what is included under the term Mis- 
cellaneous Department,’' but for the purposes of the present appeal that department 
may be taken to include the carrying into effect decisions made by the Court of 
Sudder Adawlut, as contra-distinguished from the commencement of an original 
suit. In one of these proceedings, an order made by one of the Judges was carried 
up to the Sudder Adawlut when that Court, on July 21, 1853, decreed that the 
order by Mr. Eoss, passed on the 10th of September 1832, in favor of Tarapersaud, 
for wasilat, was, without the concurrence of Mr. Walpole, incomplete and not 
binding by law, and its execution not obligatory on the Court. 

Now, this decree not having been appealed from, must be considered as 
containing a correct statement of the law ; but we may observe that the Court did 
not pronounce the decree of Mr. Ross to be null and void, and that the defect, such 
as it was, was never discovered during the whole of the preceding litigation for 
one-and-twenty years, though of course, if this had been a palpable defect, there 
were very numerous opportunities for its discovery ; the consequence of this 
decree of the Sudder Adawlut, July 21,1853, was that the present respondent was 
thrown back upon the decrees of June 21, and July 5, 1832, which decrees had 
ordered him to be put in possession of his proper share of the property, but had 
not decreed wasilat. 

It might perhaps have been a question whether, under those decrees of June 21 
and July 5, coupled withtl^e Circular Order of September 11, 1829, the respondent 



iso 


PUiyt COOTCiii JtJBdMEMa. 


iiacl not obtained a decree, giving hini a riglit to wasilat accruing ; but, lioWe-V'Ct 
that might be, in the same year, 1853, the respondent instituted the present suit 
praying that his demand for wasilat should be admitted : one of the defences to that 
suit, was that his claim was barred by the Law of Limitation for all wasilat accru- 
ing at a period beyond twelve^ears from the institution of that suit. The Princi- 
pal Sudder Ameen, amongst other matters which were decided by his decree, 
pronounced that the Law of Limitation did apply ; the otlier matters were decided 
in favor of the present respondent. Both parties appealed from this decree to the 
Sudder Adawlut, and on June 17, 1857, that Court pronounced its decree, whereby 
it decided, by a majority of two out of the three J udges, that the Law of Limitation 
did not apply, and remanded the case to the Zillah Court for further consideration. 

The question now for their Lordships to advise Her Majesty is, whether the 
majoidty of the Sudder Adawlut were right in their view of this case, and it may 
be first expedient to state, so far as is necessary, the Indian Law of Limitation. 
It is to the following effect : — 

Zillah and City Courts are prohibited hearing, trying, or determining the merits of 
any suit whatever, against any person or persons, if the cause of action shall have arisen pre- 
vious to the i’ith of August 176*5, or any suit whatever against any person or persons, if the 
cause of action shall have arisen twelve years before any suit shall have been commenced on 
account of it, unless the complainant can show, by clear and positive proof, that he had demand- 
ed the money or matter in question, and that the defendant had admitted the truth of the 
demand, or promised to pay tlie money, or that he directly preferred his claim, within that 
period, for the matters in dispute to a Court of competent jurisdiction to try the demand, and 
shall assign satisfactory reasons to the Court why he did not proceed in the suit, or shall prove 
that, either from minority or other good and .sufficient cause, he had been precluded from 
obtaining redress ” (Regulation III of 1793, sect. 14). 

Now, it appears to their Lordships to clear that this cause of action cannot 
be said to arise upon the suit which* was struck off the file in 1SS2, neither dp we 
tliink that it can be joroperly said that the cause of action arose upon the agreement 
of compromise alone, for it is obvious that all the proceedings have been founded 
upon the decrees of the 21st of June, and the 5th of July, 1832, decreeing possession 
to the respondent. In fact, all the subsequent proceedings are subsidiary proceedings 
in the same suit, and all for the purpose of carrying into full effect those decrees 
which, though they did not in terms do more than decree possession, yet, taken into 
consideration the order of September 1829, and the justice of the claim, gave the 
respondent a right to wasilat up to the time when the appellant did justice and 
obeyed those decrees by allowing the respondent to have possession of the property 
justly belonging to him. All these proceedings ^re connected together from the time 
that the rights of the parties were finally settled by the decree of July 5 : the re- 
spondent was never remiss in the prosecution of his claim ; he resorted to the proper 
tribunals for that purpose, and year after year legal investigations were going on for 
the purpovse of ascertaining the amount to which he was justly entitled. None of 
the many J udges engaged in these investigations detected any error or irregularity 
in these proceedings till 1853, when the Court of Sudder Adawlut for the first time 
discovered that the order made by Mr. Boss was ineffectual by reason of its not 
being confirmed by a second Judge. 

Admitting that such order was ineffectual, and that proceedings to enforce it 
could not avail, we think that such erroneous proceedings did not operate as a 
total abandonment of the rights under the decrees of June and July 1832. We 
think that it may be fairly said that the respondent was continually endeavouring 
by resort to competent Courts, to recover his rights, and that he is not ousted from 
availing himself of the exception in the Law of Limitation by reason that part of 
the proceedings was erroneous. 

We concur with the majority of the Court, and deem it most expedient to 
foimd our concurrence upon the reasons we have stated, and do not take into consi- 
jderation other matters which might admit of more doubt.. 
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We shall humbly advise Her Majesty to afSrm the decree of the l'7th of June, 
with costs, feeling assured that it is consistent with a just construction of the Law 
of Limitation and with the Justice and equity of the case. 


The 6th February 1861. 

Present : 

Lord Chelmsford, Lord Kingsdown, Judge of the Admiralty Court, Sir E Kyan>, 

and Sir L. Peel. 

Compromise (between Husband and Wife)— Armenian CMrstians* 

On Appeal from the Supreme Court at CaleuttcL 
Catherine Arathoon, on her demise, Gasper Gregory, Executor, 

versus 

John Cochrane. 

An agreement in the nature of a deed of comprornise was executed in the English form between a hus- 
band and wife (Armenian Christians), relative to the wife’s separate property. The present suit was brought 
by the Official Assignee under the Insolvent Act of the husband, not for the specific performance of an 
agreement remaining in fieri in which a Court of Equity has a discretionary power to grant or to refuse 
relief heyond the law, hut to set aside an act done in plain violation by the wife of an agreement which, in 
all its material parts, had been executed, and all the benefits of which the party violating it retained on her 
part, while, as against the other party, she treated it as a nullity. 

IIklu that the fraudulent exclusion out of the settlement of a house alleged to have been purchased 
by the husband with the wife’s money, which was the foundation of the defence, had not been cstablislied 
against the husband; that, oven if it had been, it could not have been used as a defence in this suit; that, 
if the house was hound by a trust for the children, it could not be subject to a right of execution for tho 
wife’s private debts ; and that her proper course would not have been to treat the agreement as a nullity, 
but to act upon it, and enforce it by a bill to compel a settlement of the ]?roperty which had been impro- 
perly withheld. 

In this case the original appeal was brought by Catherine Arathoon, since 
deceased, against a decree of the Supreme Court of Calcutta, on the Equity side, 
which in effect set aside an execution issued by the appellant, and directed a re- 
conveyance of the property seized and sold under it. Mrs. Aratlioon liaving died, 
the suit has been revived by the present appellant who is her persoiml represen- 
tative. 

The respondent is the assignee, under the Insolvent Act, of A. H. Arathoon 
(the husband of the late appellant), against whose property the execution in ques- 
tion Avas issued. 

The* husband and Avife were both Armenian Christians. The marriage took 
place in the year 1836, the lady at that time being little more than tAvelve years of 
age, entitled '^to a large property, both real and personal, and under the Avardship 
and protection of the Provincial Court of Dacca, Avhere she resided. 

Previously to the marriage, the future husband, at the instance of an aunt of 
the Avife, signed an ikrarnamah or agreement, by Avhich provision Avas made for some 
settlement of the real and personal estate of the Avife. The instrument itself Avas 
destro3^ed by Arathoon, after the marriage, in a fit of passion, as he alleges, and the 
contents of it do not distinctly appear. 

Though the marriage took place without the sanction of the Court, the 
husband Avas put into possession of the real and personal property of the wife. 
It is suggested in the appellant’s case that he was so put into possession as the 
tutor and guardian of his Avife during her minority, and that this Avas done in con- 
formity with the Armenian LaAV, by Avbich their rights were to be governed. It 
does not Jtppear that on this occasion the ikrarnamah was brought under the notice 
of the Court. 

There Averc several children of the marriage, Avhicli iDrovecl a very unhappy 
one ; there Averc continual quarrels between the husband and Avife ; and at last 
they separated in 1815. 
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In June 1845 Mrs. Arathoou brought a suit against her husband io the ^illah 
Court of Backergunge, in which she stated that she had attained her majority ; 
charged him with ill-treatment and malversation of her propert}^ ; and prayed tliat 
he might be decreed to account for the same, and that she might be put into pos- 
session of the whole of her real and personal estate which had been, as she alleged, 
entrusted to him as her legal. guardian. 

The husbandj by his answer, insisted that the rights of the parties were to be 
governed by English Law, and that by such law the proprietary right to his wife’s 
real and personal estate had vested in him, and that the instrument which he had 
e:secuted was not binding upon him. 

On the 22nd of September 1845, the suit was heard before the Judge of the 
Zillah Court who held that the Armenian Law w^as to prevail ; that the busband 
by his conduct had put an end to the state of tutelage in which the plaintiff was 
placed ; and that her right to the control of her own property, which he stated to-'" 
be undoubted according to the Law, could no longer be withheld. He then declared 
that the wife ^Yas entitled, both by law and by virtue of the agreement entered 
into before the marriage, to have delivered up to her the whole of her real and per- 
sonal property, and also to have an account of the by-gone rents and profits, subject 
to a deduction in respect of the sums wdiicb the defendant could prove that he 
had expended in the maintenance of the family during the time that the wife* 
resided with him. The decree, then, as we understand it, though the matter is not 
very clear, charged the defendant with the value of all the real and personal pro- 
perty of the wife which he was shown to have possessed, amounting to 3,99,510' 
rupees, of which about 1,86,000 rupees was the value of the real, and the remain- 
der the value of the personal, estate. ^ 

Against tliis decree there was an appeal to tlie Sudder Court at Calcutta, by 
which the judgment below was affirmed on the 17th of August 1848. 

It is obvious that this decree involved the consideration of several important 
question:-^ ; whether the Armenian or the English Law was to regulate the rigbts- 
of the |)arties ; and if the Armenian, whether by that Law the wife was entitled 
to the vliole of her real and personal estate as if she were a femme sole, 
exempt from all claims on the part either of her Inisband or children (a notion not' 
entirely consistent with the fact that the husband had been required before the 
marriage to execute an agreement renouncing or limiting his right) ; and, if so, 
whether the agreement had contained a provision limiting the wife’s powers, secur- 
ing the property after the death of the parents to the children. If, on the other 
hand, the rights of the parties were to be regulated by the English Law, it wc^ld 
be difficult upon any principles to maintain the decree. 

It is insisted by the appellant that this decree not having been made the sub- 
ject of appeal within twelve months to Her Majesty in Council, had become final 
before the compromise which is the subject of the proceedings now before their 
Lordships was made, but their Lordships think that what afterwards took place 
#emoves any bar which could have been caused by lapse of time. 

The decree in question had been made in the absence of the children who were 
not parties to the suit. There were, at this time, four such children, all, of course, 
by our law, infants. Three were residing- with their father, and one, the youngest, 
with the mother. 

On the 2nd of August 1 848, a few days after the affirmance of the decree, a 
bill was filed in the Supreme Court of Calcutta in the names of the infant 
children of Mr. and Mrs. Arathooo, by the brother of Arathoon, as their next 
friend, against the fatlier and mother. This bill stated that, by the terms of the 
agreement or iki’arnamah, executed by the husband before the marriage, the chil- 
dren were entitled in reversion to the wdiole real and personal property of the wife ; 
that such agreement had been destroyed by Arathoon ; that he Avas totally unable 
to pay the large debt aAvarded against him in his Avife’s suit ; that ho Avould be 
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flirown into prison, and the children, who were residing with him, would be left to 
starve. The bill prayed that the contents of the agreement might he ascertained, 
• and that the rights of the children might be secured, and that the wife might be 
restrained by injunction from executing the decree which she had obtained, and by 
which the whole property in which the children were interested would be swept 
^waj. 

rt is suggested by tlie appellant that the object of the children's suit was to 
defeat, without any appeal, the execution of the decree obtained by the wife, and 
that the suit was instituted in collusion with the husband which is very possible. 
But, however this may be, on the institution of the second suit, further proceedings 
in both suits were stayed, negotiations for an amicable settlement of the disputes 
between the husband and wife were entered into, the parties came together again, 
and cohabited till the SOth of April 1849. 

It is clear that the time which elapsed during this interval could have no 
effect in barring Arathoon's right of appeal against the decree of the 17th of 
August 1848. 

On the SOth of April 1849, the parties again separated. Mr. Arathoon 
thereupon sued out a writ of execution under the decree of the 17th of August 
1 848, and was put into possession of her real estates, in the receipt of the rents 
and profits of which her husband had been up to this time. 

On the 12th of May J850, Arathoon sued out of the Supreme' Court a writ 
of habeas corpus against his wife to recover possession of her youngest child, 
then a little more than three years old, who w^s living with his mother, and an 
order was made by the Chief Justice for the delivery of such child to the father. 

On the loth May 1849, Mrs. Arathoon filed her separate answer in the suit of 
the children. She denied thal; the ikmrnamah signed by the husband, contained 
any provision for the children, or any restriction upon her rights, or that she was at 
all bound by it if it did. She stated that, under the decree of August 1848, she had 
obtained possession of her real estate ; but that all her personal estate and the 
mesne profits of her real estate, still remained to be recovered from her husband. 

To enforce these claims she issued two writs of execution out of the Zillah 
Court, by one of which, dated the 21st of May 1849, the Zillah Judge directed the 
Nazir of the Court to apprehend Arathoon, unless he paid the sum of 1,15,620 
rupees 8 annas 10 pie ; and by the other of which, dated the 29th of the same 
month, the Judge directed the same Officer to levy the lands, goods, and chat- 
ties of her husband the sum of 1,16,236 rupees 8 annas 9 pie, besides costs of suits. 

How these sums were made out does not very distinctly appear, nor do we 
understand upon what principle the two writs were issued, one against the person, 
and the other against the property of the husband, for different amounts, nor 
whether they were for different portions of the same debt, or whether the one was 
included in the other. 

For the purpose of the present appeal, however, these questions are not very 
material. It is clear that both these writs were founded on the decree of the iTfeh 
August 1848 ; that the real estate awarded by that decree had been delivered up ; 
and that the sum found due for personal estate, and rents and profits of the real 
estate, alone remained to be accounted for, subject to an allowance in respect of the 
sums expended in maintenance. 

In this state of the litigation in this unfortunate family, negotiations were 
entered into for the settlement of all their disputes. Agents and friends were 
employed on both sides ; and at length, after a long interval of discussion, the 
terms were agreed upon, and were embodied in a deed in the English form, dated 
the 17th July 1849, which was made between Mr. Arathoon of the first part, her 
husband of the second part, the next friend of the infants in their suit of the 
third part, and a formal party of the fourth part. 

2 G 
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This deed contained a very full recital of the disputes subsisting between the 
parties, and a statement of the personal pi-operty of the wife disposed of by the 
husband, or remaining in his hands, by which it appeared that 70,000 rupees had 
been laid out in the purchase of a real estate in the Old China Bazar at Calcutta 
in his owm name, and that Government Promissory Notes to the amount of 21,000 
rupees were still in his hands ; and it then provided that all the suits and htigati(^||: 
should be terminated upon the terms subsequently stated. These were, in effec^^ 
that, upon the ohildren's suit being compromised by, order of the Court, Mrs. 
Arathoon would enter up satisfaction on the judgments which she had obtained 
against her husband, and in the meantime suspend their execution ; that promis- 
'sory notes in the hands of the husband should be made over to her ; that the 
pi'operty situate in Calcutta should he vested in Trustees, to be approved of by the 
Master, upon trust to pay the rents to Arathoon, he maintaining three of the 
children, who •were to remain with him, and after his death to pay the rents to the 
wife if she survived, and after the death of the husband and wife, in trust for all 
the children, and the issue of such as should die. It was then provided that one 
of the children already born, and the child of which the wife was then pregnant, 
should reside with her, and that the husband and wife should in future live separate, 
and a deed of sepa^tion and mutual releases were to be executed. The next 
friend of the inhants was to obtain a reference to the Master to enquire whether it 
■would be for their benefit that their suit should be compromised on these terms, 
and the wife was to pay her own costs, and also the costs of the infant plaintiffs in 
their suits. 

An order was accordingly obtaim^ in the infants’ suit for a reference to the 
Master, as provided by the agreement. The Master seems to have doubted whether 
.he could sanction, on their behalf, the proposed compromise, and he required, before 
he did so, that Arathoon should put in his answer. By his answer Arathoon 
admitted that the ihrarnamah was to the eflfect stated in the bill, and that in a fit 
of passion he had destroyed it ; he said that at the time of the marriage he was 
a person of independent, though small, property ; and he admitted that he was 
wholly unable to pay the large amount for -which execution had been issued against 
him, or adequately to maintain the children. 

The Master ultimately approved the compromise. His report was confirmed 
by the Court^ which, on the 18th February 1850, made an order, directing the com- 
promise, as regarded the children, to be carried into effect, and a proper deed to be 
executed for conveying the estate in the Old China Bazar to Trustees upon the 
trusts proposed by the agreement. 

A deed was accordingly prepared and executed, bearing date the 25th December 
1850, by which this estate was conveyed to two gentlemen of the names of Bagram. 
and Vgss* The promissory notes of the Government described in the deed of com- 
px'omise were -transferred to Mrs. Arathoon. She remained in possession of her 
real estate ; she lived separate from her husband without any interference by him, 
tnd she had the custody of the child who was to be retained by her, and also of 
that wliich was born subsequently to the agreement, and the suit of the children 
was put an end to. In short, she received the full benefit of every stipulation 
contained in her favor in the deed of compromise, which, as regarded her interests, 
was in substance fully and completely executed. 

She did not enter up, and probably was not called upon to enter up, satisfaction 
on the judgments which she had obtained against her husband, and on which 
execution had been issued ; this was a mere formal act. 

The amount of promissory notes which had been handed over to her, and' the 
value of the China Bazar estate, now settled on the children, were included in the 
sums for which the executions had been issued, and by the transfer and conveyance 
under the terms of the compromise, these judgments had been actually satisfied. 
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Availing herself, however, of the circumstance that satisfaction had not been 
entered up, Mrs. Arathoon, on the 21st January 1858, while she was enjoying the 
benefit# secured to her by the compromise, adopted the extraordinary proceeding of 
jcutting in force one of the writs of execution which had been thus satisfied, and 
seizing under it a house in Free School Street, Calcutta, as property belonging 
to her husband and liable to her execution. The husband’s interest in this house 
was sold by the Sheriff, and the house was purchased by Mrs. Arathoon, and, in 
May 1 85d, was conveyed to a Trustee for her. 

Arathoon hereupon took the benefit of the Insolvent Act. The respondent 
was appointed Assignee, and in the month of September 1S55, be filed against the 
late appellant and the Trustee for her, to whom the •house in Free School Street 
had been conveyed, the bill out of which the present appeal arises. This bill 
insisted on the terms of the compromise, and prayed that it might be declar ed 
binding upon the defendant, Mrs. Arathoon, and that she might be decreed ^to 
enter up satisfaction on the decree or judgment in her suit, and that the ho se 
in Free School Street might be conveyed to the plaintiff as Assignee of Arathoon. 

The defendant by her answer admitted the agreement, but alleged that she had 
been induced to enter into it by the positive statement of her husband ; that, 
except the China Bazar estate, he was possessed of no property whatever ; while, 
in fact, he was at that time possessed of the house in Free School Street, which 
had been conveyed at the same time with the Old China Bazar estate to the same 
Trustees ; that the fact of such right of her husband to this property had been 
fraudulently concealed from her at the time of the compromise, and she insisted 
that, under the circumstances, she was well justified in seizing the Free School 
Street house under her writ of execution, and refusing to enter up satisfaction on 
her judgment. She appended to her answer the copy of a notice which she had, 
received from the Trustees under the deed of the 25th December 1850, already 
referred to, in which it was stated that, by a deed of the samll date, the house in 
Free School Street had been conveyed to them by Arathoon upon certain trusts 
for the benefit of himself, his wife, and children, which do not appear to differ very 
materially from those to which the Old China Bazar estate was subject. 

Evidence was gone into, and at the hearing the Court was of opinion that the 
defence was not made out in point of fact, and that, If it had been, it could not have 
been sustained' in point of law. 

The decree ordered satisfaction to be entered on the judgment, and the estate 
in question to be conveyed to the plaintiff, subject to any claims which might *be 
established against it by the Trustees under the conveyance in trust alleged to have 
been executed by Arathoon. 

Their Lordships agree with the Court below in their opinions on all the points 
which they had to consider. 

There is no evidence that Mrs. Arathoon, in entering into the agreement of 
compromise, acted under tlie belief that her husband was possessed of no real estate 
beyond that in the Old China Bazar. If she really was acting upon that assutap- 
tion it was necessary, in order to make the fact of any importance, that it should 
have been communicated to her husband ; for otherwise there could be no thing to 
require’ liim to make any discovery of his property, or to subject him' to any impu- 
tation of bad faith for omitting to do so. But no such communication appears ever 
to have been made, and there is no sufficient proof that Arathoon ever made, or 
was ever called upon to make, any disclosure as to the amount or particulars of his 
property, except as to purchases made with the money of his wife. There is no 
statement in his answer in the suit of the children that he had no real property, 
except the Old China Bazar estate, and he had, and his wife could not well be igno- 
rant that he had, a share in a house in Calcutta which had belonged to his mother. 

The grounds of the compromise are fully stated in the recitals of the deed. 
It is not pretended that .^ich recitals are inaccurate, and from the beginning to the 
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end tlicre is no trace of the alleged statement of the husband, nor of the pretence 
now set up that his state of destitution was any consideration for the wife entering 
into the compromise. He had, indeed, stated; what was equally true, \V*i:iether 
the Free School Street house belonged to him or not, that he was unable to satisfy 
the judgment obtained by his wife. This lady received ample consideration for 
abandoning her writs of execution. She secured a separation from her husband. 
She got rid of any claim by him and by her children to any part of her real or 
personal estate, except the property in the Old China Bazar. She prevented any 
appeal against the decree whicla had been pronounced in her favor in the Sudder 
Court, and she secured the custody of two of her children. 

That the enquiry as to Arathoon's property was confined to purchases made 
with the money of his wife, is clear from what took place in the month of March 
1850. % 

At that time Mr. Templeton, the Solicitor of Mr. Arathoon, supposed that 
Arathoon was the owner of the house in Free School Street ; and he insisted that 
the house had been pmrchased with Mrs. Arathoon’ s money, and ought to be included 
in the settlement on the children. He wrote to this effect to Mr. Denman, the 
Solicitor acting for the infants ; and it is clear from the evidence that both Mr. 
Denman and Mr. Templeton considered that the principle of the arrangement for 
the compromise was that all real estate, which had been purchased with Mrs. 
Arathoon’s money, should he the subject of the settlement. This is perfectly 
consistent with the recital in the deed, and with the commission of a fraud by 
Arathoon in misrepresenting or concealing the fact that such purchase had been so 
made. But there is no trace of any claim being made on behalf of Mrs. Arathoon 
on the property at this time, suppossng it to be the independent property of the 
husband, not purchased with her money, nor is there any complaint of misrepre- 
sentation or concealment by him, if that was the case. There was full opportunity 
of enquiring into the circumstances between the month of March, when the claim 
in question was brought forward, and the subsequent month of December, when the 
compromise was carried into effect ; and the lady at that time acquiesced in the 
arrangement previously made, and accepted the benefits thereby given to her in 
satisfaction of her claims under the judgment. 

On the whole, their Lordships are satisfied that no such fraud, as is the founda- 
tion of the defence in this case, has been established against the husband. If it 
had been, it could not have been used as a defence in this suit, which is not one for 
the specific performance of an agreement remaining in fieri, and in which a 
Court of Equity has a discretionary power to grant or to refuse relief beyond the 
law. It is a bill to set aside an act done in plain violation of an agreement which 
in all its material parts had been executed, and all the benefits of which the party 
violating it retained on her part, while, as against the other party, she treated it 
as a nullity. 

There moy be reason to suspect from the evidence that the house in Free 
School Street was purchased, with the wife’s money and that, if so purchased, it 
ought to have been included in the settlement, and that it was kept out of the 
settlement by the fraudulent misrepresentations or concealment of the husband. 
But on that hypothesis the proceedings of the"' wife are equally irregular. If the 
house was bound by a trust for the children, it could not be subject to a writ of 
execution for her private debts. Her proper course would have been not to 
treat the agreement as a nullity, but to act upon it, and enforce it by a bill to 
compel a settlement of the property which had been improperly withheld. 

in truth, however, it appears that a settlement had been madb of the house 
on trusts pretty much the same with those applicable to the property in the Old 
^ China Bazar. 

' , On the whole, their Lordships agree both wdth the decision in the Court below, 
witlx the reasons assigned for it in the extremely able judgment of the 
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Justice, and they must advise Her Majesty to affirm the decree complained of 
with costs. 


The 13th March 1861. 

Present: 

Lord Kingsdown, Judge of the Admiralty Court, Sir E. Ryan, Sir L. Peel, 

and Sir J. W. Colville. 

Zemindary— Bond (by mother of minor adopted son). 

' On Appeal from the Sudder Dewanny Adawlut of Madras. 

Chetty Colum Coomara Vencatachella Eaddyar, 
versus 

Rajah Rungasawny Jyengar Bahadoor, 

A bond executed by a wido'W’ in possession of a zemindary -yras bold binding on the adopted son of 
tbe late zemindar, the inference from the eyidence being that the bond was given for debts which the defend- 
ant Xftio adopted son), as owner of the zemindary, might bo liable to pay, and that by his own acts he had 
admitted that he actu^y was liable to the payment. 

In this case an action was brought by the respondent against the appellant, 
upon a bond for 17,000 rupees, dated the 27th August 1841, 

The respondent obtained judgment for the amount of the bond, with interest, 
in the Civil Court of Trichinopoly on tbe 10th March 1857. 

This judgment was affirmed on appeal by the Sudder Adawlut on the 5th May 
1858, the Judges being unanimous. 

From this decree the present appeal is brought. 

•The appellant is the adopted son of the late zemindar of Torriore. He was 
adopted by the widow of the zemindar after his death ; and he is in possession of the 
zemindary. 

It appears that the widow, after the adoption of the appellant, and during his mi- 
nority, remained in possession of the zemindary. 

The death of zemindar took place in 1835. The lady seems, years after the 
adoption, to have repented of what she had done, to have endeavoured to repudiate 
the act, and to have insisted on retaining the possession of the estate against the 
adopted son after he came of age. In fact, she continued in possession till July 
1851. 

While she was so in possession, and on the 27th August 1841 she executed the 
bond in question for 17,000 rupees to Rungasawny Jyengar, the natural father of 
the respondent. 

That this sum was advanced by Jyengar is not disputed ; but it is said that 
it was advanced on the personal security of the widow ; that the bond did not pur- 
port to bind the zemindary, and that the widow had no power to bind it ; that the 
appellant at that time had attained his majority, and that the widow was holding 
possession adversely to him, and could not, therefore, as guardian or manager of the 
estate, charge it with any debt which she might contract. 

On the other hand, it. is said that the amount of the bond consisted in part 
of the balance due on a bond executed to the same creditor by the late zemindar 
himself, the husband of the obligor, in his life-time ; and that, as to the remainder,- 
the money was raised to pay other debts of the zemindary, binding the zemindar 
that the bond, therefore, constituted a charge on the zemindary, which the appellant, 
as the owner, was liable to pay, and that he had,, in fact acknowledged his liability 
to do so after he came of age, both verbally and by a letter written in the year 
1845, long after he had obtained his majority. 

The bond is set out on page 11 of the Appendix, and purports to be made on 
the settlement of an account between the widow and Jyengar^ and to be given for 
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moneys partly due from the late zemindar, and partly ad\ranced to the widow. 
herself. 

The consideration for it is stated to be — - 

1. A balance due on a bond from the late zemindar, dated in 

July 1832-33 ... ... ... ... Rs. 8,70a 

2. A balance due on a bond executed by the widow herself on the 

27th May ISdO ... ... ... ... „ 3,44^5 

3. Cash received by the widow, through Pillay, her agent, on the 

19th August 1841 ... ... ... ... „ 3,031 J 

4. Cash received on the execution of the bond ... ... „ 2,000 . 


Total ... ... Rs. 17,176| 

from which the sum of 176^ being relinquished by the obligee, there remain 
17,000. 

The bond proceeds : — ■ 

This being the amount of debts incurred by my husband and myself, I shall 
pay the same, with interest at 1 per cent, per mensem, by yearly instalment of 
2,000 rupees, payable in cash, from this year, and enter such payment at the foot of 
the bond.” 

The bond itself purports to bind nobody but the widow, and the statement of 
the account could not, of coarse, bind the appellant, who was no party to the in- 
strument. On the other hand, it is plaiu that, from the contents of the bond itself, 
the appellant, if he saw it, would know for what causes it purported to have been 
given. But it consisted partly of moneys alleged to be due from his father, and 
partly of moneys admitted to have been advanced to the widow personally. 

Unless those moneys so advanced to the widow personally were advanced to 
pay subsisting charges on the estate or otherwise, for its advantage, they, of course,, 
could constitute no charge on the zemindary. 

There is produced in evidence, and proved, a bond from the late zemindaiv 
dated in 1832, for 5,000 rupees, bearing interest at 12 per cent., oh which, after 
deducting the sums appearing by the bond to have been paid, there would remain 
due for principal and interest, a sum exceeding the 8,700 rupees, stated in the bond 
for 17,000 rupees. 

This bond of 1832 is proved to have been produced at the time when the bond 
in dispute was executed, and the amount settled of the sum due to Jyengar. 

With respect to the sums advanced to the widow, their payment is regularly 
proved, and, indeed, that the transaction as between the lender of the money and 
the widow was a fair one is not in dispute. 

As to the purpose for which these advances were made, it is sworn that the 
widow .told the lender that she wanted money to discharge debts contracted, by lier 
husband with two persons named, and to pay maintenance to the widow of her 
husband s, elder brother. 

The fact that the money was required, and was advanced for these purposes 
is stated by another witness who had been in the service of the late zemindar, and 
also of the widow, and who had been acquainted with the circumstances as* they 
occurred. 

The same fact is sworn to by other witnesses. 

With respect to the evidence generally, it appears to their Lordships to be less 
open to suspicion than usually happens in appeals from India. 

At the time when the debts were contracted for which the bond for 17,000 
rupees was executed, and at the time of the execution of the bond, the widow vyas in 
possession of the zemindary, and the appellant was living there under her protection. 

It is said that the ^ appellant had before this time attained the age of sixteen 
years — his legal majority — and that he was entitled to the estate, and was wrong- 

kept out of it by the widow. 
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It is not very tlistinctly proved at what time the appellant attained his majority. 
That disputes did take place between the widow and the appellant with respect to 
the right of possession of the zemindary sxifficiently appears ; but the period at which 
they commenced is not in evidence. The important matter is free from doubt ; that 
during the period of these transactions and subsequently, and up to the time 
when the letter of the appellant, to be presently referred to, was written, the appel- 
lant was living on the zemindary, and had, therefore, probably full means of ascer- 
taining the real truth of the case with respect to these advances. 

In this state of circumstances, what took place is quite natural. The appellant 
was the adopted son of the late zemindar, entitled as it seems to the zemindary ; 
he was living there, and had attained his majority, and might reasonably be 
supposed to be in the enjoyment of the revenues. 

Accordingly the plaintiff, who considered that the money due to him was a 
charge upon the estate, applied to the apjoellant for payment of the amount due on 
the bond. 

It is stated by one of the witnesses (1 9) that the plaintiff sent him to the 
defendant to demand of him the said sum, and when he went to Torriore and asked 
the defendant, he said, I and my mother are at variance, and 1 can pay the debt 
only after we come to some settlement.^'' The witness then says that he went to 
the widow and asked her, and she sent by her servant Jamboovien 1,000 rupees. 

There is nothing impmbable in this account. The witness says it happened 
about fourteen years^go. He was examined in August 18o6, and, on referring to 
the bond, it appears that 1,000 rupees were paid in May 1842. 

This statement is confirmed by another witness at page 24, and other appli- 
cations to the appellant, and similar answers by him, are sworn to by other witnesses; 

' Nothing is more likely, therefore, than the account which is given in the 
evidence that, in 1845, 1,000 rupees only having been paid in respect of the bond, a 
written demand of payment should be made on the appellant ; and that he should 
make in writing an answer to the same effect with that whiqh he had given verbally 
on several previous occasions. A letter is accordingly produced and proved, dated 
the 11th March 1845, with the signature of the appellant, which contains a distinct 
recognition of the plaintiff's demand, and the same excuse for non-payment, which 
he had previously offered, viz,^ that his mother was still in possession of the 
zemindary ; that the dispute between them was not settled, and that he had, 
therefore, no power to discharge the debt. He then distinctly states that, on 
enquiry, he finds that the bond which the plaintiff holds is genuine. 

Now, it is said that this letter is a forgery, but there does not appear to their 
Lordships to be any evidence whatever to support the charge, nor any the least 
improbability in such a letter, under the chcumstances, having been written. 

The inference drawn from the evidence in both the Zillah Court and the" 
Sudder Adawlut has been that this bond was given for debts, which the defendant, 
as owner of the zemindary, might be liable to pay, and that by his own acts he has 
admitted that he actually vras liable to the payment, and their Lordships entertain 
no doubt that this is the right conclusion. 

It is unnecessary, under these circumstances, to allude to the law upon these 
subjects as laid down by this Board on the case in the 6 Moore, Ind. Ap., 393, with 
respect to the power of the manager of an estate on the part of an infant to charge 
it, for no question of law arises in this case when the facts are understood. 

Their Lordships will have no hesitation in advising Her Majesty to affirm the 
decree complained of, with costs. 

An objection was taken as to the plaintiff^s right to sue on the bond, but that 
objection was sufficiently answered by the respondent's Counsel at the hearing* 
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The 13th March 1861. 

Present : 

Lord KinffsdowDj Judge of the Admiralty Court, Sir E. Ryan, Sir L. Peel, 

and Sir J. W. Colvile. 

Zemindary (Perpetual lease of distinct portion of)— Section 8 Begulation XXV. 

1802. Madras Code. 

On Ajppealfrom the Sudder Dewanny 'Admvlut of Madras, 
Vencataswara Naicker, Zemindar of Tethapooram, 
versus 

Alagoomoohoo Servacaren. 

A perpetual lease of a distinct portion of a zemindary is not a transfer within the meaning Section 
8 Regulation XXV. 1802, Madras Code. 

This appeal arises in a suit brought by the respondent to establish a claim to 
hold in perpetuity, at a fixed rent, certain villages forming part of the zemindary 
of Yethapooram, which belongs to the appellant. 

The Civil Court of Tinnevelly, in which the suit commenced, decreed in favor 
of the plaintiff’s title, and that judgment has been confirmed by the unanimous 
opinion of the Judges of the Sudder Adawlut of Madras. ^ 

The zemindary in question is of great extent, comprising above 100 villages ; 
the claim of the respondent extends to fifteen of them. * 

The case of the respondent is that he and his ancestors have had some right or 
interest in those villages, or the district in which the villages now exist, for a very 
long period, long antecedent to the establishment of the English authority in the 
country, and that when the English authority was established in 1803 a grant of 
the whole zemindary, without noticing the rights of the respondent’s family, * was 
made at'a fixed jumma to the appellant’s ancestor. 

That in order to secure such rights, without disturbing the grant of the zemiu- 
dary, an agreement was made in the year 1805 between his ancestor and the then 
zemindar, by which it was settled that the respondent’s ancestor and his descend- 
ants should hold the fifteen villages in question on a Cuttoogootagay lease, or, iu 
other words, should hold them in perpetuity at a low fixed rent payable to the 
zemindar ; and that such rent was fixed at 1,940 pons, being, in fact, the proportion 
of jumma, which was assessed upon them by the Government. 

The respondent alleges that he and his ancestors remained in possession of 
these villages under this agreement for many years till he was turned out of posses- 
sion by the appellant in the year 1 848. 

The case of the appellant is an extremely simple one. He alleges that the case 
set up by the respondent is a pure fiction ; that the documents which he produces 
in support of it are mere forgeries ; that the plaintiff’s possession began in the year 
1814, under a lease on ijara^ or, in other words, an oi'dinary tenant-lease, at a rent 
agreed upon ; that such lease was, from time to time, renewed for different periods, 
the last of such leases being made on the 29th July 1836, for twelve years, on the 
expiration of which the plaintiff, having no longer any right to the property, was 
turned out of possession. 

In support of his case, certain instruments purporting to be counterparts of 
these leases are produced, and it is admitted that, if they are genuine, they are quite 
inconsistent with the right alleged by the respondent. 

There is clearly forgery either on one side or the other ; and both of the Courts 
below, who had the documents before them, have concurred in attributing the 
forgery to the leases produced by the appellant. 

It would ^ be a strong measure for their Lordships, upon a question of fact to 
reverse a decision founded, at least in part, upon an examination of the documents 
themselves, in which all the Judges below came to the^ same conclusion. At the 
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time, cases may exist, warranting such a course, and oije was mentioned at the 
Bar in which this Board did actually adopt it. The question is, whether such a case 
has been made out by the appellant * 

No doubt the onus was on the respondent, who was the plaintiff, to prove 
his case. 

Let us see, then, what the evidence on. each side was. 

The first instrument produced was a deed on copper, dated in 1557, and purport- 
ing to contain a grant of the district in question to an ancestor of the respondent 
•It was produced by the respondent, who was the proper person to have it in his 
custody, and some objections alleged to exist upon the face of it, as if it had borne to 
^be executed by a person not then enjoying the sovereignty of the country, seem to 
have been removed by the diligence and exact investigation of Mr. Mackeson. 

Many other documents were produced, beginning in the year 1712 ; and bearing 
different dates in 1747, 1749, 1777, 1779, and 1789, all showing dealings with the 
property by ancestors of the respondent. 

It is said that there is no proof of these papers ; they are all of a date which' 
excludes the possibility of direct proof ; but they are proved by the production itself 
to come from the possession of the plaintiff, and the want of formal proof that they 
were found in his muniment-room, cannot be regarded as of any importance in a 
suit of this description. 

It is contended, however, that they are, if genuine, inconsistent with the case 
now made by the respondent, because the original grant appearing to be rent-free, 
it is improbable thatt he respondent’s ancestor could ever have accepted a lease, 
charging . him with a rent, and yet such is the nature of the lease now set up as the 
foundation of the respondent’s title. 

But the documents produced show that, whatever might be the case originally, 
there* was in 1712 a certain tribute payable by the whole zemindary, of which one- 
sixteenth part was apportioned to the respondent’s district. 

The Judges below placed no reliance on these documents, not, so far as appears, 
because they disbelieved their genuineness, which their Lordships see no reason to 
doubt, but because they held them to be immaterial to the plaintiff’s case. ^ They are, 
however, of some value as matter of inducement, showing the probabilities of the 
statements made by the opposite parties. 

The next document, which the plaintiff puts in evidence, is the instrument on 
which he rests his claim. It is a paper writing, alleged to be signed on 5th August 
1804, by the then zemindar of Yethapooram, and addressed to the ancestor of the 
respondent in these terms 

“ As I have leased out to you fifteen Cuttoogootagay villages” (it then enume- 
rates them) " attached to Giittalangolam division, under a deed, for the fixed rent of 
1,940 pons, you should, without delay, continue to pay every year the said amount 
into the Treasury of the Yethapooram Cutcherry, and yourself, your son, and grand- 
son can enjoy the said fifteen villages for ever, paying the kist amount thereof.” 

Supposing this document to be genuine, of course, there is an end of the case. 
It is, however, alleged by the appellant to be a forgery, ^ 

The direct evidence in support of it is not very satisfactory ; it is spoken to by 
several witnesses, who profess to have seen it, and to remember its execution nearly 
fifty years before, on whose testimony, however, no great reliance can be placed ; but 
if the dealing with, and possession of, the estate has been consistent with the instru- 
ment, its date sufficiently accounts for the absence of better direct testimony. 

The next document, in point, of date, is a mortgage, dated in 1811-12^ made by 
the grandfather of the respondent, to a person named Pillay, of a portion of this 
property for a term of ten years. 

The mortgagee is sworn by two witnesses to have been in possession under this 
instrument, and, when the debt was satisfied, to have returned the deed to the mort- 
gagor (pp. 94 and 95), 
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Now, the date of instrument is more than two years before, as tlie appellant 
alleges, the respondent’s family had anything to do with the property. 

In addition to this, there is the testimony of many old witnesses that the ances- 
tors of the respondent had been in possession of this property for very many years 
and long before the period assigned by the appellant for the commencement of 
such possession. The office of Servegar appears to be one of authority, implying 
the command of 100 men, and it is shown to have been held in this zemindary for a 
very long series of years by the family of the respondent, and it is further shown 
that the grant of lands in Cuttoogootagay, or Java-tha, is a usual mode of remu- 
nerating such services. 

The case, therefore, of the respondent is probalde and consistent. 

But the evidence goes a great deal farther and shows very clearly, in the opi- 
nion of their Lordships, that the title of the respondent has been repeatedly admit- 
ted by the ancestors of the appellant. 

The lessee seems not to have been veiy punctual in the payment of his rent, 
and, in the year 1822, the zemindar found it necessary to apply to the Collector at 
Tinnevelly to enforce payment, and he presented an urzee on the 27tli November 
1822 to Mr. Hudleston, the then Collector. 

Tire uTzee in question comes from the Collector’s office ; it is open to no suspi- 
clou, and it is of itself sufficient to disprove the appellant’s case, and to afford a strong 
confirmation of the statements of the respondent. 

It is found at p. 101 of the AppendLv, and is to this effect : — 

‘‘ Fourteen villages in Cuttalungolain division, attached to the zemindary, 
which was obtained ))y my late father from the Honorable Company, were given to 
Alagoo Moottoo Savykaran, son of Alagoo Mootoo Sarvykaran, of the said Cuttalan- 
goolam, for his maintenance at a junima of pons 1 ,959 a year, which was paid by 
]]im, and, aftei* him by his son, Alagoo ,Moottoo Sarvykaran, in fact, up to the 992 
Aundoo (this date corresponds with the year 1816) ; but, he bad entirely discontinued 
the payment of the same for the Aundoo 993 and 994, though he was holding out 
mere promises whenever demands were made for it j the balance due by him from 
tlie Aundoo 994 to 997, amounts to about pons 1,641, and fanams 6f,” 

This is a statement, therefore, that the villages had been granted to the ancestor 
of the respondent for his maintenance at a fixed jumma, and that up to the year 
1816 the rent had been regularly paid by the grantee and by his son, and yet it is 
fiow pretended by the appellant that the respondent’s ancestor first came into' pos- 
session of the property in 1814, and then under an ijam lease. It is clear that this 
statement refers to the payment of rent for a considerable period, and could not 
mean a payment for two years. There is evidence, indeed, that the person to whom 
this grant is said to have been made, and who is represented to have paid rent under 
it, Sied in 1808. 

The zemindar then prays that the property of Alagoo Moottoo may be attached 
to pay this demand. 

There is another document less strong, but, as far as it goes, confirmatory of the 
plaintiff s case. 

It is found in an order^ of Mr. Bird, the Collector, made in the year 1 845, at 
which time disputes had arisen with respect to the boundaries of some of the vil- 
lages in the zemindary, and, amongst others, of villages in the district of Cuttalangoo- 
1am, the district claimed by the respondent. 

This order mentioned that the zemindar had submited an urzee, stating that 
he had nothing to do with certain lands therein mentioned, which are in the enjoy- 
ment of the Merassidars of Cuttalangoolam, to whom he had leased it out under 
Cuttoogootagay tenure.” 

There is abundant other testimony in support of the respondent’s case, and in 
direct contradiction of the appellant’s, but it is useless to pursue it further. Their 
Pfexclsbips have not the slightest doubt that the CourIJi below could have arriyed at 
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no other concliisioa tban that the case set itp by the appellant was based in fraud 
,and prejary, and tlj-at, as far as the facts are concerned, the plaintiff had completely 
established his claim. 

It is hardly worth while to notice the objections taken to the plaintiffs docu- 
ments. 

First it was said that the sum mentioned in the paper of 1805 (l,904i pons, as 
printed in the records) differed from the actual rent of 1,950 pons and some fanam-s 
actually paid. 

It appeai^ed, however, very clearly that the 1,904 pons was a misprint for 1,940,. 
and that the difference between 1 940 and 1959 odd was accounted for by the addi- 
tion of shroffage. 

The representation of the appellant that the division of the zemindary claimed 
by the respondent contained only thirteen villages at the period when his title com- 
menced, and that two of them were added afterwards, is clearly disproved by the public 
accounts for ilie year 1 802, showing that at that time Cuttalangoolam was a known 
district held Cuttoogootagay, containing the fifteen villages of which it now consists, 
and was subject to au assessment of 1,000 pagodas. 

It is said, however, that whatever may be the respondent’s right in point of 
fact, he is precluded from recovering by an objection of Law, vis., that the plain- 
tiff’s title is not registered according to the Madras Regulation XXV of 1802, s. 8 ; 
and it is said to have been settled in India that, although an instrument not registered 
may be good against the zemindar who executed it, the successor is not bouad 
by it. 

The language of the Regulation would seem to apply to questions between the 
zemindar and the Government, and to have been framed with a view of preventing 
a severance of the zemindary without public notice to the Government. It is not 
very" obvious upon what principle it can be held that an instrument good 
against the party making it is bad against an heir, if the ancestor had an absolute 
power of alienation. If the successor is, as we should term it, a remainderman, or 
claiming by a title, which the ancestor could not defeat, the case, of course, is dif- 
ferent. 

But their Lordships are of opinion that there is in this case no ground for*the 
objection. This is not an alienation of the zemindary, or any part of it. It is a 
perpetual lease of distinct portion of the zemiutiaiy, which constituted a distinct por- 
tion before the appellant’s title to the zemindary accrued ; and such an estate could 
not, without great violence to the language, be considered as a transfer within the 
words of the Regulation. The title of the respondent has been recognized not only 
by the zemindar, who treated it, but by subsequent zemindars, and there has been a 
, possession under it of above fifty years. 

Their Lordships will advise Her Majesty to affifm the judgment complained of, 
with costs.' 


The 12th July 1864. 

Present : 

Lord Kingsdoiun, Lord Justice Knight Bruce, Sir E, Ryan, and Lord Justice 

Turner, ' * 

Bond (by Executor and Guardian)— Kistbundee or engagement to pay by instal- 
ments (by Minors) -Adjustment of accounts. 

On A'pp^al from the Sadder Deivanny AdmuLut at Galcuiia, 

Gholab Khoonwurree Bebee, 

* versus 

Eshur Chunclay Chowdry and others. 

The appellant made a claim the respondents m respect of certain bonds given during their minor- 
ity by their ei5.eoutor and guardian. On attaining majority, the respondents being desirous of avoidbig 
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payment, tvere adviced that they could only do so by instituting a suit to which the executor must be a 
party, and in which a settlement of his accounts would be required. But as the executor was theh spiri- 
tual guide and had been their father’s also, instead of instituting a suit against him they thought it better to 
€ome to terms with the cappellant in order to obtain time for the payment of the debt by instalments ; and 
a Kistbundee was accordingly executed. Held that the respondents could not now, after the death of lie 
guardian, dispute their liability for the payment of the debt which they had thus deliberately undertaken to 
pay, notwithstanding that no adjustment of accoimts had taken place to ascertain the balance really due to 
the appellant before the grant of the kistbundee. 

We have looked carefully through the papers in this case, and remain of the 
opinion which we intimated at the hearing, that the decree cannot be supported. 
Considering the large amount of the sum^at stake and the position in life of the 
respondents, it is difficult to account for their omitting to appear at our bar to main- 
tain the decree, which they have obtained. But, as far as we can discover, the 
proceedings of the appellant have been regular, and she is entitled, therefore, to call 
upon us to dispose of the appeal ex-parte. 

The appellant carries on business as a Banker ; in that character she alleges 
that she made very large payments for the respondents, during the time that they, 
or some of tliem, were minors, in respect of jumna or revenue due to the Govern- 
ment from a zemin^ary belonging to them. These advances are alleged to have 
been made at the instance of a person who was the guardian of the infants, and 
executor and trustee under the Will of their father. For these sums, the respon- 
dent on taking possession of their zemindary, had given a kistbundee or engagement 
to pay the amount by inRtalments ; and for one of the instalments so secured, the 
action in this case was brought. 

There appears to be great reason to suspect fraud on the part of the guardian, 
and some reason to believe that the agents of the appellant were privy to it. There 
, can be little doubt that the lease of the respondents' zemindary which was made 
by the guardian to a servant of the appellant, and which was disputed by the 
respondents and surrendered by the lessee, was really made to the servant as the 
nominee' and for the benefit of the appellant. It is very possible that, if the re- 
spondents had instituted a suit to take the accounts of this guardian, and, charging 
collusion between him and the appellant, had investigated the transactions which 
had taken place, it might have appeared that there was no such sum as was claimed 
by the appellant justly due to her. 

The Judges of the Sudder, who have pronounced a decree in favor of th^ 
respondents, seem to have been influenced by reasons of this nature, and to have 
rested their judgment on the ground that no adjustment of accounts had taken 
place to ascertain the balance really due to the appellant before the kistbundee was 
granted. 

But we think that this objection under the circumstances cannot be allowed to 
prevail ; for the question whether it would be fit to insist on this adjustment was 
distinctly brought under the notice of the respondents before the kistbundee was 
executed, and decided by them in the negative. It is proved by Hurroo Gobind Sen 
that, when a claim was made upon the respondents in respect of the bonds given 
by the executor and guardian, they were desirous of avoiding the payment, and 
consulted him as to the mode of doing so ; that they were advised by him that they 
could only do so by instituting a suit to which the executor must be a party and in 
which a settlement of his accounts would be required. Now, the executor was 
iheir spiritual guide and had been the spiritual guide of their father, and it was 
not considered proper to institute a suit against him. Under these circumstances 
it was thought better to come to terms witli the appellant, to obtain time for pay- 
ment of the debt by instalments. The kistbundee was accordingly executed, and 
the witness says that he considered the arrangement beneficial to the respondents. 

There seems no reasons whatever to doubt this statement? Hurroo Gobind 
Sen, who makes it, was in the employment of the resj)ondents, was connected with 
marriage, and was referred to in their answer^as one of their agents who 
to have been employed in any business of this description. 
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It appears impossible to permit the tespondents, after the death of the giiar- 
diari, now to dispute their liability for payment of the debt which they had thus 
deliberately undertaken to pay. 

The kistbundee itself and its registration appear to be regularly proved, pay- 
ments have been made of some of the instalments, and such payments are endorsed 
upon the instrument. The account-hooks of the appellant were produced at the 
hearing, and the fact of the payments made by her as the consideration, for the 
bonds given by the executor seems to have been thereby established. 

Whatever suspicion may attach to the dealings between the appellant and the 
executor, it cannot atfect the decision of the present suit. We think that the 
decree of the Ziiiah Court must be restored, and the decree of the Sudder reversed, 
and that the appellant must have the costs of the proceedings in the Sudder Court, 
but we are not inclined to give any costs of this appeal. 

We will make a report to her Majesty in conformity with the opinion which 
we have expressed. 


The 12th July 1861. 

Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice 

Turnery and Sir i. Peel, 

Mahomedan Law— Divorce by Khola— Dowry. 

On Appeal from the Sudder Dewanny Adawlut at Calcutta, 

Moonshee Buzl-ul-Ruheem, 

' versus 

Luteefut-oon-Nissa. 

According to the Mahomedan law, the non-payment by the wife of the consideration for a divorce doe^ 
not invalidate the divorce. The divorce is the sole act of the husband, though granted at the instance of 
the wife and purchased by her. The kholanamah, or the deed securing to the husband the stipulated 
consideration does not constitute the divorce, but assumes and is founded upon it. The divorce is created by 
the husband’s repudiation of the wife and the consequent separation. 

The husband having distinctly alleged a divorce by khola, and relied on two instruments, one an ibrana- 
mah (or deed of voluntary release by the wife of her dyn-mohr or dowry), of which there was no satisfactory 
proof that she ever gave "her assent with the knowledge of its contents, and a kholanamah (sun'cndering 
the wife’s settlement) obtained from her mother by means of cruelty arTd ill-usage practised on her daughter, 
to confii'm the ihrauamah, — Held that instruments so obtained could have no legal effect when used as a 
defence against the wife’s claim to her dowry. 

This suit was instituted iu the Civil Cotirt of the Twenty-four-Pergunnahs by 
the respondent, Luteefut-oon-Nissa smug as a pauper against the appellant, 
Moonshee Buzl-ul-Ruheem, to whom she had been married, to recover her “ dyn- 
mohr,'’ consisting of the sum of 10,000 rupees and of 1,000 gold mohurs valued at 
16,000 rupees, amounting together to 26,000 rupees. 

This sum was payable by the appellant to the respondent in the event of the 
dissolution of the marriage, and she alleged in her plaint that the appellant had 
dissolved the marriage by divorcing her. She further stated that two instruments 
by which she was alleged to have given her dyn-mohr, had been obtained from her 
by the force or fraud of the appellant, and were of no avail to bar her rights. 

The appellant in his answer denied the divorce as stated by the respondent, 
but alleged that two instruments, one a kholanamah, had been executed by her, 
by which she released her dyn-mOhr, and which deeds he insisted were binding upon 
her. 

The Zillah Judge .was of opinion that no divorce, except by khola, had been 
proved by the respondent, but he held that the plea of the appellant admitted a 
divorce by- khola, and th?ftt the instruments set up by him as containing a release of 
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the dyn-mohr “were frandulent and void, and that therefore the marriage being: 
dissolved, the respondent was entitled to recover her claim, and he decreed accordingly. 

This decision by the Zillah 00011: ^vas confirmed by the Sadder, and from the- 
order of the Sadder the present appeal is brought. 

Upon the facts we think that there is little doubt. The question is mainly one 
of Mahomedan law, and we shoald not lightly in such a case disturb the concurrent 
decision of two Courts. But we are quite satisfied that the decision is conformable 
both to law and to justice. 

It appears by that the Mahomedan law divorce may be made in either of two* 
forms — tilacq or khola. A divorce by tilacq is the mere arbitrary act of the husband, 
who may repudiate his wife at his own pleasure, with or without cause. But if lie* 
adopts that course he is liable to repay her dowry or dyn-mohr, and, as it seems, to 
give up any jewels or paraphernalia belonging to her. 

A divorce by khola is a divorce with the consent and at the instance of the 
•wife, in which she gives or agrees to give a consideration to the husband for her 
release from the marriage tie. In this case the terms of the bargain are matter of 
arrangement between the husband and wife, and the -wife may, as the consideration^ 
release her dyn-mohr and other rights, or make any other agreement for the bene- 
fit of the husband. 

It seems that, according to existing usage, a divorce by tilacq is not com- 
plete and irrevocable by a single declaration of the husband, but a divorce by 
khola is at once complete and irrevocable from the moment when the husband 
repudiates the wife and the separation takes place. In these particulars the two 
inodes of divorce differ. 

But there is one condition which attends every divorce, in whichever way it 
takes place, viz,^ that the wife is to remain in seclusion for a period of some months 
after the divorce, in order that it may be seen whether she is pregnant by her hus- 
band, and she is entitled to a sum of money from her husband, called her iddiV 
for her maintenance during this period. 

At the hearing of this case, two points were made by the appellant's Oounsel. 
They insisted, first, that the instruments releasing the respondent’s claim under her 
settlement were valid ; and, secondly, that if the kholanamah executed by the wife' 
were laid Out of the case, there was no evidence at all of divorce, and then the 
marriage was not shown to be dissolved ; that the respondent could not approbate 
and reprobate the same deed — insist that it was good for the purpose of estalfiishing 
a divorce, and bad for the^ purpose of securing to the husband the price which he 
was to receive for consenting to it. 

This objection, how'ever plausible, is founded on a misconception of the real 
nature of the divorce. The divorce is* the sole act of the husband, though granted 
at the instance of the wife, and purchased by her. The kholanamah is a deed secur- 
ing to the husband the stipulated consideration, but it does not constitute the divorce. 
It assumes it and is founded upon it. The divorce is created by the liusband’s 
repudiation of the wife, and the consequent separation. The law might have 
provided that non-payment of the consideration should invalidate the divorce, but 
it is clear, as well from the opinion of the Law Officers of the Indian Courts, as from 
the authorities cited at our Bar, that the law is otherwise. 

The non-payment by the wife of the consideration for the divorce no more 
invalidates the divorce than in England the non-payment of the wife’s marriage 
portion invalidates the marriage. 

In this case the husband, while denying a divorce by tilacq, not only did not 
deny but set up a divorce by khola. He alleged distinctly, in his answer, that the 
respondent took from him a furruckhuttee (which is a bill of divorcement), that she 
took from him also the subsistence money of her iddit, and gave him a receipt for 
it, -and that she then quitted his house with the assent and under the care of her 
mother. 
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Tliat a divorce, therefore, had tafeen place was the comtiion case of both paidies, 
and the only question was, whether the husband could insist on receiving the 
'Coia si deration for which he says that he had stipulated. 

This must depend on the validity of the deeds which he sets up in bar of the 
respondent's demand. The dissolution of the marriage being admitted, it is for the 
appellant to make out that the respondent has given up the rights which pHmd 
facie result from the dissolution, and upon this part of the. case their Lordships 
have never felt the least doubt. 

Two instruments are relied on by the appellant : one an ibrarnamah, or instru- 
ment by which the wife is made, out of regard and afFection for her husband, 
voluntarily to release to him all claim to her d 3 m-mohr. This instrument purports 
to have been made on the 1 6th April 1847. It states that the settlement by which 
tlie djn-mohr is secured is in the possession not of the wife, but of her mother ; that 
the wdfe, therefore, cannot give up the instrument, and is not aware of what the 
dyn-mohr consists. 

There is nothing like satisfactory proof that the respondent ever gave her assent 
to this deed with a knowledge of its contents, and the admitted facts of the case 
make it in the highest degree improbable, almost impossible, that she should have 
done so. 

At the time at which this instrument purports to have been made, the husband 
bad married, or was on the point of marrying, a second wife, as by law he wms 
entitled to do. The evidence of one of the witnesses states that the marriage took 
place either in April 1847, or in the following O^ctober ; and from the time of the 
marriage, and indeed from the time when it was decided upon, thqiv Lordships are 
quite satisfied on the evidence that the appellant and the respondent were equally 
desirous of a divorce. Indeed it appears that the second wife stipulated as a condi- 
tion of her consent to the marriage, that her husband should divorce his first wife. 
He had the power to do so by tilacq, but this would not answer his purpose ; he 
desired to get rid of his wife, but to retain her dowry, and he prepared this deed, 
in order that, having procured a release of the dowry, he might exercise his power 
of divorce. The mother of the wife, however, had possession of the settlement, 
and refuseid to give it up, and it seems to have been thought by the husband that it 
would be impossible for him to establish the ibrarnamah unless he could procure a 
confirmation of it, and a surrender of the settlement by4he mother, and divorce by 
khola. For this purpose he had recourse to measures of great cruelty ; he refused 
to permit the mother to see her daughter-, and by a long series of ill-usage, unless 
there be much exaggeration in the evidence, injured the health and even endangered 
the life of the respondent. The mother, after i^epeated applications to the Foujdarry 
Court for the protection of her daughter, at last yielded, and give up the settlement ; 
under such circumstances the kholanamah was obtained, which professed to confirm 
the ibrarnamah. 

The Courts below bave most properly held that instruments so obtained cap. 
have no legal effect. TJiey can be of no more avail when used as a defence against, 
the claims of the wife than they would have had if the husband were suing upon 
them as plaintiff to enforce rights secured to him. 

Their Lordships are quite satisfied that the judgment complained of is correct, 
and they, will humbly advice Her Majesty to affirm it with costs. 
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The 2n(l August 1861. 

Present : 

Lord Kiugsdown, Sir E. Ryan, the Master of the Rolls, and Sir L. Peel 
Purchase of putne© (Suit to claim the benefit ofa— as foenamee). 

On Appeal from the Sudder Dewanny Adawlut at Calcutta. 

Kripamoyee Debia. 
versus 

Eomanath Chowdhiy, 

Examination of the evidence in a suit brought to recover a putnee-talook as having been purchased be- 
natnee for the appellant’s late husband. « 

The siinpLe possession of the title-deeds by the plaintiff (appellant), without satisfactory proof of the 
niode by which she alleged that she acqiured possession of them, was held not to oiitweigluthe 
stances Of the case which sti’ongly preponderated in favor of the respondent. 

The sale having taken place in 1836, and no suit having been mtifuted until 9 years afterwards, thifj 
delay was considered a very material circumstance aguinst tlma^ll^t ; more especially as the death of the 
person on whose account alone the matter was alle^^to-iiave^en kept secret, had occurred in 1836. 

Another important circumstance co nnect^ wRh this lapse of time was that the suit was not instituted 
until after the deaths of two^ite^^fti^ho could have spoken positively to the truth of the case, and whose 
evidence was of the gnatest value in the determination of it. 

In a ffirmi ng the (ecision of the Court below, the Judicial Committee adverted to the consideration that 
the appeal was from aunanimous decision on a question of fact in which the Lower Court had the oppor- 
tunity of seeing and tsting the mode of giving evidence of such witnesses as appeared before them. 

The questbn in this appeal is whether the purchase of a putnee-talook mad© 
i^y Juggumath Roy, on 6th September 1835, was a ben amee transaction, that is, 
wh^^ther it wasboiight with the money of, and in trust for Hurro Kanth Roy, who 
is no^y^ deceajed, but whose widow is the appellant. Substantially, the question 
pends whether an ekrar-puttro or declaration of trust, purporting to bear 

date the.^^th Kartick in the year 1242, which corresponds to 14th November 1835, 
and whic3^ also purports to have been executed by Juggernath Roy, is a real or 
supposititious document. 

We 'entertain no doubt, if on the evidence it should appear that no reliance is 
to be T^laced on this document, that there is no other evidence before iis sufficient 
to ^ablish that the transaction in question was a benamee transaction. 

In consequence of the non-payment of the rent, the amount of which was dis- 
"puted, the putnee-talook was, after various proceedings to which it is unnecessary 
to advert, sold by the Revenue Authorities, on 21st May 1836, by public auction to 
Kalee Kanth Lahoree, who was the highest bidder and who has since died, but 
whose heir is the first respondent on the record. 

The suit to recover the putnee talook was first instituted by Hurro Kanth Roy 
on 1st March 1845 ; that suit failed in April 1850 by reason of misdating the ekrar 
in the plaint, which error the Court refused to aUow to be corrected. 

On ISth July 1850, the appellant filed her plaint in. this suit. 

On 26th December 1854, the Principal Sudder Ameen dismissed the appellant s 
suit with costs. 

This decision was appealed from to the Court of Sudder Dewanny Adawlut at 
Calcutta, and, on 28th December 1857, the decree of the Court below was affirmed 
with costs, which is the decree appealed from to us. 

The original kubalah granting the putnee-talook was made on the 22nd Bha- 
dhoon 1242, which corresponds to 6th September 1835 ; it was attested by fourteen 
witnesses, and, at the same time, akubooieut, or counterpart, was executed %y Jug- 
^nrnath Roy, containing the usual condition that, if the rent were not paid, the 
ijfmindar should be at liberty to sell the talook under the provisions of Regulation 
VlII of 1819. This counterpart was executed by nine witnesses, of whom the first 
|ud last were also attesting witnesses to the kubalah ; but the remaining seven 
Stetsses were distinct and different persons. , , ^ 
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TIM the same witnesses, fourteen in numher, who attested the kuhalah, should 
be obtained to attest the ekrar, two months later, is circumstance which, in our 
mind> gives rise to very grave suspicions. No. valid reason is given for this pecu- 
liarity ; the collection of exactly the same fourteen persons who had attested an in- 
strument two months before, for the purpose of attesting another instiument, must 
have occasioned both difficulty and delay ; and it is not pretended that the circum- 
stance of the witnesses who attested both instruments being the same, could confer 
additional validity on the ekrar. So little did this seem to be a matter of import- 
ance to the parties engaged in the transaction on 6th September 18S5, that, of the 
two instruments then simultaneously exceuted, only two witnesses attested both. The 
suspicion created by this circumstance is augmented by the consideration that, in 
the original plaint, which was filed on 1st March 1845, the ekrar is alleged to bear 
the same date as that of the kuhalah. If, in truth, the ekrar had been executed at 
the same timewith the kubalah, it might well be that the same witnesses Avho at- 
tested the lease. would also attest the declaration of trust: and, indeed, such a 
supposition would be natural and probable. Upon the assumption that the original 
plaintiff had intended to set up a fictitious ekrar with a view of establishing the tran- 
saction to be one of a benamee character, it would be natural to set up an ekrar of 
even date with the original kuhalah, in which case it would he naturally attested by 
the same witnesses, and accordingly such was the plaintift’s allegation contained in the 
original plaint ; and we cannot but consider it a matter also open to suspicion, in 
so important a matter as the statement in the plaint of the ekrar on wdiich the 
whole of the plaintiff’s case depended, an erroneous date should have been assigned 
to that instrument. It is to he observed also, that the ekrar itself, on the face of it, 
seems to have been framed as if it had been intended to be contemporaneous with 
the kubalah, for it speaks of the delivering up of the umulnamah, or lett^ of autho- 
rity, of to-day^ that is, of the day of the date of the ekrar ; but the/only umul- 
namah of the existence of which any evidence is given, ig*the umulnamah of the 
date of the original kubalah. 

On the assumption that it was intended to set up a fictitious deed, various 
circumstances might, after the institution of the original suit, render it impossible 
to act on that intention, and to establish by proof an ekrar of even date with the 
original kubalah. ' 

The following are instances : — The witnesses speak of Hurro Kanth Roy as hav- 
ing been present at the time when the ekrar was executed, and even of the conver- 
vsation which passed between him and Jiiggurnath Roy on that occasion, Hurro 
Kanth Roy was, at the date of the execution of the kubalah, distant four or five 
days’ journey off, at Calcutta. This fact might possibly have been established by 
evidence brought on the part of the defendants. There were present at the time 
when the kubalah was executed, in September 1835, the witnesses to the kubooleut ; 
and these witnesses, or some of them might have been called, and not only disproved 
the presence of Hurro Kanth Roy, but might also have disproved the execution of 
any ekrar at all at that time, and might have given evidence which would have been 
irreconcileable with the evidence on the part of the plaintiff. 

Assuming, therefore, that a fictitious deed was intended to be set up, this cir- 
cumstance might explain how it was originally intended to set up an ekrar of even 
date with the original kuhalah, and how that intention was afterwards abandoned 
as far as regarded the date of the instrument. 

Another circumstance which creates grave suspicion in our minds is the age of 
Hurro Kanth Roy at the time of the transaction. This we consider to be proved 
by the deposition of Hurro Kanth Roy himself, made in a distinct matter on 12th 
May 1843. By this deposition it appears that he was then at the Government 
school at Rampore, and that he stated bis age to be at that time 17 or 18. This 
was eight years and nine jponths after the date of the ekrar. This would reduce his 
age at the time of the transaction to 9 or 10 years old. ^ The explanation attempted 

2 I 
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to be gweu, that he understated his age for the purpose of entering the school, by 
the regulations of which no pupil could be admitted who had passed a given age, 
even if admitted, could only extend to a year or two ; but no latitude which could 
be given to this suggession, would induce us to believe that a man of 26 or 27 could 
pass off for a youth of 17 or 18 ; but we have no reason to doubt the accuracy of 
the statement of his age contained in the depositions which was made by himself 
in a matter in which his agewas not a matter of importance, and by which it ap- 
pears he was then under the master of the school, and in which he speaks of the 
other lads of the school. 

We are, therefore, of opinion that, on the evidence before us, the age of Hurro 
Kanth Roy in November 1835 must be considered as hot exceeding 10 or ll years. 
In wliat way a boy of 10 or 1 1 years of age could be possessed of money sufficient 
for the purchase of the putnee-talook, the e^dence fails to explain. 

But this is not the only diflSculty presented in the way of the appellant by the 
youth of her husband at the time of this transaction. The evidence given by the wit- 
nesses of the conduct of Hurro Kanth Roy on this occasion is irreconcileable with the 
supposition that he was not more than II years old, even allowing much to the pre- 
cocity ascribed to Indian youths. 

Ram Nedhee Deb (page 106) boy of “K>-or 11 years old gave 
directions for obtaini^ -som^ftheRajah's mehal, if any were to be let out in put- 
nee. The witnesse^^ all speak of his understanding the transaction, and taking a 
part in it. J 

Qooroo DyalyRoy (page 76) says that Hurro Kanth Roy sent the money for the 
kubalah, 4,700jf(^pees in specie, from Calcutta, by him and three other persons, ac- 
companieiy^j^^ve or six others, by a boat ; a very improbable mode of transmitting 
money in country where Government notes were in circulation. 

a rshad Doss (page 79) says that Juggurnath Roy and Hurro Kanth 
decl on tfiis subject, and that Hurro Kanth Roy wrote letters to 
oy onthe subject, and they all state that he went from Calcutta to 
le purpose of completing the transaction. 

examination of the witnesses also discloses various inconsistencies' in 
Two of them, viz., Hurro Dass (page 72) and Gour Mohim 
)) in their depositions made in the first suit, speak of the ekrar as 
>m J uggurnath Roy ; but the two witnesses examined in tbe^jsuit, 
)eb (page 105) and Sheetal Ram Ralia (page 108) say that the ekrar 
^vas made at the instance of Hurro Kanth Roy. 

This latter observation would not have much weight were it standing alone ; 
but combined as it is with the other circumstances enumerated above, it adds to the 
suspicion necessarily created by the other facts in the case. It is not to be over- 
looked also that the ekrar was not registered ; to this omission, however, little weight 
would have to be attached, if the whole of the rest of tho case were free from 
suspicion, by reason of the desire to keep the matter secret, which, on the as- 
sumption that it was a benamee transaction, and intended to be concealed from 
Rajah Gobind Obunder, was intelligible enough. 

. The circumstances above enumerated, if they stood alone, would bring our 
minds to the conviction that no reliance could be placed on this ekrar in a Court 
of Justice as an authentic document. 

But there is some evidence on the other hand, in favor of the transaction having 
been originally^ a benamee transaction. The strongest portion of this is to be found 
in a letter which, singularly enough, has been produced on behalf of the defendan t 
Kalee Kanth Lahoree ; it is, therefore, free from all suspicion when used on behalf 
of the plaintiff: this is a letter (page 117) written in October 1835, between the 
date of the kubalah and the ekrar addressed to Juggurnath Roy, apparently by 
the Maharanee Kishenmonee Takooranee, who was aunt^of Hurro Kanth Roy. It 
to have been written in answer to a letter from J uggurnath Roy, requesting 
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from her directions respectiog this putneo, and in it she directs that a mooktearna- 
mah should be made out in tlie name of Nub Kunt Roy, and coupled with that of 
Oomapersaud Lahary, to whom the documents relating to the putnee and the 
kubalah were to be forwarcJed. This direction to some extent, at least, seems to 
have been acted upon by Jugguruath Roy, and it is certainly very difficult to re- 
concile the writing by Jugguruath Roy of the letter to which this was an^answer, with 
the supposition that he was the benehcial owner and purchaser of the putnee-talooL 
This observation, however, although in favor of holding that the transaction Avas 
original ij’- one of a benamee character, does not establish the case of Hurro Kanth Roy, 
or make out any title in him to the putaee-talook. It may be that the Maharanee 
w^as the purchaser of the putnee-talook ; but that is not the case of the plaintiff, or 
what we have to consider in this appeal. This document has, however, although in- 
directly, a bearing on the part of this case which is that which is indeed the principal 
foundation of the plain tiff'’s case, vw,^ the presence of all the deeds and papers re- 
lating to this putnee-talook, and the Avasilat papers during the time which elapsed 
after the kubalah, and before the sale in May 1836, which are all now in the 
hands of the plaintiff. This letter of the Maharanee authorizes the delivery of all 
papers relating to the kubalah to Nub Kunt Roy. Hurro Kanth is stated in the 
judgment of the Court (page 154) to have resided with Nub Kunt Roy, who pre- 
deceased him ; and it is suggested that by this means the original documents may 
have come into the possession of Hurro Kanth Roy. Whether this be so or not, it 
will not, in our opinion, affect the ultimate decision of the case. 

The mode by which the plaintiff alleges that she acquired possession of these 
documents is not established to our satisfaction ; and this being so, we cannot allow 
the simple possession of them to outweigh the other circumstances of the^case^ 
which, in our opinion, strongly preponderate in favor of the respondent. 

• One circumstance, however, and that a very material one, remains to be 
noticed, and which makes strongly against the claim of the appellant } and this 
circumstance is, that the sale having taken place in May 1836, no suit is instituted 
until March 1 845, a period of nine years. This circumstance is the more noticeable, 
because it appears that the Rajah Gobind Chunder, on Avhose account alone the 
matter is alleged to have been kept secret, had died in November 1836, thereby 
releasing Hurro Kanth Roy from the fear of his making any claim to the putnee- 
talook, the apprehension of which is alleged to have been the cause of the benamee. 

Another circumstance, connected with the lapse of time, is also most important^ 
for the suit was not instituted until after the deaths of both Juggurnath Boy and 
Nub Kunt Roy had taken place, and they were the persons who could have 
spoken positively to the truth of this case, and whose evidence was of the greatest 
value in the determination of it. 

Taking all these matters into consideration, and also bearing in mind that this 
is an appeal from the unanimous decision of the Court below on a question of fact 
in which they had the opportunity of seeing and testing the mode of giving evi- 
dence of such witnesses as appeared before them, we are or opinion that the decision 
of the Court below ought to be affirmed ; and their Lordships will humbly recom- 
mend Her Majesty to dismiss the appeal with costs. 
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The 2nd Angnst 186L 
Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, 

and Sir L. Peel. 

Joint Hindoo Family (Illegitimat© children of Christian father by different 
Hindoo women) —Succession— Inheritance— Collaterals— Partition 
—Appeal from part of a decree)— Beference to Law Officer 
(on questions of right and title), 

071 Appeal fro77i the Sadder Deiuanny Adawlut at Madras, 

Myna Boyee and others, «• 
versus 

Oottoram and others. 

lUo^itimate sons of a Christian father by different Hindoo women, although hy agreement they consti- 
tuted themselves parceners in the enjoyment of their property after the manner of a joint Hindoo family, 
are not a joint Himloo family according to Hindoo Law. On the death of each, his lineal heirs representing 
thoir parent would, hy the effect of the agreement, enter into that partnership. 

Qiicst^e. TVTtether tho Hindoo Law gave a right of inheritance to collaterals. 

In a partition suit instituted hy one of the illegitimate children, a deed of compromise was executed by 
the parties which provided for the mode of enjoyment, and agv\inst the sale, mortgage, lease, or security of 
any ^separate share. Help (1) that these provisions 'of tho deed did not extend to prevent alienation hy 
devise nor affect the right of inheritance ; and (2) that the arrangement between the parties included the 
ri‘’'ht of survivorship, the claim of the State only arising on failure of heirs of tho last survivor. 

In an appeci from part of a decree, tho whole decree is not opim to tho respondents. Under the peculiar 
circumstances of this case, however, leave was given to present a cross appeal, and the appellants not 
objecting, the appeal was heard from the whole decree. 

Every reference in a suit to Law Ofdcers, likely to hind a right should embrace all important facts 
proved or admitted in the cause which may affect the conclusion ; and it is the duty of the Court itself so 
to frame the question as to elicit an opinion upon the very facts on which the legal title depends. If the 
facts be not ascertained hut are stated and disputed, the questions should embrace cither view of the facts. 
When the oiiinlon given is apparently irreconcilcahle ydth the opinions of approved text-wiiters, those 
who five the opinion should he asked fui’thor to explain that which appears primd facie thus irroconoileahie, 
so that they may show on what they ground an apparent exception from the general law, whether on 
general custom modifying texts, on local usage, family customs,- or other exceptional matter. 

The facts of this case, so far as they are material to the questions we have to 
consider, lie in a narrow compass. Mr. George Arthur Hughes, an Englishman, 
living in India, had two illegitimate children, named Bamaprasad and Taukooram, 
by a native woman, a Hindoo, who appears to have been a married woman, to have 
deserted her husband, and to have lived in adultery with Mr. Hughes. This 
woman appears to have been originally of one of the privileged classes, and not of 
the Sudra class. Mr. Hughes had also three other illegitimate children, Myaram, 
Chundoolaul and Oottoram by another native woman. By his Will he devised the 
' estate of Kadalkoody to his five illegitimate children in equal shares, to each a fifth 
share. The children appear to have been brought up as Hindoos, and to have 
lived at first as an united family, but some time after Mr, Hughes' death, Rama- 
pras%d, the original plaigitiff in the suit from which this appeal arises, instituted a 
suit for partition, and obtained a decree accordingly. There was an appeal from 
this decree ; and pending this appeal the parties compromised, and a razeenamah, 
or deed of compromise, was entered into between them. This deed, Jo which four 
of the, children, one of whom, Chundoolaul, had purchased the share of Oottoram, 
the fifth, of the children, who had died, after reciting the Will of Mr. Hughes 
and the above-mentioned purchase, proceeded as follows : — 

Of the said Kadalkoody paliapiit, the share assigned to the third appellant by Mr. Hughes 
Will 19 pne-fiffch, and this added to the one-fffth share purchased by him as stated above, makes 
hi^ total share two-fifths of the wliole est.ato The share assigned to the second appellant My- 
. aram under the said Will is one-fifth, and that left to the first appellant Taukooram and the res- 
pondent liamapras id by tho said instrument is one-fifth each. Thu^ it having ccen settled tliat 
'\iyefpur should enjoy the said aemindaty in five shares, wo have entered into the following agree- 
; ; That from Fusly 1^54, the management of the entii;^ zemindary shall, for life, be 
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entrusted to one of us four, viz., Taukooram, the other three abiding by this arrangement. That 
the paishcush, amounting to rupees 4,409 8-0 per annum, shall be punctually paid by Taiikoo- 
ram from and out of the income of the paliaput for each Pusly, the irsal or remittance being 
made in the names of us all four. That all the repairs necess-uy to the paliaput shall be executed 
by him every year, at an annual outlay of 500 rupees, he taking care that the money is properly 
spent. That of the surplus left of each year’s income, after defraying the paishcush, charges of 
repairs, and costs of establishment of that year, Taukoorarn shall pay to Myaram and Ohundoo- 
laul whatever may fall due to them for -their said three shares as per accounts That, on ac- 
count of the one-fifth share of Ramaprasad, Taukoorarn shall, for his life, pay into the Treasury 
of the Coui't, the fixed sum of 1,300 rupees a year, a moiety thereof being payable on 11th ^pril, 
and the other moiety on the 11 th July of each Eusly. That Ramaprasad, or the heirs appoint- 
ed by him, shall receive the said sum from the Court. That, should the income of Kamapra- 
sad’s said one-fiffch share for ai^ year exceed the fixed amount above referred to, such excess 
shall be appropriated by Taukoorarn. That should the income of the said share fall short in any 
year of the fixed sum above referred to, Taukoorarn hiraseif shall make good such deficit. "That 
Taukoorarn shall be entrusted with the title deeds of the said paliaput, and any sharer shall beat 
liberty to refer to them whenever he wishes . That should the accounts furnished by the Ameen 
deputed to attach the paliaput exhibit any old balance outstanding for Fuslies 1251 to 1263, 
during which period the paliaput remain under attachment, Taukoorarn shall recover the same 
and pay to Ramaprasad his one-fifth share thereof, taking a receipt from him. That, the other 
sharers also shall receive their shares of the said balance in the same manner. That after Tau- 
kooram’s death Ramaprasad, or the heirs appointed by him, shall have the management only 
of his one-fifth share, subject to profits or loss. That the management of the other four shares 
shall be entrusted to Myaram or Chundoolaul, or their lieirs or representatives, appointed by 
them. That the ryots, kurnums, servants, &c., of the paliaput, shall pay to tbe other sharers, 
when they go to visit the estate, the very same respect that they would show to Taukoorarn or 
persons entrusted witli the management after his life-time. That the paliaput shall iievei\ be 
divided, but only the income thereof, of which each shax'er shall receive and enjoy his sllare 
with reference to accounts of income and expenditure. That neither the sharers, nor their 
heirs or representatives appointed by them, shall alienated their respective shares by sale,, 
mortgage, lease, or security ; all such transactions, if efieoted, being null and void,” 

' In pursuance of the arrangement made by this deed, Taukoorarn had the 
management of the estate during his life, and paid to Ramaprasad the annual sum 
stipialated for by the deed. On 21st January 1852, Taukoorarn died intestate and 
■without having had issue ; and, on his death, Chundoolaul took possession of all 
his real and personal estate, including his one-fifth part of the Kadalkoody estate. 
The plaint in tlie suh which has given rise to the appeal before us, was tiled on 8th 
September 1852, by Ramaprasad claiming as the heir of Taukoorarn, against 
Chundoolaul for the recovery of the real and personal estate of Taukoorarn. The 
defendant, Chundoolaul, by his answer in the suit amongst other grounds of 
defence, which are not material to be mentioned, stated that, in the partition suit, 
the plaintiff had declared that he was not related to Taukoorarn ; that if they were 
cn-parceners, they were so through their father and not through their mother ; and 
that the Hindoo Law Avas not applicable to them. That each of them having re- 
ceived a certain amount of property under Mr. Hughes'’ Will, their interests were 
distinct, and one of them had nothing to do with another's portion ; that that was 
the status in which Ramaprasad had in the partition suit, prayed the Court to place 
him ; and that tlie decree in that cause was that the parties were not amenable to the 
Hindoo Law, and he insisted that in the teeth of these proceedings in the former 
suit, it was not open to the plaintiff to claim Taukooram’s share of the estate of Ra- 
maprasad ; he relied also upon the razeenamah, insisting that Takooram's intention 
that his share of the Kadalkoody estate should on his death pass to him, the defend- 
dant, was evident from the fact of that instrument containing a detailed provision 
that Taukooram’s share, and the management of the other four shares of the estate, 
should he held in succession by the defendant and his heirs, or other persons appoint- 
ed by him ; he also set up a mooktearnaniah and a Will alleged to have been made 
by Taukoorarn in his favor. 

The plaintiff, by his replication, explained tbe allegations made by him in the 
partition suit, and denied that they bore any such meaning as was imputed to them 
hy the answer. ^ 
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The rejoinder was a mere recapitulation of the answer ; and the only material 
evidence in the cause was, on the part of the plaintiff, the razeenamah, and on the part 
of the defendant, the mooktearnamah, and the Will, with the depositions of some 
witnesses in support of those instruments. There was no evidence as to the plain- 
tiff’s title as heir ; but upon this point the following question appears to have been 
submitted to the Pundit of tlie Court of Sudder Adawlut ; — 

You are requested to state whether, upon the death of one of two illegitimate 
sons of a Hindoo woman, the estate of the deceased by law devolves upon the sur- 
viving brother f 

And to this question the following answer appears to have been returned 

“ If the illegitimate sons referred to in the question were undivided, the estate 
of one of them would, after his death, devolve upon his surviving brother. If 
divided, it would go to him only on failure of the deceased’s widow, daughter, or 
her son, or of the deceased’s mother.” 

Upon the hearing of the cause in the Zillah Court, the Judge was of opinion 
that the mooktearnamah and the Will were forgeries, and that the provisions of 
the razeenamah had reference to the management of the estate, and did not affect 
the right to it ; and resting upon the opinion of the Law Officers, he treated the al- 
legations in the partition-suit as irrelevant, and considered the plaintiffs title as heir 
to be established. The decree of the Zillah Court, therefore, was wholly in favor of 
the plaintiff'. ^ ^ 

From this decree the heirs of Chundoolaul, who had died in the meantime, 
appealed to the Court of Sudder Adawlut ; but the J udges of that Court wei’e also of 
opinion that the mooktearnamah and the Will were not genuine documents; and as 
regards the right of the plaintiff to inherit the property of bis uterine brother Tau- 
kooram, they were of opinion that those persons mu>st be looked upon as Hindoos, 
and subject to Hindoo Law ; and the question as to the Hindoo Law of the ease 
having, as they thought, been fairly put to the Pandits of tlie Court, they coqsidered 
that the’ plaintiff had a right to inherit the property of Taukooram. They accord- 
ingly, by a decree dated 7th November 1856, affirmed the decree so far as respects 
the estate of Tankoorani not included in the razeenamah ; but as to the one-fifth 
part of the Kadalkoody estate, which was included in the razeenamah, they were of 
opinion that the intent of that instrument was, that the right of the plantiff 
should be confined to the enjoyment of his own one-fifth share and the manage- 
ment thereof, and that the right and title to the management and enjoyment of the 
profits of the other four shares was vested in the other shareholders ; and they 
accordingly held that the plaintifiE was not entitled to recover the one-fifth share of the 
Kadalkoody estate, which belonged to Taukooram, and reversed that part of the 
decree which awarded tliat share to the plaintiff. 

The plaintiff, however, afterwards obtained, as it would appear, ex-parte, an 
order for the case to be re-heard, but he died soon after the making of this order, 
without having had issue. 

^ By his Will, which appears on these proceedings to have l)een disputed, he 
devised the Kadalkoody estate to the now appellants, and appointed two of them to 
be his executors. They accordingly revived the suit ; and the Sudder Court having 
subsequently, by an order dated 12th November 1857, discharged the order for re- 
hearing upon the ground that the case was more proper to be the subject of appeal, 
they obtained leave to bring, and have accordingly brought, this appeal, which is 
from so much of the decree of the 7th November 1856 as reversed the decree of 
Lower Court so far as it awarded to the plantiff Taukooram's share of the Kadalkoo- 
dy estate, and also against the order of the 12th November 1867. 

With respect to the objection raised by the answer that the appellant was 
precluded by reason of the allegations made by him' in the pariition suit, their 
Bordships are of opinion that no weight is due to that 'objection. The allegations 
l^erred to could, at the highest, operate only, under th(? circumstances of this case, 
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as an admission against title, on a particular view of the legal status of the party, 
in point of law, which, if it were erroneous, ought not to have bound the party in 
another suit for a different object, the Court having before it all the facts relating 
to the true status. 

The immediate question raised by this appeal, therefore, is whether the Sudder 
Court was right in the construction which is put upon the razeenamah. Their 
Lordships find themselves unable to agree with the Sudder Court upon the 
constimction of this deed. The deed had its origin in the partition suit. The 
result of that suit and of the decree which had been made in it, if carried out 
would have been to sever, at all events, one-fifth of the estate, and to destroy, to 
that extent at least, not only all unity of interest but all power of joint manage- 
ment. 

The deed appears to have been framed fo^ the purpose of avoiding these 
results. It provides that there shall be no sale, mortgage, lease, or security of any 
separate share ; that during the life of Taukooram he shall have the management 
of the whole estate, Ramaprasad receiving a fixed income ; and that, after his death, 
Ramaprasad shall have the management of his fifth, and the management of the 
other foni’-fifths shall be entrusted to Myaram or Chundoolaul ; but these provi- 
sions point to management, and to management only. They affect the mode of 
enjoyment, not the right of property. That right does not appear to be affected by 
the deed, otherwise than by the particular provisions against alienation-^pro visions 
which, it 4s to be observed, are carefully limited by the deed, and do not extend to 
prevent alienation by devise, for it is plain that the deed contemplates that each 
co-sharer might devise. It is^ scarcely possible to suppose that it could be intended 
that the right to devise should be preserved, but that the right of inheritance 
should be taken away. Failing this argument upon the construction of the 
razeenamah, the respondents contended that the title of the appellant was never- 
theless defeated by that instrument. They argued that all the illegitimate sons 
were to be considered, as they were considered, and, as it appears to their Lordships, 
rightly considered, in the Courts in India, to be Hindoos ; and that the sons, except 
Ramaprasad, having continued in common, Ramaprasad could not, by the ^ Hindoo 
Law", be entitled to any portion of Taukooram’s share. 

This argument renders it necessary to consider yLat sort of a partnership was 
constituted by the actual agreed union of the other sons. They were not an united 
Hindoo family in the ordinary sense in which that term is used in the text- writers 
on the Hindoo Law ; a family of which the father was, in his life-time, the head, 
and the sons in a sense, parceners in birth, by an inchoate though alterable title ; 
but they were sons of a Christian father by different Hindoo mothers, constituting 
themselves parceners in the enjoyment of their property after the manner of a 
Hindoo joint family. On the death of each, his lineal heirs, representing their 
parent, would, by the effect of the agreement, enter into that partnership ; colla- 
terals, however could not so enter by succession, unless the Hindoo Law gave, in 
the case under consideration, a right of inheritance also to collaterals. The parties 
could not, by their agreement, give new rights of succession to themselves or their 
heirs unknown to the law. The law of survivorship, which is the consequence of 
such a partnership amongst Hindoos, would come in only on failure of the heirs. 

A further suggestion was made on this part of the case, that, from the 
peculiar status of the parties, it was to be presumed that the intention of the 
instrument was to bar the State by the arrangement between the parties, inter $e, 
as to the enjoyment of the property ; bnt no such intention is to be collected from 
the instrument, or is disclosed by the evidence ; ainl it may be added that the 
arrangement for the parties continning in common, would, as already observed, 
include survivorship, and that it could, therefore, only be on failure of heirs of the 
last survivor that the clakn of the State could arise. The instrument too in its 
dealings with the management, contemplates the existence of hcejpedes faeti and 
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the parties, therefore, cannot but have been aware that the}^ bad iu their power the 
means, of protection against any claim of the State. So far, therefore, as the 
immediate question raised by this appeal is concerned, their Lordships are of 
opinion that the decree complained of cannot be maintained. 

A further question was also raised on the part of the respondents, whether the 
appeal, although from part of the decree only, did not open to them, the respond-' 
ents, the whole decree. Their Lordships were of opinion that it did not, but they 
thought that under the circumstances of this case, ^ leave should be given to 
present a cross-appeal, and the appellants not having insisted that the mere form 
of presenting such an appeal should be gone through, it was agreed that the whole 
decree should be considered as open. 

The whole case ' as to the mooktearnamah and the Will, and as to the 
appellant's title as heir to Taukobram, was thus open to the respondents. Nothing 
was said by them as to the mooktearnamah or the Will, and it is unnecessary, 
therefore, to refer further to those documents, which no doubt were forged. The 
contention was as to Ramaprasad’s title as heir. This title appears to have been 
afiBrmed by both the Courts in India, upon the faith of the opinion given by the 
Law Officers. It does not appear to have been further investigated or enquired into. 

The correctness of this opinion was questioned by the respondents, who 
objected to the mode in which the question was submitted to them ; but the Court 
declined to take another opinion, and adopted the opinion of these officers, appa- 
I'ently without noticing its inconsistency with the ordinary text expositions of the 
Hindoo Law. The question submitted to the Law Officers does not include some 
important facts which existed in this case. Every such reference in a suit, where 
it may bind a right, should embrace all important facts proved or admitted in the 
cause, which may affect the conclusion ; and it is the duty of the Court itself to 
frame the questions that they may elicit an opinion upon the very facts on which 
the legal title depends. If the facts be not ascertained, but stated, and disputed, 
then the questions should embrace either view of the facts. When the opinion 
given is apparently irreconcileable with the opinions of approved text- writers, t&ose 
who gave the opinion should be asked further to explain that which appears, immd ^ 
faoiBj thus irreconcileable, so that they may show on what they ground an apparent 
exception from the general law, whether on general custom modifying texts, on 
local usage, family customs, or other exceptional matter. 

In this case it was very important to point out to the notice of the Law Officer^ 
that the mother of the plaintiff and of his uterine brother was a wife living in 
adultery— originally, as above-mentioned, one of the prvileged classes ; that her sons 
were adulterous issue ; that the property had never been the mother's, but had been 
bequeathed by the father, an Englishman, to his sons, as his sons, and was meant 
by him to be a parental provision for his children. It was not referred to the LaW' 
Officers to consider whether the inability of the sons to succeed to the father 
affected their heritable capacity as collaterals inter se. 

On the terms of the answer, the Law Officers may have considered the case 
merely as one of succession amongst Sudras proper, and may have acted simply 
on^a wider view of the law of succession amongst Sudras than the written text 
authorities afford. They may have viewed it as enlarged by some general custom-, 
there prevalent extending the law, according to the principles of the Hindoo Law 
which woitld support such custom, if, in fact, such custom has obtained 

, It is, however, impossible to treat these sons as the soms of a Sudra father ; 
if the appellant and Taukooram be viewed as the sons of a Sudra mother, still the 
property never was hers, and their heritable capacity even to property of^ hers* has 
not been established. If any general usage in this part of India has ripened into a 
custom having the force of law, that the illegitimate children of a woman pursuing 
^t‘i,?pinhaste course of life, whether married ar unmarried, inherit her property, 
^^•^toin is not in proof. 
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If amongst' Sudras proper, a course of decisions, or other evidence of the pre- 
valency of a general custom supported a heritable capacity of illegitimate * Hindoos 
beyond that which the writers’ text-books established, these decisions have not been 
made known, nor has that custom been established. But a title such as the pre- 
sent, so wholly irreconcileable with the expositions of any text-writer, and unsup- 
ported by any authority, cannot be established''upon the evidence which this case 
affords. "Jb assume without evidence, on assertion simply, a* capacity in the appel- 
lant and his uterine brother juo inherit to their mother, and assuming that capacity 
of lineal inheritance to their mother, thence to derive collateral heirship ioiter se to 
property which never was their mother's, would be at variance with legal principles. 

Their Lordships have accordingly felt some difficulty in dealing with this part of 
the case. On the one hand, they are not prepared to fact upon the opinion of the 
Law Officers given upon an imperfect statement of facts, unsupported by authority, 
and apparently not easily to' be reconciled with the opinion of the text-writers on 
the Hindoo Law. On tlie other hand, they do not- feel satisfied that the opinion of 
the Law Officers may not be well founded, more especially with reference to some 
local custom- or usage. They have come to the conclusion, therefore, that the only 
safe course which can be taken, is to remit this- question to India for furtter 
investigation and consideration. 

In the course of the argument on the part of the respondents, an objection was 
taken on their behalf to the title of the appellants as the heirs of Ramaprasad ; but 
this objection does not appear to have been entertained or considered by the Sudder 
Court, and their Lordships very much doubt whether it is competent to the respondents 
to raise it upon this appeal having regard to what must liave been done in the cause. 

Their Lordships, therefore, taking the whole case into their consideration, 
delivered the foregoing judgment at the close of the sitting. after Trinity ^brm, but 
they ordered their report to stand over until after the long vacation, in order that the 
Minutes might be fully considered by their Lordships and by Counsel ; and tlie matter 
having been again brought before 'their Lordships on 26th November 1861, the 
following Minute was finally settled by their Lordships, with the assent of Counsel 
't>n both sides, on 30th November 3861: — ^ 

“The appellants having by their Counsel consented that tile rights of the 
parties should he considered and dealt with in the same manner as if the res 2 )on- 
dents had presented a cross-appeal confined to the subject matter of this appeal, 
the share of Taukooram in the Kadalkoody estate, their Lordships humbly recom- 
mended to Her Majesty that the decree of the Sudder Court of 27th November 
1856, be reversed, in so far as the same is complained of by the appeal; and that- 
the appeal he dismissed in so far as it complains of the order of 12th November 
1857*, and that it be declared that the razeenamah in the pleadings mentioned does 
not prejudice or affect the appellant’s claim to Taiikooram's share of the Kadalkoody 
estate, and that the mooktearnamah and the Will in the pleadings- also mentionedr 
Were not genuine instruments; and that it be also declared that the aforesaid' 
reversal of the said decree of the Sudder Court shall not, in any way, prejudice or 
affect the right of the respondents to contest the title of i^maprasad. as the heir of 
Taukooram to his (Taukooram’ s) share of the Kadalkoody estate upon any other 
grounds than those above mentioned, nor prejudice any objection- which may be* 
now open to the respondents, and which they may be advised to take, to the title 
of tbe appellants as the heirs of Ramaprasad to the said share , of Taukooram in 
the said Kadalkoody estate, and to any application tliey may be advised to make to 
the Sudder Court respecting the same ; and' that it be ordered that the Sudder 
Court do make all such further enquiry as may be proper and necessary as the title- 
of Ramaprasad as the heir of Taukooram to his (Taukooram’s) share of the Kadal- 
koody estate, and do proceed in the cause as respects that property according to 
the result of such inquiry and that it be further ordered thaf, if it shall appear 
that Ramaprasad was entitled as the heir of Taukooram to the said share of the* 

2 K 
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Kadalkoody estate, and that the appellants are entitled thereto in right of "Rama- 
prasad, the costs of this appeal be paid by the respondents, and the whole costs in 
the Sudder Court also be borne by them except the costs of the application for 
review as to which, in that event, there should be no costs ; but that, if it shall 
appear that Eamaprasad was not entitled as the heir of Taukooram, or that the 
appellants are not entitled, in right ot Ram^rasad, to the said share of the Kadal- 
koody estate, the whole costs of the case in the Sudder Court be dealt with as the 
said Court may direct, and that in that event there be jio costs of this appeal/’ 

The 27th November 1861. 

Present : 

‘Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, Sir J. T. Coleridge 

Sir L. Peel, and Sir J. W. Colvile, 

Appeal to Privy Council— Valuation of— Compliance with Stamp Eegulation— 

Evidence. 

On Appeal from the Sudder Dewanny Adawlut at Calcutta- 
Mohun Loll Sookul and others, 
versus' 

Debee Doss Dutt and others. 

In this case tlic Privy Council originally gave leave to appeal, provided satisfactory evidence were suppli- 
ed hy the appellants to the Registrar to the Sudder Court that the real or market value of the landm dispute 
exceeded 10,000 rupees. This order was subsequently discharged as obtained upon an incorrect statement 
of the facts. It appearing afterwards that the appellants had satisfied the Registrar that the real or market 
value of the laud exceeded 10,000 rupees, the appeal was restored -with a general suggestion that the terms 
of the Bengal Stamp Regulation X. of 1829, upon the subject of value should be carefully attended to. 

The respondent asked that she might be at liberty to go into evidence on the question of value.. This 
was refused, the original order having been carefully and &signodiy confined to evidence to be adduced by 
the appellants, with a view to prevent the introduction, for the purpose of a merely fiscal Regulation of 
a contested issue on the question of value— a result which ought in all cases, as far as justice will permit, to 
avoided. 

In this case leave to appeal was granted by an order of the 22nd February 
1860 ; but it was provided by the order that the leave to appeal should be null and 
of no effect, Unless satisfactory evidence should be supplied by the appellants to the 
Registrar of the Sudder Court, that the real or market value of the land in dispute 
exceeded the sum of 10,000 rupees. By an order of 26th June 1861, the order of 
22nd February 1860 was discharged. The application now before us is to restore 
the apipeal, and to discharge the order of 26th June 1861, with costs. 

’ The petition on which the order of 22nd February 1 860 was made, alleged 
that the real or market value of the laud in dispute exceeded the sum of 10,000 
rupees, the prescribed limit under which the Sudder Court has no power to grant 
leave to appeal ; but that the amount laid in the plaint as the value of the suit 
for the fiscal purposes being only 3,572 rupees 10 annas 9 pies, three times the 
'amount of the Sudder jumma, or rent, the petitioners were prevented by the Titles 
of practice of the Sudder Court from obtaining therein the leave to appeal. 

The petition on which the order of 26th June 1861 was made, alleged that the 
respondent, in her answer, insisted that the suit ought to have been valued according 
to Regulation X. of 1820, that is, at the real or market value of the land, and that 
the appellants after this answer filed a supplemental plaint, stating that the suit 
had been, by mistake, valued at three times the sudder jumma, and that it should 
have been valued at 4,300 rupees, the real or market value of the land, but that 
lhe*stamp being sufficient to cover a claim of 5,000 rupees, no objection could 
exist on that head ; and this petition further stated that the petition on which the 
pyder of 22nd February 1860, was made, had omitted to state the respondent’s 
^bswer and the supplementary plaint, and it also stated that the real or market 
of the lands did not exceed the sum of 10,000 fnpocs. 
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III tills state of circumstances, it was of course, to discharge the order of 22 nd 
February 1860, ‘'that order having been obtained eo^pavte, and appearing to have 
been obtained upon an inaccurate statement of the facts, and the order was dis- 
charged accordingly : but it being considered that there had been no intentional 
misrepresentation on the part of the appellants, the order of 26th June 1861 by 
which it was discharged, was made without prejudice to any further ai^plication by 
the appellants on notice to the respondents. 

The case, therefore, now comes before us unprejudiced by what passed on the 
previous applications, and it now appears that the supplementary plaint did not 
allege the 4,300 rupees to be the real or market value of the land, but stated it to 
be the auction-price of the land, refeiTing, of course, not to any then jiresent auction, 
for there was none, but to some past auction at which the property had been bought, 
and meaning, no doubt, to refer to the auction mentioned in the plaint ; and it 
Further appears that the appellants have laid before the Registrar of the Sudder 
Court satisfactory evidence that the real or market value of the land exceeds 10,000 
rupees. 

As the case now stands, therefore, there was no fraud practised upon this 
Court in obtaining the order of 22nd February 1860, and the condition on which 
that order was granted has been fulfilled. There would seem, therefore, privid 
facie, to be no ground for now refusing to restore the appeal. 

But it was said for the respondents that the value of the land in dispute was 
untruly stated in the plaint in fraud of the Revenue Laws of India, and that leave 
to appeal ought not, therefore, to be granted. Their Lordships are far from saying 
that, if they were satisfied that any such fraud was intended, they would be dispos- 
ed to grant the least indulgence to any party in any way participating in it, 
but jn this case they are satisfied that,^ whatever misapprehezision there may have 
been, there was no such fraud intended. It w’-as a mistake on the part of the Court 
no less than of the appellants, to allow the cause to proceed upon such a repre- 
sentation of the value as was contained in the supplementary plaint, and their 
Lordships take this opportunity of suggesting that the terms of the Regulation 
upon the subject of value should be carefully attended to. They think that, as 
this case now stands, the order applied for cannot be refused upon the ground 
suggested. 

It was asked by the respondent that she might be at liberty to go into evi- 
dence on the question of value ; but their Lordships are not disposed to deviate in 
this respect from their original order, which was carefully and designedly confined 
to evidence to be adduced by the appellants, with a view to prevent the introduc- 
tion, for the purpose of a merely fiscal Regulation of a contested issue on the 
question of value, a result which, in their Lordships' judgment, ought, in all cases, 
as far as justice will permit, to be avoided. 

The petition before us asks that the order of 20th June 1861, .may be dis- 
charged with costs, but their Lordships think that there should be no costs on 
cither side. ^ 

The order, therefore, which their Lordships will humbly recommend to Her 
Majesty to be made on this application, will be simply to discharge the order of the 
20th June 1861, and to restore the appeal 
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The 5th December 1861. 

Bresent : 

'Loitl KingsdowD, iiord Justice Kihght Brwce, Lord Justice Turner. -Sir^J.’T. 

Coleridge, Sir L. Peel, and Sir J. W. -Col vile, 
limitation (Clanso 4, Section 18, Regulation 11,1802, Madras Code)— Irregrilar 
proceedings of Court— Practice of Privy Council (in reversing 
decisions)— Evidence (Admission of authenticated copies 
cf public documents by the Courts of India.) 

Appeal from the Suddev Deioanny Adaivlut'cut Madras. 

Naragunty ’Luchmedavamali, 
versus 

Tengama Naidoo. 

A CT,tit is not barred by limitation nnder Clansc '4, Section 18, Rogiilation II, 1S02, of the Madras Code'’ 
if the plaintiff prefers bis claim with intbe prescribed period to a Court of competent jurisdiction, and is pre- 
vented from commencing bis suit in proper time, (if, in point of bict, it is not commenced in proper time) by 
no neglect on bis pari, but by tbe irregidar proceedings of the Court to which bis claim is preferred. 

It IS not tbe habit of tbe Piivy Council, unless in very extraordinary cases, to advice tbe reversal of a 
decision of the Courts of India merely on the effect of evidence or tbe credit due to 'witnesses. The Judges, 
there have usually bettor means of determining questions of this description ; and when they have all concurred 
in opinion, it must be shown very clearly that they were in error, in order to induce tbe Privy Council to 
alter their judgement. 

The Native Courts of India, in recemng evidence, do not proceed according to tbe technical rules adopt- 
ed ill England, and they would, by their usual practice, admit a copy of a public document, authenticated by 
the signature of the proper officer, as primd fade evidence, subject to further enquiry if it were disputed. 

Two questions were argued before us in this case : 

1st. — Whether the plaintiff in the suit had established his claim. 

2nd, — Whether his suit was commenced within such a period after the accruer 
of his title, that the Court was warranted m entertaining his demand. 

The subject of dispute is a Pollaim called Naragunty, in the District of Chit- 
toor, ill "the Province of Madras. 

In 'order to make the facts of the case and the bearing of the evidence more 
clear, it may be convenient to state-what is the nature of a Polliam. 

A Polliam is explained in Wilson s Glossary to be a tract of country subject 
to a petty Chieftain.’-' In speaking of Polygars he describes them As having been 
originally petty Chieftains occupying -usually tracts of hill or forest, subject to pay 
trib^ute and service to the paramount State, but seldom paying either, and more or 
less independent ; but as having at present, since the subjugation of the country 
by the East India Company, subsided into peaceable landholders. This corresponds 
with the account read at the Bar from the Report of the Select Committee on the 
affairs of India in 1812, A Polliam is'in the nature of a Raj : it may belong to an 
undivided family, but it is not the subject of partition ; it can be held by only one 
member of the family at a time, who is styled the Poligar, the other members of 
the family being entitled to a maintenance or allowance out of the estate. 

The Polliam in dispute, at the time when the East India Company acquired the 
sovereignty of the District in 1802, was held by a family of the name of Naidoo. 
Possession of this and of several other Polliams in the same neighbourhood was 
assumed by the Coinpaii}^ and held by them for several years. They ultiniately, 
however, restored the Polliam Naragunty to the Naidoo family, different members 
of which were at different times, Polygars, and in 1837, Vencatappa Naidoo died 
in possession of the property. 

He died without male issue, and the present appellant, who was bis widow^ 
entered into possession, asserting title as heir of her late husband. 

The present suit was instituted by the respondent and by his father, Kooppy 
Naidoo, who is since dead, for the purpose of recovering possession of tbe Polliam 
from the widow. 

^ ; The case which they made, was that the Polliam was ancestral property, that 
^'W'^longed to the family of Naidoo, that the family was undivided, and that on 
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t\e death of the last possessor, the right to it vested in the next male heir of thg^. 
family in preference to the widow, and that they (the respondent’s father and the 
respondent) were such male heirs, Kooppy Naidoo heing next male heir. 

Tlie Pundit consulted by the Court as to rule of Hindoo Law on the assump- 
tion that the plaintiffs had established their allegations by evidence, was of opinion 
that they were entitled to succeed. This view was adopted by the Court below, 
and no objection to the decision upon this point has been urged at our Bar. 

Both parties went into evidence as to the facts ; and the Zillah Court first, and 
the Sudder Court ^terwards upon appeal, were of opinion that plaintiffs had sufficient- 
ly proved their case, and no difference of opinion existed amongst the Judges below. 

It is not the habit of their Lordships, unless in very extraordinary cases, to 
advise the reversal of a decision of the the Courts of India, merely on the effect of 
evidence or the credit due to witnesses. The Judges there have usually better 
means of determining questions of this description than we can have, and when they 
have all concurred in opinion, it must be shown very clearly that they were in error 
in order to induce us to alter their judgment ; but in this case we think that the 
Courts could have come properly to no other conclusion than that at which they 
arrived. 

The points to be established by the plaintiffs were, that the Polliam of Hara- 
gunty was an ancestral property ; that it belonged to a family of which they (the 
plaintiffs) were members, of which the respondent’s father was the next male heir ; 

that the family was undivided. 

The appellant by her answer had stated that it was unknown whether any 
relationship existed between the ancestors of the plaintiff and those of the respond- 
ent’s husband, and even if it did exist, it might have become extinct in course of 
time ; but that one thing was certain, that the plaintiff and the defendant’s late 
husband were not members of an undivided family.” 

The plaintiffs^ amongst other evidence, produced a document who-cli, if it be 
genuine and correct, establishes beyond doubt that the plaintiffs and the appellant’s 
husband were members of the same family ; that the property was ancestral, that it 
had been enjoyed at different times by members of the elder branch to which the 
appellant’s husband belonged, and by members of the younger branch to which the 
plaintiffs belonged, and that the family at the date of this document was an undivid- 
ed family. We allude of course to the document at p. 84, No. -124, professing to- 
be a copy of a paper in the custody of the Collector of Chittoor, sent to his office in 
Piisly 1211, corresponding with 1802 of our era. 

It cannot be doubted, and was indeed hardly disputed by the able Counsel fox' 
the appellant, that if the statement contained in this paper is to be taken as true,, 
it goes very far towards establishing the case of the respondent ; but it was said 
that it was a mere loose paper, the possession of which by the Collector was not 
satisfactorily accounted for ; that the original had not been produced ; that it did 
not appear to have any signature attached to it, and that it ought not to have been 
treated as of any authox’ity. 

But on enquiry it turns out that the cii'cumstances under which the paper was 
lodged in the Collector’s office are such as to give it the very highest authority. 

When the East India Company took possession of these Polliam s, as we have 
mentioned, in. the year 1802, they made allowances out of the proceeds to the 
families of the Polliagars, and contemplated the restoration at a future time, when 
order slxould have been established in the country, of the property so seized, to its 
owners. 

They thought it advisable, in order to give effect to these views, to procure and 
forward a statement of the particulars of the property so seized, and of the names 
and families of the existing Polliagars. 

They inquired, therefore, Returns to to be made by the Polliagars of these 
^ particulars. The paper in question purports to be a copy of the Return made on 
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4,his occasion by Anaiitappa Naidoo, who then held the PolHam. The appellant, 
in her petition of appeal to the Siidder, admits that such a genealogical table may 
have been given, but denies that there is any evidence that such table was the . 
same as to its contents with the one filed by the plaintiffs. 

Bat the accuracy of the copy so produced, and the genuineness of the docu- 
ment, are made out beyond all controversy. 

It was not brought forward by surprise, nor received by the Court without 
full investigation. 

On the 5th Januaiy 1865, the plaintiffs made a motion to Jhe Court in the 
following terms : — 

No. 121. 

To the Civil Court of Obittoor. 

Motion presented by Vencataebarry, Vakeel on behalf of the plaintiffs, in Original Suit 
No. 24 of 1850. 

‘ ‘ The plaintiffs being the legal heirs to the Polliam have brought this suit for the recovery 
thereof, with mesne produce. The defendant utterly denies in her answer that they are in any 
way connected with the family. Soon after the country was brought under the British rule, 
there was a Circular Order issued requiring all Zemindars to present genealogical tables, 
showing which of their ancestors held their zemiiidaries. In compliance with this requisition, 
the plaintiff’s ancestor also sent to the Collector of Oh aittoor, in Fusly 1210 or 1211, a state- 
ment of the above description ; and this document is now on the records of the Collector, and 
it is material to the plaintiff’s case. In the same office, there is also a statement, showing the 
average income of the Polliam for tea years, prepared when the Paishcusli thereof was fixed by 
Government, 

‘‘The plaintiffs pray that the Court will be pleased to grant a certificate requiring the 
production of those documents, in order that they may submit them, with their application, to 
the Collector for copies thereof. 

“ 5th January, 1856.” 

Having procured a copy of this document, authenticated by the signature of 
the Collector of Chittoor, they submitted it to tEe Court on the 30th January 1855. 

The Native Courts of India, in receiving evidence, do not proceed according 
to the technical rules adopted in England, and they would, by their usual pi’actice 
admit a copy of a public document, authenticated by the signature of the proper . 
officer, as primd facie evidence, subject to further enquiry if it were disputed. 

The accuracy of this copy was disputed by the respondent, and on the 13th of 
March 1855, she made a motion in the following terms :~ 

‘‘ No. 125. 

To the Civil Court of Caittoor. 


‘‘ Motion presented by Yeneatacharry, Vakeel on behalf of the defendant, in Original Suit 
No. 24 of 1850. 

1. The plaintiffs, with their Motion No. 58, presented a copy of an alleged genealogical 
table, in which the name of the first plaintiff is inserted as a member of the family. This is a 
ffocumen concocted by the plaintiffs themselves, and introduced into the Collector’s Record, 
For if this were a genuine voucher, the defendant’s father-in-law would not have declared, in 
An Arzee, addressed by him to the Collector when he adopted the defendant’s husband, that he 
had neithei‘ uncles nor uncle’s sons. Moreover the said genealogical tree neither bears the 
signature of the party who addressed, nor is attested by the then Collector. 

“ The defendant prays that the Court will, on a consideration of these objections, reject 
the above document, and pass a just decree. 

lath March, 1855 ” , . . , , 

, ; Hereupon the Court directed a letter to be sent to the Collector on the 31 st 
March 1850, requesting him to send up to this Court his Record-keeper with the 
original record with which the genealogical table of which the plaintiffs produced a 
copy may be connected, or the book out of which the said copy might have been 
furnished/^ ' 


^ "'"^On the 7th April the Collector sent an answer by the Record-keeper, “ inti- 
that with reference to the letter received from this Court on the 31st ultimo, 
’^^.^Qord-keeper was ordered to appear with the pa^rs required,” , and on the 
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same day the Record-keeper attended accordingly. He was examined and cross- 
examined (p. 85), and fully established the authenticity of the document, and th^ 
accuracy of the copy furnished. He must have had the original in Court, thouo-h 
it does not appear to have been called for. Moreover, there is documentary evidence 
in confirmation of the accuracy of several of the statements contained in this paper. 

Their Lordships, therefore, have not the least doubt that this paper is what it 
purports to be, and that it established the case of the plaintiffs, unless it can be 
made out that the family, undivided at that time, became afterwanls divided, . 

Now the parol evidence of the plaintiffs, if it is believed, clearly shows that 
there never was any division. The presumption is that a family remains undivided, 
and the onus is on the appellant to prove division. Her evidence is rather directed 
to show that the respondent was a member of a different family. At all events, it 
is quite insufficient to establish a division, when opposed to the evidence produced on 
the other side. 

It is unnecessary to advert to the proceedings in the suit to set aside the 
adoption further than to say that in that suit, which was instituted as early as 1831, 
Kooppy Naicloo insisted on the same fact and the same title 'which, in concurrence 
with his son, he asserted in the present suit. The Court was of opinion that the 
adoption was good, and would prevail against the plaintiff’s^ title, assuming it to be 
made out in point of fact, and therefore no decision was pronounced upon that 
point 

On the whole we may state that.if the question oxl the effect of the evidence 
in this case had come before us now for the first time, and not by appeal, we should 
have arrived at the same conclusion with the Courts below, though in that case it 
would have been necessary to go more in detail into the particulars of the evidence 
on both sides than it is requisite or proper to do when we have merely to state our 
concurrence in the judgment already pronounced. 

There remains the question whether the plaintiff’s suit is barred by the Regu- 
lation for the limitation of actions. 

That Regulation (Regulation II of 1802, Section 18, paragraph 4,) provides that 
a suit shall not be entertained which is commenced more than twelve years after 
the right accrued but this is subject to exceptions, one of which is, if the 
complainant can show by clear and positive proof that he directly preferred his 
claim within that ;^riod for the matter in dispute to a Court of competent juris- 
diction or person having authority, whether local or otherwise, for the time being, 
to hear such complaint, and to try the demand, and shall assign satisfactory reasons 
to the Court why he did not proceed in the suit, or shall prove that either from 
minority, or other good and sufficient cause, he was precluded from obtaining 
redress. 

Here the Sudder Court (for the objection does not seem to have been taken in 
the Zillah) has held that the suit was actually commenced in 1848 • and if so, 
the plaintiff’s title not having accrued till September 1837, the time could not 
expire till the IGth September 1849, and, of course, the suit would have been com- 
menced in sufficient time not to fall within the Regulation. 

With respect to this the facts stand thus : — 

In 1847 the respondent’s father presented his petition to the Civil Court for 
liberty to sue in formd pauperis for the recovery of this estate. 

The Court was of opinion that, under Regulation 4 of 1831, he could not be 
permitted to sue without first obtaining the authority of Governntent. 

In May 1848 he obtained the requisite authority, and on the 5th October 1848, 
he and his son, the# present respondent, presented a petition for leave to sue in 
forma pauperis, and at the same time presented their plaint in this suit. 

The rules of the Court require that, for the purpose of obtaining such order, 
the plaintiff must make an affidavit of bis circumstances, add> list of all his pro- 
perty, and produce a certfficate of a vakeel that he has a good cause of suit. 
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All tlie necessary documents accompanied' the petition, and on the 13th of 
''November IS-IS the following order was made by the Court : — 

1848; 13th November. On a perusal of the pauper plaint and' its accomi 
paniinents put in by Kooppy Naidoo and another, petitioners in Miscellaneous 
Petition, 631, and on taking from them the prescribed affidavit, the said bill of 
plaint, &e., Avere ordered to be filed."" 

At this time, therefore, an order was made that the plaint to which an answer 
has since been put in, and upon which all the proceedings subvsequently have taken 
place, should be received by the Court, and put upon record; There seem-s strong 
ground for contending that this was the commencement of the suit ; and the Court 
below, which must be the best judge of its own forms and practice, has, held that 
it was so. 

' The practice is stated by Mr. Macpherson, at p. 85 of his valuable treatise, 
in these terms : — 

“ The period of limitation ends on the day when the plaint is duly lodged by 
the complainant in a Court of competent jurisdiction, not on the day when the suifc 
is placed by the Sudder Court upon the file of the Court which they deenr most 
proper to try it, nor upon the day when the plaint is numbered and sent for deci- 
sion ; for if there be any delay in that process, it is the delay of the Court, and not 
of the plaintiff/’ 

But if the preferring of the plaint with the order of the Court of the 13th 
November 1848, be not the commencement of the suit, these facts clearly bring 
the case within the exceptions founded in the Regulation. 

There seems reason to suppose that the proceedings adopted by the Court on 
the 13th November 1848, were irregular, and that on that day it ought, according 
to the Regulation 7 of 1818, to have ordered immediate service of the petition and- 
of the plaint on the appellant, and to have fixed a day for her to show cause’ if 
she could, why the plaintiffs should not be allowed to sue in formd pauperis. 

If this course had been adopted on the 13th of November 1848, the order, 
which was actually made on the 1st of March 1850, which the appellant contends 
must be treated as the commencement of the suit, might, and probably would, haAm 
been made long AAdtbin the prescribed period. 

The order for service of the petition and plaint on the appellant, and requiring 
her to show cause, if she could, why the plaintiff should not be allowed to sue 
in forma pauperis, was not actually made till July 1849. Service was made in 
August, and no cause was shown. The case, therefore, stood in this position on 
the 16th of September 1849, when the twelve years expired : the plaintiffs had 
preferred this claim within the prescribed period to a Court of competent jurisdic- 
tion, and had been prevented from commencmg their suit in proper time (if, in 
point of fact, it Avas not commenced in proper time) by no neglect on their part, 
but by the irregular proceedings of the Court to whicli their claim was preferred. 

It would be contrary to all reason and justice to hold that, under such circum- 
stances, plamti{f"s suit could be barred by the Regulation, 

We must humbly advise Her Maiesty to affirm, with costs, the decree com- 
plained of. 
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The 21 at December 1861. 

Present : 

Lord Justice Knight Briice^ Lord Jirstice Turner, Sir J. T. Coleridge, Sir L. Peel 

and Sir J. W. Col vile. 

Instruments (apparently altered and sxispieious)— Presumption of false evidence 

(Corroborative proof torebut)., 

On Appeal from the Sndder Dexoanny Adaivlut at Calcutta. 

Mussamut Khoob Koonwar and others, 
versus 

Baboo Moodnarain Singh and others. 

In an ordinary case the person who presents an insti’ument, which is an essential paid: of his case, in 
an apparently altered and suspicious state, must fnil from tlie mere iufirinity or doubtful comx>l.exion of his 
proof, unless he can satisfactorily explain the existing state of the document. But this rule admits of ex- 
coptions, if there he, independently of the instrument, eorroborative proof strong enough to rebut the 
presumption which arises against an apparent and presumable falsifier of eTidence ; and such eorrohorntivo 
pi oof Will he greatly strengthened, if there be reason to suppose that the opposite paity has withheld 
evidence which would prove the original condition and import of the suspected document. 

The facts upon which this appeal arises may be thus stated. In the year 1795 
Maharajah Mitterjeet Singh Bahadoor, who appears to have been a person of con- 
siderable position in the Province of Behar, granted a Mokurrury Isterararee lease, 
of the property which is the subject of this suit. That tlte grant was by a Sunnud 
in the Persain langunge ; and that the instrument produced in the cause, being the 
original of the Exhibit No. 145 in the Appendix, is that Sunnud, and bears the 
genuine seal of Rajah Mitterjeet Singh, are undisputed facts. It is also admitted 
that the only grantee described byname was Lalla Hoonooman Dutt, the eldest sou 
of Roy Prithee Singh, who, at the date of the grant, and for many years afterwards, 
up to the time of his death, was the Dewan of the gran ter. But the vsubstantial 
question in the cause is, whether the grant \Yas expressed to be to Hoonooman 
Diitt solely and simply, or to him “together with his uterine brothers from genera- 
tion to generation f in other words, whether the Persian words which now appear on 
the face of the Sunnud, and import the addition in question, have, as the respondents 
contend, been fraudulently substituted for other words, or, as the appellants insist, 
have always formed part of the document. 

On the former hypothesis the tenure would, as the law has been settled by a 
course of decisions, commencing at latest in tbe year 1817, have determined with 
the life of Hoonooman Dutt. The addition of words importing “ from generation 
to generation'^ would make the grant one of a perpetual lease to Hoonooman Dutt 
and bis heirs. The farther addition of the other words in question would, of course, 
make it one to him and his brothers jointly, and to their respective heirs. Hoonooman 
Dutt had two brothers, Gunness Dutt and Mahadeo Dutt ; and some time in 1806 
or 1807 a partition of the property comprised in the Sunnud was made between the 
three, by or with the sanction of their father Roy Prithee Sing. He died in 18o9* 
His son, Hoonooman Dutt, certainlj^' pre-deceased him ; and though the precise date 
of his death is not clearly proved, there seems no reason to doubt that it took place, 
as stated by the appellants, in or about the year 181 9. In 1839 Rajah Mitterjeet 
Siugh granted to his son Moodnarain Singh a Teeka lease of his interest in certain 
Mouzalis, including those in question in this suit ; and tbe latter were then treated 
as being still the subject of a subsisting Mokurrury tenure. In 1840 the Rajah 
died, leaving two sons, Hetnarain Singh and Moodnarain Singh. They made a 
partition of his estate, and the property in question fell to the share of Moodnarain 
Singh. On that occasion, it was again treated as held by a subsisting Mokurrury 
tenure, a circumstance which must have been considered in estimating the ^hara 
to be allotted to each brotl^r. 

2.L - 
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In 1841 Moodnarain Singh instituted three separate suits, conformahly 
to the devolution of the property under the appellants’ version of the original 
lease, for the recovery of arrears of Mokurrury rent alleged to be due in respect 
of certain Mousiahs parts of the property comprised in the Sunnud, and claiming 
to have the Mokurrury tenure in those Mouzahs respectively cancelled, on 
the oTOund of the arrears. These proceedings, therefore, assumed the existence 
of the Mokurrury tenure in the lands in question in 1841 ; and also that 
they were thus held in severalty by the descendants of Roy Prifchee Singh, re- 
cognizing to that extent the partition of 1807. In one of these suits, and on the 
9th February 1841, the original Sunnud was produced by the representatives of 
Hoonooman Dutt. On the following morning, if not on that night, it was enclosed 
in an envelope sealed with a seal of the Court. It was certainly from tlie time of 
its production up to the 22nd of March in the custody of the Court. On the last 
named day, the envelope was opened in Court in the presence of the Vakeels of 
both parties. The appearances which cast suspicion on the Sunnud were then for 
the first time discovered. On the 30th March 1842, the Stickler Ameen, before 
whom the case was pending, passed a decree in favor of the jdaintifffor a small sum 
of arrears, but dismissed his suit so far as it sought for the cancellation of the 
tenure. On the same day he proceeded to hold an enquiry into the supposed tam- 
pering with the Sunnud whilst in the custody of the Court. His proceeding is set 
forth at page 48 of the Appendix, and resulted in the dismissal of the Record -keeper. 

There were various othe*' proceedings in these suits of 1841 by way of appeal to 
the Sudder Ada will t, and of remand to the Court below, aud in the course of the liti- 
gation Moodnarain Singh appears to have raised, by petition of amendment, some 
new issues founded on the appearance of the Sunnud. The three suits, how- 
ever, seem to have been finally disposed of by the decree of the Sudder Ameen^ set 
forth at p. 55 of the Appendix, and dated the 17th of June 1846. The effect of the 
■decision was that the plaintiff was entitled to some arrears of Mokurrury rent, 
though considerably less than the amount claimed by him, and that he had shown 
no ground in those suits for the cancellation of the tenure. 

From 1846 to 1851 Moodnarain Singh took no step ; in June of the latter 
year he commenced the present suit, which embraces the representatives of all the 
three sons of Roy. Prithee Singh, and is for the recovery of the whole property com- 
prised in the Sunnud, with mesne profits since 1842, and for the cancellation of the 
Sunnud as spurious. 

His case, so far as it is necessary to state it, is that the Sunnud as granted by 
his father was a grant of a Mokurrury Istemraree lease to Hoonooman Hutt alone, 
and therefore that the tenure legally terminated on Hoonooman’s death ; that the 
document has been fraudulently altered by those who claim under it, the Persian 
words importing a grant in favor of his brothers jointly with Hoonooman, and of 
the heirs of all in perpetuity, having been written in susbstitution of words descrip- 
tive of Hoonooman or of other words erased, and words in the singlur number 
having throughout been converted into words plural, wherever the alteration was 
necessary to make the instrument consistent. He tries to explain the continued 
enjeyment to the lands, as under a Mokurrury tenure, after Hoonooman’s death ; 
and other circumstances which ai'e apparently inconsistent with his theory of 
the -original grant by the alleged inffuence of Roy Prithee Singh over the Mahara- 
jah ; and malversations in office by him and his grandson and successor in the 
Hewanship, 

The case of the defendants is also that the Sunnud as it now exists has been 
tampered with, but they contend that this tampering took place whilst the docu- 
ment w^ in the custody of the Sudder Ameen’s Court in 1842, and was the act of 
the^pkintiffs’ agents in collusion with the Record-keeper; that it consisted only in 
^disfiguring certain material passages of the instrument^without altering its tenor, in 
|«wder to cast suspicion upon it, and to give colour to the case now made against it. 
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They also insisted that the present suit was barred by lapse of time under the Ee- 
gulations of limitation. ^ 

It does not very clearly appear whether there has been any adjudication on this 
last pica. The Sudder Adawlut treated it as decided by the Sudder-Ameen against 
the defendants^ who had not appealed against his decision. But in the proceedings 
before this Committee there is no trace of any order of the Sudder Ameen on this 
plea against which the defendants could have appealed. His final* decree of the 5 th 
of August 1854 is in their favor, 

Proceeding much upon the finding of his predecessor on the enquiry of the 30th 
of March 1842, into the conduct of the Record-keeper, he adopts the defendants'' 
theory of the tampering, and thereupon dismisses the plaiutitf’s suit, declining to 
consider any of the other issues in the cause. He relied also on a copy of the lease 
bearing the Cazee’s seal, which was given in evidence by the appeilants, and is 
consistent with their case. 

On appeal this decision was reversed by the Sudder Adawlut, which held that 
there had been a fraudulent alteration of the terms of the Suunud, and decreed in 
favor of the plaintitf. On a second hearing of the case upon a petition for review 
of judgment, the Court adhered to its former decision, and rejected some fresh evi- 
dence that was tendered on the part of the appellants. The propriety of that 
rejection is not now questioned, but against the substance of the decree of the Sad- 
der Adawlut the present appeal is preferred. ' 

The decision of the Sudder Court I’ests entirely on the evidence which, in the 
opinion of the Judges, the inspection of the document, and the 'consideration 
of its contents, afforded of the falsity of the explanation of its suspicious appearance 
given by the appeilants. Their printed judgment affords no ground for concluding 
that the corroborative proofs in support of the appellants'' case had been duly pre- 
sented to the Court, and overruled by them. Their Lordships, however, think this 
case cannot be properly decided without weighing the whole evidence on either side, 
and applying the presumptions from conduct thence fairly arising to the consider- 
ation of the opposite statements or theories with respect to the alteration of the 
instrument that have been put forth by the respective litigants. It may be con- 
ceded, that in an ordinary case the party who presents an instrument, which is an 
essential part of his case, in an apparently altered and suspicious state, must fnil, 
from the mere infirmity or doubtful complexion of his proof, unless he can satis- 
factorily explain the existing state of the document. 

But this wholesome rule admits of exceptions, if there te, independently of the 
instrument, corroborative proof strong enough to rebut the presumption which 
arises against an apparent and presumable falsifier of evidence. And such corro- 
borative proof will be greatly strengthened if there bo reason to suppose that the 
opposite party lias withheld evidence which would prove the original condition and 
import of the suspected document. Moreover, the peculiarity of the present case is 
that one of the issues to be determined is what was the condition of the document 
when it was first produced by those who claim under it. The appellants may fair- 
ly contend that the rule above stated is not applicable to them, until this question 
has been decided against them. 

In dealing with the whole evidence, their Lordships will first consider that 
derived from the actual inspection of the document. 

After close and careful examination, they are unable to concur in the conclu- 
sion of the Judges of the Sudder Adawlut that such inspection alone affords decisive 
proof of positive alteration by erasure. It would, in the opinion of their Lordships, 
be a most difficult, if not impracticable, task to efface by erasure, on paper such 
as that on which the Sumuid is written, words covering the space which a full line 
would occupy, without plainer signs of that mode of tampering, than any which this 
document presents. Their Lordships would expect to find on pa])er of this quality 
so dealt with, more bi's?aking of the surface, more lumiing oi ink into blots, and a 
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xsjnoi’e decided attenuation of the substance of the paper, discernible from a view 
of its reverse side when held to the light. They are also struck by the apparently 
in.surrnouutabIe difficulty of so completely erasing so many words that no trace of 
original^ words of lettei's should be discernible with the aid of a strongly mao-uifyina 
glass. Ihe naunre of the particular paper and ink seems to render so perfect an 
erasure so improbable that sacc-ess in the attempt is not readily to be coniectured. 
Yet the fact of alteration by erasure is essential to the respondent's case. 

Again, the addition of a plural termination to the pronoun “ khiid/' an addition 
totally unnecessary on either theory of the original import of the instrument is 
capable of being attributed to either side. If a falsifier of this instrument had errmn- 
matical skill enough to see the propriety of converting the singular nouns and'verbs 
into the pliual, it is icasouable to suppose that he would ‘know, as their Jjordships 
believe to be the case, that the pronoun khud was applicable to either number 
To add a plural inflection to it would be to impose upon bimself in that place an 
additional difificuity. The existence of a single noun in the singular where tlie strict 
>sense required it to be in the plural, would, in a case unattended with suspicion 
naturally be ascribed to oversight or ignorance, or to the use of a singular noun in a 
collective sense. The word “ mukurrercedar remains in this instrument in the 
singular where the plural termination ‘^an^’ should have been added This 
2 t was contended, proved that the document, as it originally existed, had contained 
T ^ Slagle person as ‘‘mukurrereedar." That argument assumes that 

the talsifiers had overlooked in a short instrument an important word, and whilst 
altering the otiiei words had by oversight neglected to convert that word into the 
plural, buch an oversight certainly may have occurred ; but it is at least as proba- 
ble a conjecture that the word stood originally in the singular, and was either ad- 
visee Jy used in a collective sense, or was inserted by misadventure in the singular 
instead of the phu'al number. The words in the singular, though ungrammatical 
would not have been inconsistent with the operation of the instrument for which the 
appellants contend ; thoir existence now in the plural cannot be relied on as in 
itself alone decisive evidence to turn the scale in a doubtful ease against the appel- 
lants, the respoLulents theory of erasure presenting, on the inspection, difficulties 
rto les.s grave. The case on the argument founded on mere inspection cannot be 
Viewed as other than a doubtful one. 

The appellants meet the a,rguraents against them with those which the ap- 
pearance of the lettem as blurred over and painted, the improbability of so great an 
erasure leamng so faint a trace, -and the presence of the trace of the letter “ mim” 
above the hue, afford m confirmation of their theory of the tamperim^ The ap- 
pearance of the paper in that part is certainly favorable to the supposition that tlLt 
letter theie existcnl, and its existence there is not reconcileable with the theory that 
words of mere description occupied originally the place where the disputed words 
aie now found On the whole, then, the inspection appears to their Lordships to 
fuimsli no certciin or sutisfactory gi*ouDd>s for deciding the case. 

The next ma,terial enquiry is, what evidence is there as to the state of 
the instrument when first produced? This, so far as it goes, is in favor of the 
appellants. If the documen ivas fraudulently altered by them, it must presutn: 
ably have been so altered before it was produced in Court iu 1842. It is 

produce an instrument destructive' of their 
.own title, which m the ordmaiy course would be examined on its first pro- 
duction, on tlic chance of being able fraudulently to alter its tenor whilst it waHn 

1 ^ before its productioS 

San thii irT then have presented appearances even more suspicious 

, than tho.se_ which it _ now presents ; since the lapse of eighteen yeai's, and fre- 

'^aof one converss^/'wfi G appearances could haidly have escaped the atteu- 
...fejupf one couxeisant with the Persian language who then examined the instrument 
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The Sadder Ameen, however, (a Mussulman by his name, and, therefore, pro-^“ 
'sumably the more conversant with Persian), has in a solemn proceeding declar- 
ed that he did carefully pei’use the paper when it was produced ; that it did not 
present the appearances which it afterwards presented ; and that, if these had then 
existed, he must have observed and would have recorded their existence. He 
added that his attention to this part of his duty was well known. The Solicitor- 
General sought to avoid the effect of this statement by suggesting that the Sadder 
Ameen, conscious of having neglected his duty, sought to avoid responsibility by 
stoutly asserting its performance, and throwing blame upon an innocent subordinate, 
his Record-keeper. It is to be remarked, however, that his argument assumes the 
point in dispute, and it is further to be observed that the Judge followed up his 
declaration by an important act — the dismissal of the officer ; and that there is no 
trace of any appeal from that act to any superior authuDrity. The argument tlieri 
assumes a violation of duty, of which there is no proof ; and their Lordships cannot 
treat the declaration of this Native Judge, so solemnly and publicly made, as 
undeserving of credit. 

It is next to he considered whether the respondents have satisfactorily ac- 
counted for th^ non-production of evidence which would naturally be in their power, 
and would conclusively show what were the terms of the original grant. The evi- 
-dcDce for the respondents shows that there was, as in the ordinary course of busi- 
ness there would be, a kubooleut, or counterpart of the Mokurrury lease executed 
by the grantee to the grantor. His witnesses state that, in 183.9, when Moodnarain 
Singh took the Teeka lease from his father, enquiry was made about this kubooleut, 
and that Nujeeblall, the grandson of Prithee Singh, who then acted as Dewan, 
stated that it was lost. The imputation on Nujeeblall seems to he that he or his 
grandfather abstracted this and other papers. The explanation, however, cannot 
be accepted as satisfactory. It is said that at the time it did not satisfy either the 
Maharajah or his son ; and it is not easy to see why the latter, who seems even then 
to have been sufficiently alive to his own interests, did not take other steps either 
to enforce the production of the paper, or to ascertain by other means what was the 
purport of the original grant. The statement of Nujeeblall was calculated to excite 
rather than to allay suspicion. 

It is, moreover, difficult to conceive that, independently of the kubooleut and 
ef the copy of the missing register-book, there has not been in the family of Rajah 
Mitteijeet Singh clear knowledge of the terms of the original and admitted grant 
of the tenure in question, at least during a considerable part of the long period of 
enjoyment under it. It is no doubt suggested that the Maharajah was, in the latter 
part of his life at least, incapable of attention to business, and much under the 
influence of his Dewan. But there is no proof, and hardly a suggestion, of such 
incapacity in 1796, or for many years afterwards. 

It is consistent with the habits of men of his rank to attend to and have a 
knowledge of their affairs, and to hold a sort of domestic forum for the transaction 
of business in their cutcherries. The grant of a Mokurrury Istemraree lease to the 
sou or sons of the Dewan, and probably in recognition of his services, was an act 
likely to take place with some pomp and publicity. The terms of the grant would 
be notorious to many^; they are not likely to have soon slipped from the memory 
•either of the Rajah or of those of his dependants to whom they were known. Yet 
when we come to test the txnith of the conflicting statements as to those terms by 
the presumptions arising from the conduct and acts of both families, what do we 
And? Their Lordships would not lay much stress on the mere fact that some of the 
family of Roy Prithee Singh continued in the enjoyment of the tenure after the 
death of Hoonooman Dutt. This, though primd facie inconsistent with the respon- 
dents' case, might be referred to the favor shown by the Maharajah to the family of 
the Dewan. But in 1 SOT' when the grant was still comparatively recent, we have 
the partition between the sons of Roy Prithee Singh. That was a transaction 
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perfectly consistent with the Sunnud as it now stands, but utterly inconsistent with 
the hypothesis that the grant was to Hoonooman alone, and for life only. It was a 
transaction which can hardly have escaped the knowledge of the Rajah, or of those 
who would soon have made it known to him. If it were known to him, he could not 
have treated it as other thau an impudent usurpation, and an alteration of the 
terms of his grant to his prejudice effected by his Dewan, -unless he was conscious 
that it was in fact consistent with*the true import of the grant, and authorized by it. 

Again, this partition was clearly known to Mooclnarian Singh when he com- 
menced the suits of 1841, if not when he took the Teeka lease in 1839. The very 
form of his proceedings recognized this partition, and admitted the subsisting rights 
of Mokurureedars, though long after the death of Hoonooman Singh, and this at a 
time when he was hostile to them. This act of his is conceivable if the terms of the 
grant were known to be what the appellants say they were ; inconceivable, if they 
wpre known to be whatlihe respondent says they were ; and highly improbable if 
they were then doubtful. 

It is also obvious that when the partition took place between Moodnaraih 
Singh and his brother, the traditions and belief of the late Rajah’s family must have 
been in favour of the existence of a valid Mokurrury tenure in those lauds ; and the 
fact that they were held in severalty by the divided branches of Roy Prithee Singh’s 
family must have been notorious. 

Here again is a solemn act of the grantors family which is consistent with the 
appellants’ case, and inconsistent with that of the respondents. The evidence of the 
respondents’ witnesses as to the kiil)ooleut is also inconsistent with a statement in 
his pleadings concerning them, which was remarked upon by Mx\ Forsyth in his 
reply. 

Their Lordships think that by the presumptions thus arising from the acts and 
conduct of the parties during a loiig series of years, this case must be decided. They 
do not say that it is free from difficulty, or that either side has succeeded in ex- 
plaining satisfactorily the state of the Persian Sunnud. But against whatever infer- 
ence to the prejudice of the appellants may be drawn from that circumstance (and 
it is at least doubtful whether any such can fairly be drawn), may be set the pre- 
sumption arising from the non-production of the kubooleut by the opposite party. 
The actors in the original transaction are all long since dead, and the respondent* 
is seeking to recover the property from those who have been for many years in the 
enjoyment of it. In any view of the case, he has been guilty of great laches in the 
assertion of his alleged idghts. The difficulties (if any) which arise from the loss of 
evidence, and the other consequence of lapse of time, ought, injustice, to fall on him. 

It is essential to his case to establish that the original grant was to Hoonooman 
Butt alone, and for life only. The weight of the evidence, independently of the dis- 
puted Sunnud, seems to their Lordships to be against this allegation and in favour 
of the title insisted upon by the appellants ; that preponderance of proof is also 
necessarily in favour of the appellant's theory of the alteration of the document. 

The copy of the lease, vexified by the Cazee’s seal, cannot be treated as any cor- 
roboration of. the appellants’ case, as there is a total absence of evidence concerning 
the time, mode, and cause of its execution and presentation to the Cazee. 

This beiug their Loidships' view, it is unnecessary to consider whether the plea, 
that the suit was barred by lapse of time and the Regulations of limitation, is still 
open to the appellants, or could Lave been successfully maintained by him. 

Upon the merits of the case, their Lordships propose humbly to recommend to 
Her Majesty that the appeal Ije allowed, that the decision of the Sudder Adawlut 
be vcvGi'sed, and that of the Zillah Court affirmed ; and that the respondents do pay 
the costs of the appeal to the Sudder Adawlut, and of this appeal. 



mVY COLTNCTL JUnGMENTS, 


471 


The 21st December 1861. 

Present : 

Lord Kiogsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir J. T. 

Coleridge, and Sir L. Peel 

Factors’ Act— Protection of bona Me pledges of securities by agents. 

On appeal from the Supreme Gourt at Fort William in Bengal. 

Gobind Chunder Sein, 
versus 

The Administrator-General of Bensfal for the time beino*. 

By tlic Eactors’ Act (5 and 6 Tic. c. 39 extended to India by Act XX of 1844) pledges of securities made 
lom jUc by agents entrusted with them are protected, but such protection is limited to advances made hmi 
JhiCy and wittiout notice that the agent who pledges has no authority to pledge, or in acting maldjide in the 
transaciion against his principal, 

In deciding the issue of want of good faith, and of notice to the lender that the agent has not authority, 
or is acting the proper question to be considered is whether the cirenmstaneos under which the 

pledge was made were such as tlmt a reasonable man, and a man of business, applying his understanding to 
them, would certainly know that the agent had not authority to make the pledge, if not also that he was acting 
mala fide in respect thereof agamst his principals. 

This was an action of trover, brought in the Supreme Court at Fort William in 
Bengal, to rccovtr the value of certain bales of twist. The pleas were, Not Guilt}^ 
and Not Possessed. The original defendant was one Ryan, master of the ship Aurora 
— he is now deceased — and represented by the nominal defendant ; but as the action 
was defended on the indemnity of Messrs. Gouger, Jenkins, and Co., merchants at 
Calcutta, it will be convenient to treat them as tlie respondents. The case was 
tried before the then Chief Justice Sir James W. Colvile, and Mr. Justice Jackson ; 
they found a verdict for the defendants, and subsequently discharged a rule for a 
new trial, which had been applied for, on the grounds of misdirection, and of the 
verdict being against the evidence. Judgment was entered up, and against this 
verdict and judgment the present appeal has been brought. 

The undisputed foots of the case are substantially as follows : — The goods in 
question were shipped in London by Alfred Gouger on behalf of himself and a Mr. 
Stewart, and consigned to Gouger, Jenkins, and Co. ; the bill of lading was forwarded 
to them. 

At the time of the arrival neither Gouger nor Jenkins was at Calcutta, and the 
business of their firm was being carried on by James Tobin Cockshott, under a 
power of attorney. The firm had been ip the habit of employing a banian by the 
name of Denonath Sein ; to this man Cockshott gave the bill of lading endorsed in 
blank, for the jjurpose of procuring a delivery order, and the delivery of the goods 
to the firm ; but it was also part of the ordinary employment of Denonath, wdiicli 
applied to the present transaction, to procure a purchaser, and when he had so done, 
he was to report the name of the buyer and the terms to his principals for their 
assent to the contract. If they agreed, their initials were written upon it, which 
being done, the banian had authority to deliver the goods to the purchaser and 
receive the price. Between the banian and his principals there was an account cur- 
rent, which was balanced at the end of the month ; he was then debited for the 
contract price of the goods sold and credited for the sums which be paid to the 
house ; he received his dustooree or commission, from the purchaser. 

In the 25i’<3Sont case he contracted for the sale of the goods to one Doorgapersaud, 
and by the terms of the contract the goods were to be cleared away and sertled for 
withiu forty-one days after landing days from the date of the contract,” 19th 
February, 1848. 

To this contract Cockshott assented, and affixed his initials, and henceforward 
Denonath Sein became entrusted, as between himself and his employers, with the 
bill of lading for the pnr 2 >ose of delivering the goods on the terms of the contract ; 
they were by these terms made deliverable on payment in cash. 
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In tins state of things, Deuonath and Doorgapersaud went to the applicant;, 
a banker and money-lender. According to the evidence they represented to him 
that the latter had made a contract for the twist, and JDeuonath produced the bill 
of lading ; it was stated that Doorgapersaud could not pay the whole amount, be- 
tween 23,000 and 24,000 rupees, in one siini; and that they (the two) wanted an ad- 
vance. It was finally arranged that the appellant should advance to Denonath 
20,000 rupees, less 400 deducted for discount. Denonath gave him his own pro- 
missory note for the^ amount, and signed a letter prepared by him, which stated the 
fact of the delivery to him of the bill of lading, and gave him authority to sell for 
his own benefit the goods in case of non-payment within one month and a-half, 
refunding any excess that might remain^ after deducting the principal and interest,, 
and other charges, and making Deuonath liable to him for any deficiency on the 
sale. Upon the authority of this instrument the delivery of the goods was demanded 
by the appellant and refused upon the indemnity of the respondents * and the pre- 
sent action brought. 

* It is stated that the 23,000 rupees were paid to Denonath, and of these ho 
paid 10,000 to the Oriental Bank on account of the respondents, in obedience to a 
previous order, and had credit from them for the amount in the account current 
between them in which he was at the time, and still remains, largely indebted to 
them in respect of previous sales and other transactions on their behalf. 

Upon the trial some evidence was given as to the nature of Denonath’s em- 
ployment, and the character and extent of his agency. The Court found that he* 
received the bill of lading for the special purpose of getting delivery of the goods and 
tliat before the delivery order was given, but after the receipt of the bill of lading,, 
he informed bis employers of the sale, and that they approved of the purchaser 
that he was not strictly a factor, but more than a mere servant — an agent to fiml 
purchasers, and, under some circumstances, to guarantee the payment ; that the biU 
cf lading was allowed by Gocksbott to remain in his hands to obtain delivery of the 
goods, and that he had full authority to give delivery to purchasers on payment of 
the price ; that he was, in the transaction in question, an agent within the meaning 
of the last Factors' Act ; that it must be taken on the evidence that the contract of 
sale with Doorgapersaud was not fraudulent ; and that the only question remaining 
was, whether the pledge to the appellant was protected by that Act — as to wkich 
the Court thought that the facts raised the inference that there was 'maid jides on 
the part of Denonath' in dealing as he bad done with the goods, and that the 
appellant had notice that the pledge was without authority from the respondents, and 
not bond fide. They therefore held that the transaction did not come within the 
protection of the Factors’ Act, and that the verdict must be for the respondents. 

On this finding the rule was obtained which we have stated above, and, after 
argument, discharged upon the grounds stated in a very able and learned judgment 
delivered by Sir James W. Colvile^ the coiTectness of which their Lordships are 
now to consider. In doing so it may be convenient, in the first place, to dispose of 
the question of a misdirection ; and this they will do very shortly ; for it seems to 
them that there is not the slightest ground for this part of the rule. 

The question which the learned Judges made the cardinal one in the case, was, 
whether the circumstances, were such as that a reasonable man, and a man of busi- 
ness, applying his understanding to them, would certainly know that Denonath 
had not authority to make the pledge, if not also that he was acting 'maid Jicle in 
pespect thereof against his. principals. 

This is precisely the way in which the question was put to the Jury in a caf^e 
-Tinder the first Factos’ Act, 6 Geo. IV., cap. 94, in Evans vs. Truman (1 Moo. and: 
,B.ob. 10) ; and this was unquestioned at the time, though the case came heibre the 
Uonrt on another point ; this mode of leaving to the Jury the question of notice was. 
.approved of by Lord St. Leonards, in Uavulshaw vs. Brownrigg (2 Dq Gex. M. and 
'G., 452), as a proper mode under the last Factors" Act, ^5 and 6 Vief., cap. 39 ; on 
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‘Wliicli. in substance tlie present case depends. And tbeir Lordships entirely concur 
in the principle established by these authorities. The question so put gives fulP 
efifecb on the one hand, to the large words of the first Section of the Act, and effect- 
uates the object of protecting pledges and exchanges of securities made bond fide 
by agents entrusted with them, in consideration of advances made in respect there- 
of ; and, on the other, it gives proper, and no more than proper, effect to the third 
Section, which limits such protection to loans, advances, and exchanges made bond 
fide, and without notice, either that the agent making them has no authority to 
make the same, or is acting maid fide in respect thereof against the owners of the 
goods represented by the document pledged. It makes the decision depend 
not at all on mere suspicion, on the want of inquiry or of reasonable caution 
in the party advancing on the pledge, nor yet on the mere want of good 
faith in the agent, of which the party advancing is ignorant : all these, and 
such matters as these, which are in themselves inconclusive, and tend to embarrass 
the dealing with negotiable instruments, may be evidence ; but the Tribunal decjd- , 
ing the issue, whether the Jury, or, as here, the Judges acting as a Jury, must, in 
order to bring thev‘'case within the third, and take it out of the first Section, catego- 
rically find the facts of want of good faith, and of notice to the lender of want of 
authority in the agent, or that he is acting maid fide in the transaction against his 
principal The .Statute is silent as to the grounds on which the conclusion is to be 
arrived at ; that is left to the ordinary principles of evidence. But where the fact 
is so found, it would be as much against mere honesty as against the interests of 
commerce, properly considered, to afford any protection to the transaction. This 
objection, therefore, to the judgment entirely fails. 

It remains to consider whether the verdict was against the evidence, and in 
doing so it will be necessary to introduce some additional facts, which did not find 
their place in the previous summary. 

Upon a careful consideration of all the circumstances, and after attention 
given to the arguments of the appellant's Coi^nsel, they are of opinion that the 
Judges below have drawn the only right conclusion, that to which their Lordships 
would have been themselves led, and that the Court have shown great caution in 
not pressing its inferences as far, perhaps, against the appellant as in strict justice 
might have been warranted. 

The Judges say that where there was a conflict of testimony between the 
appellant and Denonath on the one hand, and Mr. Jenkin<s and Mr. Gockshott on 
the other, they had been disposed to credit the latter rather than the former. 
Now it being assumed that Denonath was an agent entrusted with the document 
of title to the goods, so as to bring the case within the first Section of the Statute, 
the advance which the appellant made will still not be protected unless made 
bond fide, and without notice that the agent making the contract had not author- 
ity to make the same, or was acting mcdd fide against the owner. The appellant 
must in the first place have acted bond fide in making the advance ; and, secondly, 
he must have been without notice of want of authority in the agent ; or, thirdly, 
of maid fides in him against the owner. It appears to their Lordships that the 
evidence establishes all these three propositions. 

As to the first, they assume that the appellant really advanced the large sum 
of 19,600 rupees, but this alone will not establish his bond fides ; he did so on 
advantageous terms to himself (whose business it was to lend money), in respect of 
the rate of discount and interest, and of perfect security, if the transaction should 
remain unimpeached. But beyond this it was essential to his bond fides ; that he 
should believe the representations of Denonath and Doorgapersaud ; and if he 
believed these, he must have believed also that the goods were actually sold to 
the latter, and were to be cleared and settled for in forty-one days : yet the terms 
of his advance were that he might, when he pleased, remove the goods at the cost 
of Den'onath to his own gdclowns, and at the end of a month and fifteen days sell 
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. tliem, if the advance were not then repaid with all charges. Now he says he did 
not come to this agreement without cautiously enquiring as to the power under 
which Cockshott, the apparent principal for the time being of Denonath, was said 
to be acting, and that he went to Cockshott for the purpose of seeing it, and did so. 

If he had been acting boiidfide^ towards Cockshott, it seems to us that exercising 
this somewhat superabundant caution as to the power, it is incredible that when in 
Cockshott’s presence, he should have made no enquiry or communication, respect- 
ing this particular transaction ; yet their Lordships think it perfectly clear upon the 
evidence that he did not. When it is considered how conclusive that communica- 
tion, one way or the other, would have been, they cannot doubt that it would have 
been made by any one about to enter into such a transaction band fide, nor that it 
would have been stated, if it have been made ; but neither does the appellant 
affirm it in his evidence, nor was Cockshott cross-examined to it ; and as having 
been examined on interrogatories before the trial, and not being at the trial, his 
silence on the subject is entirely consistent with the same conclusion. If the tran- 
saction had been bond fide, on the part of the appellant, the communication, as 
we have said, would naturally have been made, but if it were maid fide, it certain- 
ly would not ; because it must have been known that it would put an end to the 
transaction at once, and that Denonath would not have been allowed to pledge 
goods which were already under contract of sale. This circumstance, , however, 
strong as it is, does not stand alone. Denonath comes to the appellant, not armed 
with all the documents which are stated to be usually in the hands of an agent 
authorised to pledge, and without excuse for their absence ; and he comes, too, as 
an agent who has already confessedly exhausted his authority in respect of the 
goods, by the contract which he has made for the sale of them, and who seeks to 
pledge them on terms inconsistent with the terms of that contract. This presence 
and implied assent of the purchaser, so far from lessening these difficulties was of a- 
nature only to increase the suspicions attaching to the transaction. 

The evidence enables their Lordships to deal with the two remaining questions 
at the same time. Had the appellant notice that Denonath was without authori- 
ty to make the contract of pledge, or that he was acting maid fide against his 
principal 'i They think that the evidence warrants an answer in the affirmative as 
to both. First, it is clear that in fact he had no authority express as to this tran- 
eaction, or to be implied from any previous course of dealing ; and if in truth he 
had been allowed to pledge more frequently, or with greater similarity of circum- 
stances to those of the transaction in question than the evidence here discloses, there 
is nothing to show that the appellant was aware of this or acted on the credit of 
it.^ Secondly, it is clear that in fact Denonath was acting maid fide towards his 
principals ; the account current shows that he was largely indebted to them on the 
balance of prior transactions ; he was bound in order to maintain his post and 
credit with them, to make a payjSent for them at that time, and he sought to do 
this fraudulently by raising money on their own goods, which he would have to 
account for at a later period, and so forestalling the proceeds of them. 

But of course these facts though necessary as a basis, are not in themselves 
sufficient, without notice of them to the appellant. Whether he had such notice 
must be judged as^ any other question of fact. To adopt the question on which 
the Judges made their decision turn. Were the circumstances such as that a 
reasonable man, and a man of business, applying his understanding to them, would 
certainly know that Denonath had no authority to make the pledge, or that he 
w-'as acting maid fide in respect thereof against his principals ? In answering this 
it^must he remembered again that the Statute, though it insists on a conclusion, 
prescribed nothing as to the nature of the evidence on which it is to be founded, 
or the manner in which the enquiry is to be conducted. The question must be 
dealt with as any other question of fact, by a due consideration of all the circum- 
stances. Then it may he taken here as if Denonath had said I am the Banian of 
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the respondents ; I hold in my hand the hill of lading of goods consigned to thenv 
but not delivered. I have contracted to sell them to Doorgapersaud, who stands 
now beside me. My principals have sanctioned the sale, and he is to pay for them and 
clear them away in forty-one days. Now I desire you to advance me money on 
these goods ; I will give you my own promissory note for the amount^ and I will 
deposit the bill of lading endorsed with you ; you may talce the goods at my 
expense at once to your own godowns, and if I do not repay you at a period exceed- 
ing the date at which he is to clear and pay for them, you may sell them and pay 
yourself with interest, and all charges ; and meantime you may deduct a large 
discount from the sum advanced and this offer is accepted after a visit to Cockshott 
to see his power of attorney, and not a word said upon it to him at the interview. 

The appellant was a man c? business ; he had been himself a Banian ; he 
either kncAv much of Denonath and his dealings, or little — if much, it is clear 
upon the evidence, and very material, that he had never known him, as agent of 
the respondents, deal with their goods in a similar way under similar circumstances 
• — if little, the more caution was necessary. He did apply his mind to the matter, 
for he required personal satisfaction as to Cockshott’s power. What then must rea- 
souabie men in turn applying their minds to these same circumstances believe to 
have been the clear conviction in the appellant's mind as to Denonath's authority 
or honesty. Their Lordshii^s think that there is but one answer to this, that he 
must have felt perfectly certain that Denonath was acting without authority ; if so, 
it is unnecessary to say whether with mcUd fides^ though upon this they do not 
themselves entertain any doubt. 

It remains only to notice a circumstance not very strongly relied on by 
the appellant's Counsel, nor, perhaps, strictly relevant to the issues in the 
cause, but yet which it will be better to dispose of. Tt appears that in the 
account current between the respondents and Denonath for February, the month in 
which this transaction took place, the latter is credited with the sum of 10,000 
rupees paid to the Oriental Bank for the former. These 10,000 rupees have been 
taken, in the argument, and are so now, to have been a portion of the 1 9,600 rupees 
advanced by the aiDpeliant, It was urged that the accepting the 10,000 rupees 
with a knowledge how they w^ere procured (a fact which stands not quite clear upon 
the evidence), was a ratification of the dealing between the appellant and Denonath. 
Their Lordships do not assent to this argument. The sale of the goods to Doorga- 
persaud not being to be completed until the month of March, would not come into 
the account between the respondents and Denonath until the end of that month ; 
and in the account then to be made up if it had been regularly completed, he would 
have been debited with the price for which they had been sold and credited with the 
payment of that price to them. Meantime he being largely in their debt, and 
having been oi^dered to make a payment for them, in respect of some prior dealings 
for them, had raised tbe money by this fraudulent pledge of their goods. Though 
he had so done, yet he was the principal debtor for this money to the appellant on 
his own promissory note, and if everything had gone to its regular end, the respon- 
dents would have received nothing more from liim than they were entitled to. They 
have now received much less. As the payment was actually made ,to the Oriental 
Bank before it appeared in the account, and in pm-suance of a previous order, the 
respondents could neither refuse to give Denonath credit for it, nor could they 
be called on to repay the money to the appellant : any more than if, without the 
collateral security of the pledge, it had been advanced on the personal security -only 
of Denonath. Their conduct, therefore, does not amount to a ratification of pledge. 

On all grounds, therefore, their Lordships will humbly advise Her Majesty 
that the judgment below should be affirmed, and the appeal dismissed with costs. 
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The 21st December 1861. 

Present : 

Lord Justice Kiiight Bruce, Lord Justice Turner, Sir J. T. Coleridge, Sir L. Peel, 

and Sir J. W. Colvile. 

Hindoo Law (of Inheritance) —Alienations by Widow— Pundits (opinions of)— 
Crown— Escheat —Estoppel— Onus probandi. 

On Appeal from the Swdder Dewanny Adawlut at Madras, 

The Collector of Masulipatam, 

versus ' 

Cavaly Yencatta Narainapah. 

Under the Efindoo Law a widow, though she takes as heir, takes a special and qualified estate. If 
there he collateral heirs of her husband, she cannot, of her own wiU, alienate the property except for special 
pm-poses. For religious or charitable purposes, or those which are supposed to conduce to the spiritual 
welfare of her husband, she has a larger power of disposition than that which she possesses for purely 
worldly purposes. To support an aKenation for the last, she miLst show necessity. The restrictions on her 
power of alienation are inseparable from her estate, and independent of the existence of heirs capable of 
taking on her death. If for want of heirs, the property, so far as it has not been lawfully disposed of by her 
passes to ^the Crown, the Crown has tho same power of protecting its interest as an heir by impeaching any 
injurious alienation by the widow. 

Where an opinion, apparently discordant from works of current and established authority is deliyered 
by Pundits, it must not he taken on their authority to he a correct exposition of the law. They should be 
questioned further as to authorities, usage, and generally received opinions. 

The acts of a Government Officer bind the Government only when ho is acting in the discharge of a 
certain duty within the limits of his authority, or, if he exceed that authority, when the Government, in 
fact or in law, directly, or by implication, ratifies the excess. 

The onus is on those who claim under on ahenatxon ffiom a Hindoo widow to show that the transaction 
was within her Hmited powers. 

This cause has come before their Lordships on appeal for the second time. 
They regret to find that they are still without the means of satisfactorily dker- 
mining the long litigation between the parties. 

The zemindary, which is the subject of the suit, was claimed by the appellant 
on behalf of the Government of Madras, as an escheat to which the Crown became 
entitled on the death of the widow of the last male zemindar, of whom there were 
no heirs in remainder to the widow ; and he claimed to have it free, and discharged 
from all incumbrances with which it had been charged by the widow during her 
enjoyment of it. 

The respondent disputed the right of the Crown to take the particular pro- 
perty by escheat in any circumstances ; and insisted that, even if that right ex- 
. isbed, he had a title to the zernindary paramount to that of the Crown by .virtue 
of a razeenamah executed in his favor by the widow in her life-time.^ His case as 
to this was, that his father had made advances to the widow for some of the pur- 
poses which, under the Hindoo Law, justify the alienation by a widow of im- 
moveable property inherited from her husband* and had obtained a decree for the 
amount of the debt ; that after his father^s death he had taken out execution on 
that decree, and that to stay his execution the razeenamah had been executed. He 
further contended that this had been done with the sanction and under the advice 
of the then Collector of the District, and that the Government was estopped from 
disputing the transaction, if it could otherwise have done so, by the conduct of its 
officer. 

The razeenamah was in the nature of an agreement for the payment of the 
judgment-debt by instalments, with stipulations that if default were made in the 
payment of any instalment, the whole sum should become due, and that the judg^ 
ment-creditor should be put into possession of twelve out of the fourteen villages 
Comprising the zernindary (which were to he impledged to him) and should, on her 
•'death, take possession of the two other villages, and hold the whole zernindary as 
^b^ absoltitd e^jtate. No instalment was paid by the wjdow, nor yet was possession 
lindor the razeenamah in her life-time. The respondent, however, 'alleged 
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that it was by reason of an order of the Sudder Court, suspending the execution of 
the razeenamah, in consequence of proceedings in another suit, that he failed to getf 
possession. 

It follows from this statement that the question to be determined in the cause 
were, whether the Crown had any title by escheat to the lands ; and, if so, whether 
that title had been defeated, either absolutely or to the extent of any subsisting 
charge, by the acts of the widow in her life-time. The latter question involved 
the consideration of the powers of a Hindoo female taking her husband’s estate hy 
inheritance, and whether the transaction relied upon by the respondent was an act 
■done bond fide in the exercise of her powei's, or a mere colorable contrivance for 
transferring the property to the respondent in spite of her disabilities. 

In the judgment of the Sudder Adawlut, which was the subject of the first 
appeal, the Court has dealt with the first of these questions only. It held that the 
property having belonged to a Brahminical family, the Crown had no right to take 
it by escheat, though on the clearest failure of heirs : and therefore dismissed the 
.suit on that ground, without adjudicating upon the other questions raised in it. 

Upon the appeal, however, the whole case was, more or less, fully agreed. 
Their Lordships’ came to the conclusion that the judgment of the Sudder Adawlut 
was erroneous ; that the Crown was entitled to take the property of a Brahmin, as 
-of any other Hindoo subject, dying without heirs ; and that the question whether 
such property would be subject, in the hands of the Crown, to any trust in favor 
-of Brahmins, that would be capable of enforcement, was one which could not be 
determined in that suit. After stating their reasons for this conclusion, their Lord- 
ships’ judgment proceeded thus : — 

Their Lordships’ opinion is in favor of the general right of the Crown to 
take by escheat the land of a Hindoo subject, though a Brahmin, dying without 
heirs ; and they think that the claim of the appellant to the zemindary in question 
(subject or not subject to trust) ought to prevail, unless it has been absolutely, or 
to the extent of a valid and subsisting charge, defeated by the acts of the widow in. 
her life-time. In the latter case the Government will, of course, be entitled to the 
property subject to the charge. It follows that the decree of the Sudder Adawlut 
cannot stand. The manner in which it ought to be varied depends upon the deci- 
sion of the questions which have been raised touching the acts of Lutchmedavam- 
mah in her life-time. On none of these has the Sudder Adawlut adjudicated. On 
some of them, as, for instance, the effect of the Collector’s act in 1841, it is pecu- 
liarly desirable to have the judgment of that Court. Again, it appears to their 
Lordships very doubtful whether the present record affords the materials requisite 
for the satisfactory decision of some of those questions. There is little, if any, legal 
evidence of the nature of the advances made to the widow, or of the necessity for 
them. It may also be material to know what was the nature, and what the effect 
of the proceedings by which the execution of the razeenamah was suspended. In 
these circumstances, their Lordships do not feel that they can safely do more than 
remit the appeal to the Sudder Adawlut for further hearing, with a declaration that 
the general right of the Government by escheat (subject or not subject to a trust) 
has been established.” 

L Their Lordships also suggested to the parties the expediency of compromising 
-the suit upon some such terms as the surrender of the zemindary to Government 
•upon payment of what might be due to the respondent for the advances really made. 

Upon the recommendation of their Lordships, an order was made by Her Majesty 
in Council, in July 1860, pursuant to their judgment, and remitting the cause to the 
.Sudder Adawl^iit. 

The case went back to Madras, and was re-heard by the Sudder Adawlut there. 
In the judgment pronounced on the 22ad October 1860, the Judges stated that the 
had ascertained that both^arties, having failed to come to an agreement, wished 
fhe suit to proceed. They further stated that they had not found it necessary 
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towards their pronouncing upon the merits of the suit, to call for the atIJItioual evi-^ 
deuce which their Lordships had indicated as apparently requisite. They according- 
ly proceeded to deal with the merits of the suit in the following way. 

Admitting the right of the Crown to take by escheat property of which the 
last owner died without heirs, they held that where there had been an assignment 
by that owner though a female, the Crown could not take \he place of an heir to 
challenge her power to make that assignment. They, therefore, decided that the- 
suit, having been brought upon the erroneous assumption that the Crown had the 
power to challenge and defeat the act of the last incumbeut, should be dismissed. 

They next decided that, even if the Crown had the right contended for, it wos^ 
estopped from asserting it by the acts of the Collector, and the sanction given by 
him to the razeenamah of 1841. 

They, lastly, decided that, even if the Crown could now challenge the aliena- 
tion in question, the plaint had not been properly framed for that purpose. 

It is with the appeal against this judgment that their Lordships have now to 

deal. 

It h^s been argued for the appellants that in ruling the first and third of these 
points, the Court below has exceeded its powers, inasmuch as it has come to conclu- 
sions inconsistent with those expressed in or implied by Her 'Majesty’s order of July 
1860. In their Lordships’ opinion this objection is well-founded. The order of 
1860, which, after argument here, recommended, if it did not enjoin, the Court below 
to take additional evidence on the question whether the acts of the widow in her 
life-time were valid against the Crown, must be taken to assume that the question 
was one fairly open to the parties upon the pleadings. 

Again, the declaration that the general right of the Crown to take the i^roperty 
by escheat ought to prevail, unless it had been defeated by the acts of the widow 
in her life-time, when followed by the direction to adjudicate upon those acts, seem^ 
to imply a decision that the Crown had established its right to maintain a suit of 
this nature. 

The first conclusion of the Sudder Adawlut, however, involves a question of sub- 
stance— an important question of Law ; and if their Lordships were satisfied that 
it was well-founded, they would be disposed to prevent its being met by the objec- 
tion, in some degrea.* formal^ of its inconsistency with the order of Her Majesty, by 
taking measures to procure the variation of that order. They, therefore, proceed to 
consider — first, whether the conclusion is, in fact, correct. 

The principal argument in support of it, which has been very ably put by the 
learned Counsel for the respondents is, that on the death of a Hindoo owner of an 
undivided estate without preferable heirs, the whole inheritance descends to and 
vests in his widow ; and that, although it be true that her power of disposition over 
it is qualified, and only valid against the heirs next in succession when exercised for 
certain purposes or witli their consent, yet, if there be no such heirs it becomes abso- 
lute, or, at all events, its exercise at her free-will can be questioned by nobody. Her 
power of disposition was likenedt o that of the male owner of an undivided estate 
in' that part of India in which the general Hindoo Law obtains without qualifica- 
tion : be can dispose of that as he will, if h.e has no adult sons ' but, if there be such 
sons, their consent is necessary to render bis disposition valid. The only difference 
between the two cases was said id be that in the one the right of objection was con- 
fined to sons, or other direct descendants — in the other it was possessed by all col- 
laterals capable of inheriting to the deceased husband of the widow, 

It was justly observed in the course of the argument, with reference to those 
authorities which speak of the widow’s interest as a life-estate ; that^'reat confuvsion 
arises from applying analogies derived from the English Law of real property to the 
Hindoo Law of inheritance ; and that, when so applied, the terms by which we de- 
scribe estates in land under the English Law are more likely to mislead than to di- 

the judgment aright. It may, however, be doubteef whether the argument, on 
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of the respondents, does not really require some such process of reasoning to 
support it, the Hindoo widow, it was urged, has an estate of inheritance, not a life- 
estate ; the original estate, it is said, devolves on her in a course of succession deriv- 
ed from the husband, who had in him an estate of ^inheritance which she takes as heir. 
Yet, what- is this, in effect, bnt to apply the English Law regulating the descent of 
lands in fee simple from ancestor to heir ? 

It is clear that, under the Hindoo Law, the widow, though she takes as heir, 
takes a special and qualified estate. Compared with any estate that passes under the 
English Law by inheritauce, it is an anomalous estate. It is a qualified proprietor- 
ship ,and it is only by the principles of the Hindoo Law that the extent and nature 
■of the qualification can be determined. 

It is admitted, on all hands that if there be collateral heirs of the husband, the 
widow cannot, of her own will, alien the property except for special purposes. For 
religious or charitable purposes, or those which are supposed to conduce to the spiri- 
tual welfare of her husband she has a larger power of disposition than that which 
«he possesses for purely worldly purposes. To support an alienation for the last she 
must show necessity. On the other hand, it may be taken as established that an 
alienation by her, which would not otherwise be legitimate, may became so if made 
with the consent of her husband’s kindred. But it surely is not the necessary or 
logical consequence of this latter proposition that in the absence of collateral heirs to 
the husband, or on their failure, the fetter on the widow’s power of alienation 
altogether drops. The exception in favor of alienation with consent may be due to a 
presumption of Law that, where that consent is given, the purpose for which the 
alienation is made must be proper. 

Nor does it appear to their Lordships that the construction of Hindoo Law, 
which is now contended for, can be put upon the principle of eessante ratione 
cessat et vpsa lex. It is not merely for the protection of the material interests of her 
husband’s relations that the fetter on the widow’s power is imposed. Numberless 
authorities, from Menu downwards, may be cited to that, according to the principles 
of Hindoo Law, the proper state of every woman is one of tutelage ; that they 
always require protection and are never fit for independence. Sir Thomas Strange {see 
^‘Strange on Hindoo Law,” Vol. I, page 242), cites the authority of Menu for the 
proposition that, if a woman have no other controller or protector, the King should 
control or protect her. Again all the authorities concur in showing that, according 
to thq principles of Hindoo Law, the life of a widow is to be one of ascetic privation 
(2, Colebrook’s Digest, ” 451). Hence, probably it gave her a power of disposition 
for religious, which it denied to her for other purposes. These principles do not seem 
to be consistent with the doctrine that, on the failure of heirs, a widow becomes com- 
pletely emancipated ; perfectly uncontrolled in the disposal of her property ; and 
free to squander her inherited wealth for the purposes of 'selfish enjoyment. 

Their Lordships cannot but think that, if the consequences of the failure of 
heirs of the husband' were such as they are now argued to be, there would be some 
decision on a case so likely to have happened before, or, at all events, that there 
wmuld be some trace of so startling an exception to the general rule of 
Hindoo Law touching females taking by succession the property of males, in the 
ancient text-writer and commentators. The proposition, however, rests upon the 
argument founded on the nature of the Hindoo female’s estate as an estate of 
inheritance ; upon a passage from a modern treatise by Mr. Strange, for which no 
uthority is cited ; and upon the opinion of the pundits. The first:, fm' the reasons 
already given, their Lordships consider unsatisfactory. The second cannot be treated 
as more than an opinion, though an opinion deserving of respect and attention. 'Up- 
on the lasty their Lordships can but repeat an observation made by them in a late 
<jase, to the following effect : — Where an opinion apparently discordant from works 
of current and established authority, is delivered by pundits, it must not be taken on 
their authority to be a correct exposition of the law. They should be questioned 
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further as to authoritieSj usage, and generally received opinions. Such an enquiiy 
’"might produce a conviction that the pundits on a new case delivered rather their 
own notions of expedient law, as law, than delivered it on the force of the opinions 
of any writers or authoritative expounders of the Hindoo Law.*' 

Their Loi'dships are of opinion that the restrictions on a Hindoo widow's power 
of alienation are inseparable from her estate and that their existence does not 
depend on that of heirs capable of taking on her death.* It follows that if, for 
want of hehs, the right to the property, so far as it has not been lawfully disposed 
of by hat*, passes to the Crown, the Crown must have the same power which 
heir would have of protecting its interests by impeaching any unauthorized 
alienation by the widow. 

Their Lordships, therefore, dissent from the first ground on which, by the judg- 
ment under appeal, the Sudder Adawlut has dismissed the appellant's suit. 

The next consideration is, whether the Sudder Adawlut was right in holding 
that the Crown is estopped by the act of the former Collectoi", Mr. Grant, from 
disputing the title asserted by the respondent under the razeenamah. In their 
Lordship's opinion, the principles of estoppel do not support this contention. On 
every reasonable presumption the facts relating to the creation of the original debt 
were known to the respondent, or to the original plaintiff in the suit whose judg- 
ment he was enforcing. The Collector would have no necessary knowledge on tho 
subject, nor is he proved to have had actual knowledge. His advice to the widow 
to the effect that unless she made an arrangement with the creditor, the estate 
(which, the sale being an execution sale, must be taken to mean her right, title, 
and interest'in the estate) would be sold, is not a statement at variance with the 
true state of things. The razeenamah into which she entered, might, for aught 
that appeared, be satisfied by payment of the instalments in her life-time. Again, 
the acts of a Government officer bind the Government only when he is acting in^the 
discharge of a certain duty within the limits of his authority, or, if he exceed that 
, authority, which the Government, in fact, or in law, directly, or by implication, 
ratifies the excess. The Collector in this case had certainly no authority to waive 
the rights to which Government might become entitled by the^escbeat : nor were 
his acts, when fairly viewed, calculated to give rise to the supposition that he had 
such an authority. 

Their Lordships have already indicated their opinion that it is too late to assert, , 
if it could ever have been successfully asserted, that it is not open to the appellant 
on these pleadings to question the validity of the widqw's alienation against the 
Grown. The reasoning of the Sudder Adawlut on this point seems to their Lord- 
' ships to involve some misconception of the effect of the decree under which the re- 
spondent claims. As regards the appellant, that decree is res hiter alias acta. He 
is, therefore, in a very different position from one who, coming into Court to get 
rid of a decree binding upon him, has to allege and prove that it was fraudulently 
or collusive!^ obtained, or is open to some other definite objection. 

Again, though particular circumstances may shift the burthen of proof, 
the general rule certainly is, that it lies upon those who claim under an alien- 
tibn from a Hindoo female to show that the transaction was within her limited 
powers. 

Their Lordships continue to think that the evidence before them is not such as 
to admit of a satisfactory decision of the question whether the razeenamah does to 
any, and what extent, constitute a charge on the zemindary as against the Crown, 
and that there ought to be a further trial of that issue. Under the foimer order of 
Her , Majesty, the Sudder Adawlut should have given to each party, if so disposed, 
an opportunity o-f adducing further evidence. It does not appear to have done 
thi% buf to have acted on its own impression that no further evidence was necessary, 
at least is their Lordships^ understanding of the preliminary statements in the 
under appeal. 
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In these circumstances their Lordships propose humLly to recommend to Her 
Majesty that the present appeal be allowed ; that it be declared that the Crown,'^ 
taking by escheat, the same right to impeach the alienation by the widow which the 
next heirs of the husband (if such there had been would have had, and is not es- 
topped from asserting that right by the acts of the Collector in 1848 ; that the 
Crown is not bound by tbe decree, and that the widow was not entitled to alienate 
without the consent of the Crown, except in so far as she could have alienated with- 
out the consent of the next heirs of the husband, if such there had been, but that 
the respondent is, at all events, entitled to a charge upon the estate, and to be paid 
and satisfied thereout, th-e full amount of all such of the advances, if any, made by 
the respondent's father to the widow as were made for purposes for which, accord- 
ing to the Hindoo Law, she would have been entitled to alienate, the estate, as 
against the next heirs of her husband, if such there had been, in so far as she had 
.not other estate of her husband to answer such purposes, and that the cause be 
remitted to the Sudder Adawlut to enquire whether, having regard to the declarations 
aforesaid, the right of the Crown was absolutely defeated by the razeenamah, and, if 
not, to enquire what advances, if any, were made by the respondent's father to the 
widow, and whether all or any, and which, of such advances, and to what amount, 
were made for purposes for which, according to the Hindoo Law, the widow would 
have been entitled to alienate the estate as against the next heirs of her husband, if 
such there had been, and whether the widow had, when* such advances were respec- 
tively made, other estates of her husband sufficient to answer such purposes, and 
the parties respectively *are to be at liberty to adduce further evidence touching the 
matters aforesaid, or any of them,*aa they may be advised, and the Sudder Court is 
to proceed in the cause according to the result of the said enquiries. 


The 16 th July 1862 . . 

Present : 

Lord Kingsdown, Judge of the Admiralty Court, Sir J. T. Coleridge, Sir L. Peel; 

and Sir J. W. Oolvile. 

Criminal Appeal to Privy Council. 

Petition for leave to appeal from a sentenee of the Court of Nizamut Adawlut 

in Bengal, 

Joy Kissen Mookerjee, Petitioner, 

Preivgojtive Eight of Appeal to the Privy Council in matters of Criminal 

Jurisdiction, 

This is an application for leave to appeal from a decision of a Criminal Court 
in the JJast Indies. ^ 

It appears from the proceedings in the case that a person of the n^ne of Joy- 
kissen Mookerjee has been convicted of a criminal offence, viz,, that of having 
procured the leases of certain property to be forged. The questions for the decision 
of their Lordships are, first, whether, as has been argued, there exists on .behalf of 
the Crown a prerogative right of appeal even in matters of criminal jurisdiction • 
and, secondly, whether this is a proper case in which the authority of the Crown 
should be interposed for the purpose of doing justica 

Now, with reference to the existence of the prerogative of the Crown, their 
Lordships are desirous that no expression should fall from them which in the 
slightest degree would throw doubt on the existence of that prerogative, not only 
■under the existing circumstances, but in others which might arise, with reference 
to other dominions of the Queen which may have been acquired by conquest. They 
do not think it necessary tha?t they should, on the present occasion, enter minutely 

2 N 
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into the considerations upon wliicli the prerogative of the Crown is founded. They 
-*think it will suffice for the purpose of this case to assume that it does exist, and/ 
consequently, that it is in the power of the Judicial Committee of the Privy Coun- 
cil, exercising that prerogative right under the Crown, so to advise Her Majesty, if 
tliey should think an a]3peal ought to be allowed on the present occasion. 

With regard to the merits of the case itself, their Lordships certainly are inclined 
to come to the conclusion that justice has not been very well administered on the 
^ present occasion ; and, supposing it to have been a civil case, and not a criminal case, 

' they would have had no hesitation whatever in recommending to Her Majesty to - 
allow an appeal for the pui'pose of considering these proceedings, and of doing justice 
to the pai'ty complainiog 

But this is a criminal case, and subject to very difterent consideration. Admit- 
ting, therefore, two things— admitting the existence of the prerogative of the 
Crown, and admitting that this^ primd facie and presumptively, is a case of great 
grievance, their Lordships have now to determine whether, looking at all the cir- 
cuxpstances attending the granting of appeals in criminal cases, it would be their, 
duty to advise Her Majesty to grant, this appeal or to withhold it. 

We must recollect, in the first place, that, by granting an appeal is meant an 
examination of the whole of the proceedings which have taken place. It is not 
simply for the investigation of any legal question which might arise ; it is for the 
purpose of examining the -^vhole of the evidence, and the whole course of the pro- 
ceedings upon the trial, to enable us to come to a conclusion upon the merit. 

Now, it is of no small importance to bear in mind that, notwithstanding the 
numberless instances in which an application of tl^is kind might have been made to 
the Queen in Council from all the various dominions subject to Her Majesty, from 
all those parts of her dominions that were acquired by conquest, and where Her 
Majesty has the entire sovereign power of legislating for them according as she may 
think fit, i. 6., either by Orders in Council, or, as was determined on a former 
occasion, by virtue of letters from the Secretary of State, — it is, I say, to be borne 
in mind that, in no instance whatever of any grievance, however great, at any time, 
has any attempt ever been made to apply to Her Majesty for leave to appeal in a 
criminal case. 

We can easily call to memory very many instances which have occurred in the 
Colonii^, in which, it has been alleged that gross injustice has been 'done, and even 
lives sacrificed where they ought not to have been exposed to any danger ; but no 
precedent of an appeal of this nature has existed ; and we think it is obvious, 
upon the least consideration of the consequence, how it is that no such precedent 
' has existed, and how it is that no such precedent would have been created, even 
if an attempt had been made to call into force the power of the Crown. It may be 
true that on some occasions it is not very desirable to argued simply from conse- 
quences alone ; but the consequences of granting an appeal in cases of this descrip- 
tion are so exceedingly strong, they are entirely destructive of the administration 
of all criminal jurisprudence, that we, cannot for a single moment doubt that they 
are of the greatest importance in guiding us to form a judgment. 

. ' Now, if we were to advise Her Majesty io grant an appeal on this petition, 
how would the case stand ? It is simply ”the case of an individual having been 
convicted of causing documents to be forged. Would not the same right apply to 
capital cases ? What would be clone in a capital case ? Is there any distinction 
which can be drawn? If the prerogative of 'Her Majesty gives this individual the 
right of appeal, could any rules or regulations be imposed whereby that right of 
appeal could be governed or cOuld be r-estricted ? So you would go through the 
whole catalogue of cases and there is no doubt whatever that, whenever punish- 
ment was likely to ensue, there would follow an appeal to Her Majesty in Council, 
'^-a^d 'Consequently not only would the course of justice be maimed/but in very many 
it would be entirely prostrated. 
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These- are the reasons which operate upon our minds in rejecting this appli- 
cation ; not at all forgetting that injustice may have been done in this individual 
case, and not at all forgetting that the power of the Crown may be invoked in another 
shape, and that that injustice may be remedied, Tlieir Lordships are of opinion 
that they cannot, under the existing circumstances, advise Her Majesty to admit 
this right of appeal ; but they doubt not that justice will be done, because they 
would suggest that an application should be made to the constituted authorities, 
who hkve the power to affi)rd a remedy, though in a different way. They doubt 
not that, when it is represented to those authorities that this suggestion emanates 
from the Judicial Committee, tliey will not be loth to examine into the circum 
stances of the case, and to do that which justice may require. 

We have only one word more to say on the present occasion. Their Lordships 
do* not think it necessary to enter at all into the question which has been discussed 
at the Bar this morning : it would require a very nice examination of the statutes 
and the criminal law of India, which could only end in the same way. Whatever 
might be the result of that examination, we have no hesitation in saying the course 
we are now about to adopt would be the course we should then recommend Her 
Majesty to pursue. Wc cannot grant this application. 


The 19th July 1862. 

Present : 

Lord Kingsdo wn, Judge of the Admiralty Court, Sir Edward Kyan, Sir Lawrence 

Peel, and Sir J, W. Colvile. 

Vendor and Purcliaser--Title— .Charge— Notice# 

Aiypeal from a Decree of the 8 udder Dewaiimj Adaivlvd at Madras. 

Varden Seth Sam, 
versus 

Liickpathy Royjee Lallah. 

By contract and deposit of title deeds, B. charged certain land in favour of A,, as a security, in respect 
Cf the non -delivery of the title deeds of an estate bought hy A. from him. After the creation of this charge 
the land was transferred hy B. to 0. The Sudder Court having decided that the contract was not operative 
os a hypothecation , or pledge even between the parties to it, and that A, had* no right of suit against 0, to 
whom the land had been transferred. Held, by the Piivy Council, reversing that decision, that the 
agreement created a lien on the land, and that no positive law was shown to forbid the giving effect to such 
agreement, .1. 

The owner of property subject to a Hen or charge can in genaral convey to another no title mgner or 
more free than his own ’ it Ues always on a succeeding owner to mahe out a case to defeat such prior chaige. 

The law in India does not enable a purchaser of land to look only to the apparent title in the Collec- 
tor’s boolcs, or the presumed title of the owner in possession ; and it is beyond the province of a Court of 
justice to give effect to the title of such a purchaser to the extent of defeating a prior lien or charge. 

O&noeding that a purchaser for a value, honAJide, and without notice of the charge, would have an equity 
superior to A’s right. Held that a purchaser in good faith by 0, had not boen xiroved,^ 

If the English doctrine on this subject be adopted, as the rule prescribed by justice, equity, and good 
conscience, its qualifications and roatiictions should not he rejected. 

The appeal was brought from| a decree, reversing a decision in favor of the 
plaintiff, so far as it established a on certain landed property, called the inut- 
tah of Tirupassur. This muttah, which was the property of the first defendant) on 
the record, bad been, as the plain tiff^allcged, duly charged in his favour by the first 
defendant, as a security in respect of the non-delivery of the title deeds of another 
estate, called the muttah of Ekattur, purchased by the plaintiff from him. After 
the creation of such charge the property was transferred, first to the third defend- 
ant, and by him, pending the present litigation, to the last defendant on, the record, 
Mr. Ouchterlony. 

The plaintiff alleged Jhe existence, continuance, and validity of his security, as 
against the third and the last defendant 
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In tlie Court of original jurisdiction, and in the first Appellate Court, the 
f)laintifi succeeded in establishing Kis charge ; but on appeal to the Sudder Dewanny 
Adawlut at Madras, the decree was reversed. 

The plaintiff is a Christian, and, from his name, appears to be an Armenian } the 
first defendant is the son of the second defendant, and both are Mahomedans ; the 
the third defendant is a Hindoo ; and the last on the record is a Christian, and a 
British subject. 

Though both the third and last defendants pleaded, in effect, that they 
were baiid fide purchasers for value without notice, yet they did not prove that 
defence, though the plaintiff charged notice and collusion with the first defendant. 

It appeared in evidence that, on the non-production of the title deeds of the estate 
Ekattur, it was promised, on the part of the seller, that they would be produced in 
a few days ; but this promise was not fulfilled, as they proved to be in the possession 
of a prior incumbrancer. The plaintiff was obliged, in order to procure them, to 
pay of this incumbrance ; and, having previously paid a large part of the purchase- 
money, his whole payments exceeded the purchase-money by a considerable sum, 
(Rs. 3,810), for which, with interest, he claimed to be indemnified by his alleged 
security on the pledged estate. The contract of pledge contained also a further 
stipulation of purchase. 

The decision of the Sudder Dewanny Adawlut, so far as it respects the enforce- 
ment of the lien against the third and last defendants, appears to have proceeded 
upon the ground that the principles of the English law, applicable to a similar state 
of circumstances, ought not to govern the decision of that suit in those Courts. 
This was correct if the authoritative obligation of that law on the Company's Courts, 
were insisted on. There is, properly, no prescribed general law to which their deci- 
sions must conform. They are dii'ected in the Madras Presidency to proceed gener- 
ally according to justice, equity, and good conscience. The question then is, whether 
the decision appealed agaiast violates the direction or not. The Court of Appeal, 
reversing the prior decisions, has decided that the contract was not operative as a 
hypothecation, or pledge, even between the parties to it. Yet the evidence shows 
that the plaintiff looked, not simply to the personal credit of the person with whom 
he contracted, but bargained for a security on land. If any positive law had for- 
bidden effect to be given to the actual agreement of the parties to create that lien, 
the Court, of course, must have obeyed that law. If the contract of lien were im- 
perfect for want of some necessary condition, effect must have been, in like manner, 
denied to it as a perfected lien. But nothing of this sort is suggested in the pleadings, 
or proved. It is not shown that, in fact, the parties contracted with reference 
^to any particular law. They were not of the same race and creed. By the Mahome- 
dan law, such a contract as the one under consideration, for a security in respect 
of a contingent loss, would be one, not of pawn but of trust (4 Hedaya, p. 208. tit. 
pawns). It is not declared that any writing or actual delivery is essential to the 
creation of such trust by that law ; but as the contracting parties are not both Ma- 
homedans, that law would not have governed the question of the validity and force 
of their contract, even in the Supreme Court. The plaintiff is a Christian ; the 
contract took place with parties living within tl^ local limits of the Supreme Court 
of Madras, though it related to land beyond tnem. It is not shown that, any local 
iaw, any lex loci rei sitce, exists forbidding the creation of a lien by the contract and 
deposit of deeds which existed in this case ; and by the general law of the place 
where the contract was made, that is, the English law, the deposit of title-deeds as 
"a security would create a lien on lands ; though, as between parties who nan conVey 
by deed only, or conveyance in writing, such lien would necessarily be equitable. In 
.thisxase there is an express contract for a security on tlie lands, to which, no law^ 
itiy^dating it, effect must he given between the parties themselves. The circum- 
.istence .that the plaintiff had not sued for a specific performance of the contract to sell 
to him, on. which the Sudder Coxirt laid some stress, does not in the least i 
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affect his claim for a lien. By the contract this latter interest is immediately 
created, and expressed to be immediate. The sale is contemplated as future. The'’ 
first defendant's own acts, in dealing with his land as he did, would effectually bar 
him, and those taking derivative titles from him, from insisting on this objection, 
if it had had any original foundation of justice and equity to support it ; but, in 
truth, they are distinct and independent parts of the same, contract. 

The contract then created between the parties a lien on the land. It is’imr 
material for the decision of this suit to consider or decide whether that lien between 
these parties, looking to the power in the first defendant to convey without writing, 
is legal or equitable : Doe, on the demise of Seebkristo vs. East India Company^ 6 
Moore's Indian Appeals, 267. 

The question to be considered is, whether the third and sixth defendants re- 
spectively possessed the land free from that lien, whatever its nature. As one who 
owns property subject to a charge can, in general, convey no title higher or more 
free than his own, it lies always on a succeeding owner to make out a case to defeat 
such prior charge. Let it be conceded that a purchaser for value, bond fide, and 
without notice of this charge, whether legal or equitable, would have had in these 
Courts an ^ equity superior to that of the plaintiff, still such innocent purchase 
must be, not merely asserted, but proved in the cause, and this case furnishes no 
such proof. 

To give effect to the legal estate as against a prior equitable title, would be 
an adoption of the English law ; and to adopt it, and yet reject its qualifications 
and restrictions, would be scarcely consistent with justice. The law in India has 
not enabled a purchaser of land to look only to the apparent title on the Collector's 
books, or the presumed title of the owner in possession. It is beyond the province 
of a Court of Justice to effect, by decision, a change so important as that which is 
involved in the principle of this decision. 

Their Lordships must, therefore, humbly advise Her Majesty to reverse the 
order appealed against, and to give to the appellant the costs of the proceedings in, 
the Court below, and of the jDresent appeal. Any costs paid by the appellant 
under the order reversed must, of course, be refunded. 


The hOth July 1862. 

Present : 

Lord Kingsdown, the Judge of the Admiralty Court, Sir E. Eyan, Sir L. Peel, and 

Sir J. W. Oolvile. 

Decision not to be appealed from in consequence of subsequent event or devolu- 
tion of interest— Averments not traversed necessarily not admitted— 
Decrees of Indian Courts (Interference with, by Privy Council). 

' On Appeal from the Sudder Dewanny Adawlut at Calcutta. 

Anundmoyee Chowdrain, 

versus 

SheelWIJhunder Eoy. 

' No subsequent event or devolution of interest can affect the decision of a question as it stood attlie time 
the decision was pronounced. To give effect to these, some supplementary proceeding, and not an appeal, > 
is necessary. 

The strict rule that averments not traversed must he taken to be admitted, is not applicable to the 
Indian Courts. 

The Privy Council thought it objectionable to distuib or vary decrees properly made by the Zillah and 
Sudder Courts in this suit, for the mere purpose of guarding against the possible error of some other tribunal 
in some futm^e suit. 

Tee appellant is the widow of one Kirtee Chunder Cliowdry, who died in 1828 
leaving two sons. Tlio older, Juggut Chunder, died a few mouths after his 
father, uumarded and intestate. The younger, Bhoobun Chunder, died in Decem- 
ber 1 844 a minor, and childless, but leaving a widow, Huromonee. Shortly after 
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Jiis death, Huromouee, under au or auiliority to adopt, \vlnch 

she alleged her husband had executed in her favor, on the night of his death, 
adopted one Grish Chundcr as the son and representative of Bhoobuu Cluiuder. 
And in 1847, the appellant who disputed Huromonee’s right to adopt, set up an 
Unoomutty puttw which she alleged had been executed in her favor by Kirtee 
Clmnder Chowdry on the 20th of May 1828, and, under that instrument, adopted 
the son of one Neelkunth Goopto as the son and representative of her husband 
Kirtee Chunder, and gave him the name of Bhairub Chunder Chowdry. 

These rival adoptions gave rise to two suits, which it will be convenient to 
distinguish by the numbers 316 and 317, by which they were known in the Sadder 
Dewanny Adawlut. 

No, 316, in which the present appeal is presented, was instituted in 1819 on 
behalf of Bhairub Chunder Chowdry, a minor, by his natural father Neelkunth 
Goopto, as his well-wisher or next friend, against the present appellant Huro- 
Bionee, and several other persons as defendants. The plaint stated the execution 
of the Unoomutty puttur by Kirtee Chunder ; tlie adoption of the infant plaintiiBf 
under it ; his title, by virtue of that adoption, to one-third of the estate of Kirtee 
Chunder in immediate possession and to the other two-thirds, subject, as to one of 
them, to the interest of the present appellant as heiress at law of her eldest son ; 
and subject, as to the other, to the life-interest of Huromonee as heiress of her 
husband. And it claimed the possession of one-third of the zemiudary and some 
personal property as against the two female defendants with wassilat ; and as 
against Huromonee, the caucelment of the adoption made by her as illegal. The 
other defendants had no interest in the property, and seem to have been made 
defendants only because they had taken part in the adoption by Huromonee. To 
this suit, therefore, the appellant, though no doubt a friendly, was a substantial, 
defendant. 

Shortly before the institution of No. 316, Huromonee had commenced the suit 
No. S17« The only defendants to this were the appellant and another woman. It 
set up the adoption made by Huromonee, and claimed by virtue of that, and other 
acts of the appellant, the whole of the property as against her, disputing the 
adoption made by her. In this suit the appellant pleaded the Unoomutty puttur 
alleged to have been executed by her husband, and insisted on the validity of the 
adoption made by her under it. 

Huromonee died before either suit came to a hearing, and certain proceediogs 
were had by which Grish Chunder Cho.wdry, the infant adopted by her, became, 
through his well-wisher or next friend, a defendant in No. 316, and the plaintiff in 
No. 317. 

The two suits wore heard together by the Principal Sadder Ameen, in v^liose 
Court they were pending. In No. 317, he decided in favor of the plaintiff Grish 
Chunder, . affirming the validity of his adoption by Huromonee j treating the 
Unoomutty puttur set up by appellant as not established by proof, and the adop- 
tion thereunder as invalid. Upon the same grounds he decided against the title of 
Bhairub Chunder in No. 316, and dismissed that suit with costs. 

Appeals were preferred to the Sudder Dewanny Adawlut against both decisions. 
.That in No. 2316, was, in the first instance, an appeal on behalf of the infaat 
plaintiff Bhairub Chunder, by his father and well-wisher. The appeal in No. 317- 
was. that of the present appellant. 

before the appeals were heard, Bhairub Chunder died ; and the present appel- 
lant (being, on the assumption of his adoption being valid, his heiress-atdaw) 

S 'oins, on her own application, to have, been substituted for him as appellanyin 
o. 316, notwithstanding her character as defendant ixx that suit. She thus became 
rl^ularly or irregularly, domina Uties in both appeals. 

appeals were heard by , the Sadder Dewanny Adawlut in 185^. In No. 
reversed the decision of the Principal Sudder Ameen, maioly on the 
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ground that Ehoobun being an infant at the tune of liis death, had no power to 
make the instrument under which Huromonee claimed the right to adopt, withonk 
the consent of the Court of Wards ; and therefore that the adoption of Huromonee 
under it was wholly void. Against that decision there has been no appeal. 

In No. SI 6, the Court dismissed the appeal, and confirmed the decision of the 
Zillah Court, holding that the Unoomotty puttuv under which, the appellant 
adopted Bhairub Chuncler had not been proved, and was wholly unworthy of credit. 
Against this decision, and that of the Court below, the present appeal is proposed. 

The decision in No. 317 has determined the interest of the party claiming 
under the adoption by Huromonee ; and the various deaths that have occurred, 
have vested the whole interest to the estate, at least during her life, in the 
appellant. It is not therefore surprising that the present appeal has come on 
ex-parte. Their Lordships,- however, do not the less feel the difficulty in which 
every ex~parte appeal places them, of having to decide the questions raised after 
hearing one side only. 

The first and most important question is, whether the decision of the Principal 
Sudder Ameen was, when pronounced, a correct decision of the issues then pending 
before him between the then parties to the suit? No subsequent event or devo- 
lution of interest can afiect this question ; because, to give effect to these, should 
justice require it, would be the office, not of an appeal, but of some supplemental 
proceeding. 

The question in the suit was the title of Bhairub Chnnder, as the adopte'd sou 
of Kirtee Chunder, to recover certain, property, and to have another adoption can- 
celled. The foundation of this title was the tinoomoUy puttur under which he 
was adopted. If the - proof of that failed, he had no title, and his suit was 
propeiiy dismissed. 

' It is not now contended that there is before tlieir Lordships, or was before the* 
Principal Sudder Ameen, testimony strong enough to establish the validity of the 
instrument if impugned. But it is argued that the evidence which the Principal 
Sudder Ameen treated as too weak for that purpose was irregularly taken, because 
it was taken in No. 317, to which Bhairub Chunder was not a party. It is further 
argued that proof of the instrument by witnesses was unnecessary, because the 
answer of Huromonee did not impeach, and must, therefore, be taken to have 
admitted its validity. These two objections shall be considered separately. , 

Their Lordships are not satisfied that the depositions of the witnesses 
examined in support of the Unoomotty p!uttur (which are not before them) were 
not substantially taken in both the suits, which were clearly tried together. At 
page 73, line 33 of the Appendix, the father and next friend of Bhairub Chunder, 
in his reasons of appeal, comments on this evidence ; and at the hearing in the 
Sudder Dewanny Adawlut the appellant’s Counsel argued upon it. But suppose it 
to be out of the case, what is the result ? Why, that the plaintiff has given no 
evidence whatever in support of an averment material to his title. The only 
question that can remain is, whether there has been an admission of that averment 
sufficient to relieve him from the necessity of giving any such evidence. 

Their Lordships cannot answer this question in the affirmative. The answer 
of Huromonee denies generally the truth of the plaintiff’s case. If it does not 
directly impugn the instrument, it does not in terms admit it. The defence is no 
doubt mainly directed to the avoidance of the adoption by the appellant by setting 
up the adoption made by the defendant Huromonee ; but it does not admit that, if 
the latter adoption fails, the other is necessarily valid. 

Their Lordships cannot apply to the pleadings in these Courts the strict rule 
that averments not traversed must be taken to be admitted ; and they are not pre- 
pared to say that the answer contains an admission which, even as between the 
plaintiff and Huromonee, would have dispensed with tke necessity of proving the 
instrument. But when tluT case was heard, the issue was no longer one between the 
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plaintiff and Huromonee. She was dead, and Grish Chimder has been admit, 
ied as a defendant on the record. He did not come in as the heir of Huromonee 
for, if he were duly adopted, his title ivas paramount to hers. He would not then 
have been bound by her admissions of an instrument (even had they been more 

unequivocal than they are) the execution of which had been formally made one of 

the issues in the suit. _ Their Mships, therefore, can see no ground for disturbin<r 
the decree of the Pnocipal Sudder Atneeh. ^ 

The next quesdon is, v^ether any case has been made for reversing or varyinw 
the decree of the Sudder Dewanny Adawlut. It has been argued that the sub- 
stitution of the appellant for Bhairub Chunder, which made her both plaintiff and 
defendant in the suit, was grossly irregular. It may have been so, but it was an 
regularity ot her own seeking. If she had not taken up the appeal, it must 
either ^ave ^een proseciited by the well-wisher and next friend of the deceased 
intant (if the forms of the Courts permitted this), or abandoned by him Their 
lordships must assume that the decree of the Zillah Court, which they think to be 
correct, won d, m either case, have stood. The appellant on her own application 
has been allowed, perhaps irregularly, to contest the correctness of that decree 
She has done so unsuccessfully, and it is but fair that she should be left to pay the 
costs of the proceedings. ^ 

The appellant is now entitled, as a Hindoo female heiress, to the whole estate • 
if she makes any further adoption, the validity of that adoption will be probabli^ 
teed between the party adopted, and those who will be the heirs of her husband 
on her death. In any such suit, it is difficult to see how these decrees can be 
^ Sffioption^ evidence for the purpose of showing the invalidity of the instrument 

At any rate, their Lordships think it would be objectionable to disturb or 
vary decrees properly made by the Zillah and Sudder Courts in this suit, for the 
mere purpose of guarding against the possible error of some other tribunal in some' 
future suit and the only order which they can recommend Her Majesty to make on 
this appeal is, that it be dismissed. ^ 


j-ne ytn December 1862. 

Present : 

Lord Kingsdown, Sir E. Eyan, Sir J. T. Coleridge, Sir L. Peel, and 

Sir J. W. Colvile. 

Sale of Estate in f dfcrw- Regulation XX. 1795-Onua probandi 

CTitle to land in old purciiaser), ^ 

On Appeal from the Sudder Dewanny Adawlut at Agra. 

Kajah Mohesh Narain Sinm 

versus 

Kishramund Misser and Eughobur Dyal Sing. 

of pro thTlr ^ r in the course 

The of an estate in execution of a decree under ReffulafinTi TT no * x. 

not satisfy Mm that they -were real bidders M k ^ 
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This is an appeal from a decree of the Sadder Dewanny Adawlut at Agra, ^vldcli 
reversed a decree of the Civil Court of Zillah Jounpore, in favor of the ajDpellant: 
The suits in which these decrees were made respectively on the 23rd February 1855 
and the 10th May 1856 were brought by the appellant to recover back possession 
of an estate, called the Talooka Bazar Eajah, Pergunnah Gudwarra, which had been 
the property of his father, Rajah Siirnam Sing, and which had been sold in execu- 
tion of a decree obtained by one Petumbar Mookerjee in May 1830 in a suit first 
instituted by him in 1822 for the recovery of a debt. One Barwise, in 18eS7, bad 
become, by purchase, the holder of this decree ; and the respondents claimed by 
purchase for a valuable consideration, and through mesne conveyances, from his 
representatives, who had been purchasers at the sale held in execution of the decree. 
The claim in the present suit was rested not upon any supposed miscarriage in the 
determination of the original suit, nor any defect in the title of Barwise to the bene- 
fit of the decree, but on certain alleged informalities and defects in the course of 
executing that decree, and the sale under it. 

In order to understand the questions now raised, a short statement of the 
material facts will be necessary. 

It will be observed that the litigation commenced in 1 822, and that the decree 
in favor of the original plaintiff was obtained in 1830 ; seven years were then passed 
in fruitless attempts by him to carry it into effect ; his hopes or his means be- 
coming exhausted, he was induced, for a valuable consideration, to make over this 
decree to an Englishman of the name of Barwise, who, being in the service of the 
Government, ' it was supposed probably by both parties, might be more successful 
in defeating the various devices hy which its execution had been up to that time 
prevented. It is immaterial to the decision of this case whether he purchased on 
too, favorable terms, or succeeded in obtaining too great advantages. It may have 
been so — on that we pronounce no opinion. It was not, however, until the Gfch 
June 1845, and after he had ])een murdered, as alleged, by the appellant, that his 
representatives obtained '*the order from the Zillah Court of Jounpore, on which the 
sale actually took place, the validity of which is questioned in the present appeal * 

We propose now to examine the objections to this sale, advertiif^ only, as we 
proceed, to the previous circumstances, so far as may be necessary for the under- 
standing and disposing of tliese objections. The order for this sale will be found 
in page 26 of the joint' Appendix, No. IV, and is as follows, dated June 6, 1845 : — 

“ This case was brought up this day. It was found fron;i the Report of the 
Moonshee of Execution of Decrees, that 48,522 rupees 0 annas 1 pice, the total , 
estimated value of the claim, composed of 46,856 rupees 14 annas entered in the 
Report of the 22nd November 1844, md 1,604 rupees 11 annas on account of 
present interest up to the 22nd May 1845, and 8 annas for costs, is quite correct. 
As it appears from the accounts to be right and proper that Talooka Bazar Rajah, 
embracing sixty-three original and dependent villages, be sold td realize the amount 
above specified, it is therefore ordered that a copy of this proceeding be sent to the 
Collector of this Zillah, to apprize him of the above-mentioned facts, in order that 
the said Collector, after the issue of the second notification, may put up to sale the 
aforesaid estate, the property of the defendant the debtor, for the sum claimed as 
fjbove, and afterwards inform this Court of the result.” 

It will be observed that this order dealt directly with the Collector of the Zillah, 
and is silent as to the Board of Revenue. This, it is said, is in breach of the Re- 
gulations on this matter, then in force, of 1795, Regulation XX, which directs that, 
when any Court of Civil J udicature shall have occasion to sell lands in satisfaction 
of a decree, it shall transmit a copy thereof to the Board of Revenue, which is, with 
all practicable dispatch, to cause lands to be disposed of at the Presidency, or in 
the district in which the lands are situated, as they may deem most advan- 
tageous to the proprietor. ^The objection founded on the apparent non-compliance 
with this Regulation* was taken, both in the Zillah and Bidder Courts in thisi 

2 0 
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action, and overruled by both — and, their Lordships thiulr, qiiiLe properly. It 
Appears that, when a former order for sale had been made by the same Court iu 
1843, this Regulation had been fully complied with ; that the Commissioner had 
authorized the sale of the whole talooka ; that as many as four sales had taken place, 
ineffectual and nominal only, because the best bidders on each occasion were 
men of straw, who had, no doubt, been put forward for tlie very purpose of renderitig 
the decree abortive. It is said that the order, directing these former sales, must be 
considered as having been made in a different suit from that in which the order now 
in question ^was made, for that the proceedings had been taken off the file, and the 
lands to be sold and the sums to be recovered were different in the two orders. 
There is no foundation for either of these assertions. It would be contrary to general 
principles, and a senseless addition to all the vexations of dealy in the course 
of procedure, to hold that, when, for any reason, satisfactory or not, the execution of 
a final decree iu a suit fails, or is set aside, and the proceedings as regards that exe- 
cution are taken off* the file, the whole suit is discontinued thereby, and the further pro- 
ceedings for the same purpose arc to be considered as taken in a new suit. Nor is it 
true, in any material sense, that either the properties to be sold, or the sums to bo 
recovered, were different ; in both the sanie whole talooka, rendering to the Govern- 
meul the same jumma, was directed to be sold, and for the same principal sum ; 
but the number of villages comprised in it, owing to some inacurracy, was differently 
st<ated, and the total sum was increased in the later order by adding the interest 
which had accrued, due in the interval between the two, with a few annas for the 
-costs. The principal object of the Regulation in question was the security of the 
public revenue, as appears not merely from its own preamble, but by the modifica- 
tions which were made in it by Regulation 7 of 1823, tit. ii. ; and this object 
had been fully answered by the communication to the Commissioner in 1 843, ^aud 
the proceedings which were taken by him upon it. If this, therefore, had been a 
question raised between the original parties to the suit, and if the objection had 
been made promptly after the sale had taken place, their iiardships would still have 
been of opinion that it had received its proper answer in the Courts below ; hut it 
must never be forgotten that they are now called upon to give effect to it as against 
a purchaser for_a valuable consideration, and, so far as appears, entirely ■without 
'notice, in a suit commenced in July 1854, the disputed sale having taken plf^ce in July 
3845. What safety could there bo, except by the Statute of Limitations, for any 
man's title, where a judicial sale had taken place, if he were bound to satisfy him-, 
self- of the decree-liolder’s compliance Avith every one of the many foi'malitics 
prescribed by law for the conduct of it. This is a remark Avhieh their Lordships 
must bear in mind In considering the objection to which they now pass. 

' The next objection to be noticed is the alleged Avant of clue notification of the 
time and place of sale. At the time when this sale was to take place, this matter 
Avas regulated by Regulation XX Section 12 of 1795, which requires notices to he 
affixed one month before the day of sale in the Court room' ‘of the Dewanny orZillah, 
the Collector s office, iu the principal town or village, and in the office of the Secre- 
tary of the Revenue. Now if it be taken that the burden of proof in respect of these 
notices can be properly cast on the respondent, it certainly does not appear to their 
Lprdships that, in respect of all of them, it is clearly made out that they Avere dujy 
given ; but they are of opinion that it cannot be so cast, considering how he claims, 
at what distance of time the objection is made, and the extreme difficulty, if not im- 
possibility, of satisfactordy proving a fact of this nature under such circumstances 
ife are before them. In this country it is in many cases required by statute that no- 
tices should be affixed on the walls or doox's of Goui4s, or in other specified places, 
and for certain specified times, in order to give jurisdiction to Magistrates to do cer- 
tein a^cts which are speedily to follow.' In such cases there is no injustice in calling 
thp pax'ty who moves the Magistrates to exercise their statutory jurisdiction, to 
these requirements have been complied with. But it Avould be monstrous 
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lio'mako tlic title to land in a purchaser depend, years after it has accrued, and posses- 
sion has been enjoyed under it, on ids proving the same affirmatively. In tlie 
nature of the thing all traces of the evidence may be expected, as to some of the par- 
ticulars, to perish in a short time,; in others, where the document- ought in - strictness^ 
to be filed, it is but too common for the officer whose- duty it would be to ffle it to 
be neglectful. 

Their Lordships are of opinion, tlierofore, that the omia lay upon the appellant, 
and that he has not discharged himself of it. 

It was said in regard of another objection, and might bo said in regard of this, 
that at the time in question he was in prison on the charge of murder ; and that W'a»s 
so : hut it is clear that ho at least knew of the time fixed for the sale, and was able to 
apply to the Court, because he presented a petition on the 14th July 1845, to the 
Zillah Court, for its postponement for two months, which was heard and rejected 
by the Sudder Anicen of that Court. 

The remaining objection is to the manner in which the sale was conducted. It 
will be remembered that on several preceding occasions, when sales were attempted, 
the highest bidders had turned out to be unable or unwilling to complete them, and 
so they had been rendered illusory ; the Collector, therefore, had been very properly 
cautioned to satisfy himself of the trust-worthiness of a bidder, before he concluded 
the sale in bis favor. On tlr6 present occasion, after the representatives of Mr. 
Barwise had bid a sum of 48,000 rupees, being a little below the amount of the 
decree, one Hunnooman Pershad bid 49,000. Th'e Collector asked if he was pre- 
pared with the deposit money ; he was not. He was asked who and what he was : 
he said be was a servant, and was bidding for Eamdas of Sultan|)orc. He was 
asked whether he held a mooktaniama from Ramdas, and he said he did not. On 
this ho was rejected as a bidder., Thereupon one Shunker Loll bid 50,000 rupees, 
and' he was questioned as Hunnooman Pershad had been. It does not ajDpear 
whether he answered that he was prepared with the deposit or not, but he stated 
that he was bidding for one Shea Lall, a banker of Hostpoor. Like the former 
bidder he had no mooktaniama. The Collector rejected both their biddings, and 
there being no other bidder, knocked the estate down to^ the representatives of' 
Barwise for 48,000 rupees. 

Both Narain Sing and these two pengons, but not either Ramdas or Sheo Lall, 
petitioned the Court against this proceeding of the Collector. It was urged that 
a production of the deposit ought not to have been insisted on before the estate 
had been knocked down, and that the effect of the proceeding was to deter 
bidders, and so diminish the amount for which the estate was sold. Certainly the 
IDayment of the deposit could not be required before the acceptance of the bidding,, 
and the knocking down of the estate ; but the Collector was bound, in their Lord- 
ships" opinion, to satisfy himself reasonably that these persons were, ivhat they 
professed to be, real bidders, and that the course which he took for that purpose 
ivas perfectly justifiable ; and so it was held in the Court below — their Lordships 
think quite correctly : they see not the least reason for believing that it was cal- 
culated to deter persons really wishing to buy from offering their biddings, or in 
any way to damp the sale. It might be unusual ; but the cii’cumstances were 
unusual ; as practices had been suffered before in this case, which had made the 
sales under the order of the Court mere mockeries, available only for the purpose 
of defeating the course of justice, the Collector, forewarned, was bound to take care 
that this sale should be a reality ; wffiicU it could not be, unless care was taken to 
distinguish between real and sham biddings. The result shows that his conclusions^ 
were correct : if there were such persons as Ramdas or Shoo Loll, or if either of 
them had, however, irregularly deputed Hunnooman Pershad or Shunker Loll to 
bid for them, we may be quite certain that claims would have been made on their 
behalf by w’ay of petition to the Court. It is said that the estate was sold for les.s 
than its value. It may have been ; it was certainly sold, some time afterwards, at 
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a great advanco by the purchasers : but considering the character of the previoas 
'attempts to sell, and all the previous circumstances of the litigation, this is not to 
be wondered at. As a fact in itself, it is immaterial to the decision of the case ; 
it is enough that the sale was a real one, conducted justly and regularly. 

Their Lordships, in a judgment necessarily so long, have thought it right to 
take no notice of several matters, important in themselves, but not affecting their 
decision ; they have now disposed of the various points relevant to that decision, 
and which were urged by the learned Counsel for the appellant with their usual 
zeal and ability ; but they cannot pass from this case without the expression of 
their surprise and deep regret that such a case should have been possible under the 
system of jurisprudence prevailing in any country under the British dominion. 

a pudet hsGC opprobria nobis, 

Et dici potuisse ot non potuisse refelli.^^ 

The subject-matter of the original suit a debt, it should seem undisputed, or at 
least as to which, in substance, no serious dispute was possible ; where the plain- 
tiff* ’s difficulty had not been to establish his right to the judgment of the Court in 
which he sued, but to make that' judgment available when obtained, though the 
funds were ample for the purpose. By fraud and chicanery, by every possible abuse 
of the forms and procedure of law, by force and viplence, even, it is to be greatly 
feared, to the shedding of blood, justice was evaded and defied for fifteen years, 
from 1830, when the decree was pronounced to 184^5, when the final sale took 
place. The original plaintiff*, wearied out with the long delay and expense, fain to 
sell the benefit of his decrees ; the unhappy man who had been substituted for 
him losing bis life, while vainly striving to realize its fruits. And now, in 1862, 
their Lordships have been called on to dispose of a suit, in which it is sought to 
invalidate that whole proceeding as against a purchaser fox value, the second in 
succession from the execution creditor, against whom, or the party from whom bo 
immediately purchased, no fraud, no collusion, no knowledge of the supposed (io- 
fects in the title is alleged. They have had to deal with a record of nearly three 
hundred pages in folio, setting out more than three hundred documents and depo- 
sitions. Their Lordships do not intend hastily to cast censure on any individuals ; 
the materials are not before them for that purpose, nor is it within their province 
to do so : but it is useful to point out that a system under wliicli all this is pos- 
sible, loudly called for amendment, and, administered as it here has been, defeated 
the very object for which it was instituted. 

They will humbly recommend to Her Majesty that this appeal ought to be 
dismissed with costs/ 


The 27th April 1863. 

Present : 

Lord Justice Knight Bruice, Lord Justice Turner, Sir J. T. Oaleridge,^ Sir L. Peel, 

and Sir J. W. Colvile. 

Privilege of administering Purohitam to Pilgrims resorting to Ramaswaram. 
On Ap'peal from the Sicdder Deivanny Admvlut at Madras, 
Ramasawmy Aiyan and others, 
versus 


V enkata Achari and others. 

rift’lit m tko privilege of aclminigtoriiig Puroliitinii ter pilgrrnis resorting to Ramns- 
claimed was admitted to be capable of alienation or dclegaliou, it was held tlint 
that the eikeacy ol tbo right depended on the character of the rriimstering priest, neecssiii ily 
•til A ^ principle ot alienation oi delegation greatly increased tlie diilieulty of proving 

IW pnrilegc, aupposing that it ever existed'. The Ihivy Council observed 

iiistparably annexed by the authority of sacred books to a particular order of men will fee 
liin leligious soutiinent o^T succeeding generations ; ’but that 

Si oseici'iiig tho.5o iimuliuns, when alienable foi* money, ceases to bo the subject of religious 
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Genthm'Ut, and becomes a more proprietary right ; and that every long-continued enjoyment of the 
privilege by others is of course capable being ascribed to a presiimed grant or alienation of which the direct- 
evidence is lost. 

On the merits, the appellants were held to have failed to support their claim hy any sufficient evidence. 

The subject of litigation in this case is the right of administering what is called 
Parohitam to vSeventeen classes or castes of the numerous pilgrims who resort to 
the great Pagoda and other temples in the Island of Pam'aswaram. 

The appellants, the plaintitfs in this suit, sue, and the respondents are sued, 
as representatives of the bodies to which they respectively belong. Whilst, however, 
the respondents are all members of an homogeneous class, described indifferently as 
Tad wadi and Telegu Brahmins, or as Parisbai Bb alters, resident in and about 
Ramaswaram ; the appellants are some of them Arya Brahmins, and others Guru- 
kals ; the differences between these two latter classes, their rights and privileges, 
being some of the matters involved in the question at issue in tliis suit. 

The case put forward by the appellants is shortly this. They assert that, 
ever since the first foundation of the Pagoda, an event which they ascribe to a very 
remote age, tbe Arya Brahmins possessed the privilege, and that an exclusive 
privilege, of administering Purohitam to all classes of pilgrims resorting to Rama- 
swaram. They treat, however, this privilege as alienable, or at least capable of 
delegation ; and state that by an instrument bearing a date which it is now 
agreed corresponds with A. 1 ), 167o, the Arya Brahmins have, in consideration of 
an annual payment of 50 pons, transferred to a community called the Adhyena 
Bhatters the privilege of administering Purohitam to seven specified classes of pil- 
grims ; and in some way or g^nother, and at some uncertain but distant date, have" 
conferred tbe same privilege over ten other classes of pilgiims u23on the community 
of the Gurukals. They further state that the Gurukals again transferred the 
privilege, as to six of those ten classes, to the body represented by the respondents, 
which it will be convenient to distinguish as Parishai Bhatters, on the condition 
that the latter would account to them for 20 per cent of the emoluments derived 
from the exercise of the right ; that a dispute having arisen between these two last- 
named bodies, an arbitration took place A. D. 1726, wliich resulted in the execu- 
tion of the instrument set forth as Exhibit E. or No. 41 at 2 )age 29 of the Appen- 
dix • and that difficulties having subsequently occurred in carrying that arrange- 
meht into effect, the payment of 20 per cent on the collections .was commuted 
for a fixed annuity of 100 pons, which, by the instrument F. or No. 4S (set forth at 
page 30 of the Appendix), the Parishai Bhatters some time about A. D. 1762 agreed 
to pay, and did, in fact, pay up to the year 1825 to the Gurukals. The appellant's 
plaint, after stating these facts, notices the proceedings in a suit (No. 232 of 1826) 
in the Moonsifif's Court, the effect of which their Lordships will consider, when 
they come to deal with the evidence. It also states the effect of a cop]3er plate 
‘deed (No. 74 at page 57 of the Appendix), by which, in A. D. 1714, the then 
zemindar of Ramnad granted certain dues payable to him by the Parishai ’Bhatters- 
and amounting to 90 pons, to a particular goddess in the pagoda on account of the 
Friday services. It also states some proceedings' before the Collector in 1835,, 
when that officer endeavored to compose the strife which had long existed between 
these rival sects of Brahmins, by an order which, as appears from the order itself^ 
No. SO, at page 62 of the Appendix, affirmed the rights of the Parishai Shatters tq 
administer Purohitam to twenty-one classes of pilgrims, subject to' the payment 
into the Pagoda of 190 pons annually ; being the 90 pons for the Friday services, 
and the 100 pons payable to the Gurukals. This order assumed that the right of 
the Parishai Bhatters as to seventeen of their classes was hot in disputes 
and it left either party, if dissatisfied with it, to bring a civil suit. The plaint, 
then shortly notices the proceedings in a suit of 1835, which was brought 
by some of the Arya Brahmins against some of the Parishai Bhatters in 
.respect of two of the classes comprised in the Collector's -order, and wavS dismissed 
by a decree of the Zillah Judge, dated the 27th of June 1840; a decree 
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confirinecT dh appeal by tlie Provincial Court ou the 2StIi of December 18-t'T. It 
'"'then explains tliat the claim in the present suit is limited to^ seventeen of the' 
twenty-one classes comprised in the Collector s order, because the remaining four 
belong to the Adhyena Bhatters under the deed of 16-95 ; and further, that whilst 
the elaim as to eleven of the seventeen classes is general, as to- the remaining six, 
which were the subject of the instruments of 1726 and 1762, it is limited to the' 
enforcement of the rights of the Gurukals under the latest of these documents. 
The particular relief prayed is a decree for the payment of rupees- 2,910-10-8^ 
being the arrears for twenty-three years o-f the annuity of 106 pons payahlo to the 
Gurukals in respect of the six classes of 4,400 rupees by way of damages incurred 
in respect of the other eleven classes ; for a declaration that the Purohita Mirassi of 
the eleven classes is henceforth to be enjoyed by the Arya Bi’ahmins v/ithout tho 
interference of the^Parishai Bliatters ; and for an order that the Parisbai Blmtters do 
regularly pay the 100 pons to the appellants and other Aryas- and the Guru-- 
kals, or otherwise that the Mirassi as to these classes also is to- be enjoyed by the 
appellants and other members of the Arya Mahajanum and the community of tha 
Gurukals, without the interference of the Parishai Bliatters^ 

The case set up by the respondents in opposition to that of the appellants is,, 
that their ancestors were established in the place or neighbourhood, and invested 
with the privilege of administering Purohitam to pilgrims resorting to* Ramas- 
waram, by a certain Rajah, about 1,000 years ago ; that they afterwards from 
generation to generation enjoyed this privilege, and the emoluments resulting from 
its exercise, and so acquired the title of Parishai Bhatters } that the zemindars of 
"ilamnatl imposed an annual tax upon them of IGO pons payable out of their 
receipts, which they continued to pay until the time of one Vijaya Raghiindha, 
who granted 100 out of the 160 pons to the community of the Gurukals on their' 
complaint of having no income in the Pagoda, and afterwards granted the remain- 
ing. 60, with some other dues payable by the Parishai Shatters (making 00 pons in 
all), for the Friday services of the Pagoda. 

They treat the latter grants as made by the copper-plate deed of 1714"; do 
not show in what precise form or by what instrument the first was made ; and 
assert that after 1714 the whole of the 190 pons was paid into the Pagoda. They 
state that in 1827 thex*e was an attempt to settle the disputes between their 
community and that of the Arya Brahmins by a native punchayet (the failure of 
w^hich is much to be regretted) ; that afterwards, in the course of an enquiry 
before the Sub^Oollector, the Aryas admitted that in respect of seventeen classes,, 
there was no dispute as to the right of the Parishai Bhatters, and that the 
Collector’s order of 1835 was made on that admission. They further insist strongly 
upon the decrees in the suit of 1 SS5 as a bar to the present suit, which they also 
contend is barred by the Regulation of Limitation. 

Tho issues settled in this suit (see Appendix p. 24,) threw upon the appellants 
the burthen of proving, first, the hereditary cand exclusive right of the Arya 
Brahmins to administer Purohitam to all castes of people frequenting Ramaswai-am 
as pilgrims, and their ancestor’s enjoyment accordingly ; secondly, the grant, as 
alleged by way of dowry, of the ten castes to the Gurukals, and that tho Parishai 
Bhatters had since rented from tlio Gurukals six of the ten castes, undertaking to 
pay thema nnually two-tenths of the emoluments under a wriLteu document ^vhich 
had been acted upon ; thirdly, that under another document this liability had been 
commuted for an annual payment of 100 pons, ond that the latter had been paid 
up to i 825 ; and fonrihly, that the defenders had taken illegal possession of the 
eleven other castes, and that with the exception of these and the castes held by tlie 
AdjLoua yBhatters all other castes were enjoyed by the Arya Brahmins. The 
issues wliicli the respondents were called upon to prove were, 1st, the alleged right 
Parishai Bhatters to perform Purohitam to^ all castes, that the Arya 
thereto, and had come to Ramaswarain since a particular 
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nlatc ; 21x1, that ibey had originally paid an annual tax of lOO'pons to the zomin- 
dai’, and subsequently, with his consent, paid the iOO pons annually to the* 
Ourukals for their uicaintenance. 

The suit was first heard by the Judge of the subordinate Court of Madura, 
wlio, on tlie 1 9th of Felxuary 1S55, made a decree iu favor of the appellants,* 
From this there was an appeal to tlie Civil Court of Madura, and the Judge of that 
■Court on the 1st of August ]857, reversed the decree below, and dismissed the suit 
on the ground that the appellants bad failed to prove the exclusive right which 
they claimed ; but directed each party to pay their own costs. A special appeal 
was then prefeiTed to the Sudder Dewanny Adawlufc of Madras. The CourC on 
the ISth of December 1858, dismissed the appellants suit \Yith costs, on the 
ground that their claim was barred by the Regulation of Limitation, the only 
question which it allowed to be argued before it. 

The present appeal is general. It had been very fully and ably argued before 
this Committee, both upon the merits of the case, and also upon the question 
whether the suit is effectually barred, either by the decrees in the former suit of 
1885, or by lapse of time under the Regulation of Limitation. 

Their Lordships propose, in the first instance, to deal with the merits of the 

case. 

The first observation that arises is that the existence or nomexisience of the 
original and exclusive right to administer Purohitam to all classes of pilgrims, 
which is claimed by the Arya Brahmins, is an issue which goes to the whole case. 
It is true that that part of the claim which consists of the arrears of the annual 
payment of 100 pons, under the instrument of 17G2, is founded upon contract. 
But the contract is one between the Parishai Brahmins and the Gurukals, and it is 
difficult to see how the appellants, suing on behalf of the community of Arya 
Brahmins, can establish any title to relief in respect of this part of the case, unless 
they prove that the title of the Gurukals to these six castes was derived, as alleged 
in the plaint, from the earlier and original title of the Aryas, and was so held by 
the Gurukals that the subsequent disposition of the castes must be taken to have 
been made for the benefit of the Arya community, as well as for that of the 
Gurukals. 

What, then, are the proofs adduced iu support of this first and principal issue? 

The earliest in date consists of extracts from one of the Puranas. These, like 
the statements in the pleadings of the appellants' case, carry us far beyond tlie 
bounds of legal or historical evidence. But it is argued, and fairly and properly 
argued that these ancient books may legitimately be used as evidence that a certain 
state' of facts, or a certain state of opinion, existed at the date of their compilation. 
That date is sufficiently uncertain ; for wo are not told when this particular Parana 
is supposed to have been written ; and it appears from the writings of eminent 
Orientalists, that the period during which the eighteen recognized Puranas , were 
composed is a very wide one, extending probably from the eighth to the sixteenth 
century. 

Evidence of the appellants' right, dating even from the latest; of these epochs, 
would of course be most valuable. Their Lordships, however, fail to find in the 
extracts before^ them satisfactory proof that at the time when this Parana was com- 
piled (whenever that may have been), the Arya Brahmins were in the enjtiyment of 
the peculiar and exclusive privilege which is now claimed by their descendants. 

There arc passages which show that a community known as Arya Brahmins 
theti existed at Ramaswaram, and embody the legends concerning the miraculous 
origin of their ancestors, and their migration, at the summons of Rama, to the 
southern coast, from their native seat iu Oadh. Other passages uhdoubtedly 
recommend in strong terms the ministrations of the Arya Brahmins, and imply that 
the full spiritual benefits of a pilgrimage are not to be obtained without them. 
But these do not lead with any certainty to the conclusion that even at that distant 
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period all the j)ilgrims to Ramaswarain in fact resorted to the Aryas or Purohitam, 
'"or were under a positive and well-recognised obligation to do so. The very mode 
in which the peculiar efficacy of the ministrations of the Aryas is pressed leads to 
the inference that even then there was some variety of practice and opinion in this 
^matter. Part of the Purana cited at page 102 of the Appendix is in the shape of 
a dialogue, wherein one of interlocutors begins by expressing his doubts whether 
puja should be offered through the instrumentality of the Aryas, doubts which are 
of course ultimately removed. Taking the authority of these texts at the highest, 
— and it must be remembered that there is little or no evidence as to their author- 
ity^ — their Lordships cannot find that they do more than enjoin upon pilgrims who 
wish to have the fullest spiritual benefit of their pilgrimage^ the duty and necessity 
of resorting to the Aryas for their offices. They do not show that the duty was 
universally recognized as imperative, or that the enjoyment of the privilege, as it 
then existed, was exclusive. 

Again, the value of the texts, such as it is, as evidence in support of the appel- 
lants' title, is in their Lordships' opinion much diminished by the consideration that 
the privilege now claimed is admitted to be capable of alienation or delegation. 
They would be of far more weight if the case made were that by positive ordinance 
or by traditionary usage the privilege of administering certain religious rites had 
become vested in a particular class of priests, so that in the contemplation of all 
faithful Hindoos the efficacy of the rite must for all time depend on the status or 
character of the ministrant. When the principal of alienation or delegation is 
admitted, texts to the effect that the efficacy of the rite depends on the character of 
the ministering priest necessarily lose their force. 

Moreover, this quality of the privilege must greatly increase the difficulty of 
proving its continued enjoyment, supposing that it ever existed. Functions inse- 
parably annexed by the authority of sacred books to*a particular order of men Svill 
be recognized, preserved, and perpetuated by the religious sentiment of succeeding* 
generations. But the privilege of exercising these* functions, when alienable for 
money, ceases to be the subject of religious sentiment, and becomes a mere proprie- 
tary right ; and every long-continued enjoyment of the privilege by others is of 
course capable of being ascribed to a presumed grant* or alienation of which the 
direct evidence is lost. 

That the present claim of the appellants, is not supported by any general reli- 
gious feeling or Conviction on the part of the Hindoos, whether founded on the , 
texts of the Puranas or independent of them, may be inferred from the very nature of 
the disputes which have continued for so many years. It is clear that during that long 
period there has been great diversity of practice and opinion amongst those who resort 
to the Pagoda ; that out of the vast concourseof pilgrims from allpartsof the Bekhan, 
if not of India, some have sought for Purohitam at the hands of the Aryas, others 
at the hands of the ParishaiBhatters, others, again, at the Jiands of the Adhyena Bhat- 
ters ; probably as they havebeen moved by considerations of race, language, district, or 
caste. But we have more particular evidence upon this point in the Sreemokum of 
Sunkar Acharyar which was produced in evidence in the suit of 1835, and is referred 
• to in the pleadings of this suit. That document was in the nature of a certificate 
from a person described as the High Priest of aU the Hindoos of the South of India, 
and was "Stongly adverse to the claim of the Aryas. Mr. Elliot, who, as Judge of 
First Instance, decided the suit of 1835, felt it to be of sufficient weight to relieve ' 
him from the necessity of pursuing the enquiries ' which he had directed through 
pundits touching the authority of the texts from the Puranas, The appellants them- 
selves, in, their pleadings, seem to admit the general authority of Sunkar Acharyar, 
but endeavour to take off the effect of his certificate by telling a not very credible 
story of his having given it when in a fit of irritation against the Aryas. They have 
jl|p; produced, by way of answer to it, the Exhibits 110^28 and 30, at pp. 26 and 27 
|lf iire Appendix. It is sufficient, oh this part of the case, to observe that the effect j 
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of these conflictiiig (lociimeots is afc most to leave the qiiestloa in JoiiLh and that 
the appellants cannot adduce, in support of this claim, anything like a clear concur^ 
rence of opinion upon the part of those who may be supposed to be at the present time 
authoritative exjDounders of the ceremonial and law usages of the Hindoo religion. 

We now proceed to consider the effect of the other documentary evidence. 

The documents which purport to be the earliest in date, except the Puranas, 
are the Deed D, No. 40, said to have been executed to the A:ryas in A.. D. 1675, by 
the Adhyena Shatters ; the copper-plate Deed produced by the respondents dated 
1714 ; the Deed E.,- No. 41, said to have been executed by some on behalf of all the 
Parishai Bhatters to the Giirukals in 172G ; and the subsequent Agreement F, No. 
43, between the various parties, which purports to have been executed in 17G2. 

The first of these can at most prove that the Adhyena Bhatters, who are not 
parties to this suit, claim under a deed, purporting to be of considerable antiquity, 
the light of administering Purohitam to seven classes of pilgrims, other than the 
classes wliich are the subject of this litigation, under a title derived from the Aryas. 
The Adhyena Bhatters are said to have been since dispossessed of four of these se- 
ven classes by the Parishai Bhatters. But whatever be the merits of that dis- 
pute they are not in question in this suit. This deed can prove nothing here except 
that in 1675 the Aiyas claimed the right of disposing of the privilege as to these par- 
ticular classes of pilgrims, and that the Adhyena Bhatters then admitted their title. 

. The effect of the Deeds E and F (if any) upon the issue which we are now con- 
sidering, the original and exclusive right of the Arya Brahmins to administer 
Purohitam, is limited to the six classes of pilgrims, which are the subject of these 
instruments^ They do not touch the eleven other classes that are in question in 
this suit. 

Their genuineness is questioned by the roKspondents, who give an account of 
the origin of the payment of 100 pons that is inconsisteat with them. It has been 
» argued that suspicion is cast upon them by the circumstance that no mention is 
made of them in the proceedings in the suit between the Gurukals and the Aryas 
in '1807, although the Parishai Bhatters are there stated to possess the privilege of 
administering Purohitam to these six classes, and to be subject to the duty of payiug 
100 pons annually to the Gurukals, and that nothing was heard of them until the 
suit of 1862. It has been further argued that there is no proof of the custody whence 
they came, or other evidence to support them. Notwithstanding these arguments, 
their Lordships are disposed to deal with the case as if both these deeds, as well as 
the copper-plate deed of 1714, were genuine, they think the two former may well 
stand with the latter. 

The copper-plate deed i>s upon the face of it nothing but the grant of certain sub- 
jects in favor of the goddess named in the heading of it, on account of the Friday 
services.^’ The annual payment of the Parishai Bhatter on this account appears on 
the whole evidence to be limited to 90 pons. This instrument, therefore, proves 
nothing as to the annual payment of 100 pons to the Gurukals, or its origin. It un- 
doubtedly proves that in A. D. 1714 the body which the respondents represent was 
known as “ Parishai Bhatters,^' a title which inplies some connection with pilgrims, 
and tha,t as such, they cai’ried on a business' which may reasonably be inferred to 
have been the administration of Purohitam to some classes of pilgrims. And even' 
if it be assumed that those classes of prlgiims included the six which are specified 
in the deeds E and F, that hypothesis is not necessarily incoasisteut with these deeds, 
for the earlier deed E does not purport to be the original grant of these classes, or 
to^how how the administration of Purohitam to them by the Parishai BIjatters 
began. It recites the existence of a dispute between tlie“ Parishai Bhatters and the 
Gurukals touching the administration of Purohitam (a dispute which may have 
been of long standing), an appeal to the zemindar, a reference to arbitration, and an 
award which, whilst it left the administration of the rite to the six clavsses with the 
Parishai Bhatters, imposed* upon them the duty of paying 20 per cent on their 
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receipts*to the Giinikals. The two deeds, E and F, therefore, are not inconsistent 
with the copper-plate deed which the respondents may be taken to have proved, 
though they are inconsistent with their allegations, touching the origin of the pay- 
ments of 100 pons, which they have failed to prove. From the three documents 
taken together it follows that before 1726, and possibly before 1714, the Parishai 
Bbatters were in the exercise of the functions involved in the administration of Puro- 
bitam to some classes of pilgrims, including, or at least extending to, the six classes of 
pilgrims, which were the subject of the agreement of 1726 ; but the material ques- 
tion with reference to the issue now under consideration is, to what extent that 
arrangement with the Gurukals, and the description of the Gurukals in the two deeds 
as “ forming the Arya Mahajanum,” or a part of the Arya Mahajanum,’' or “ com- 
posed of Arya Mahajanum,'’ involve any admission or proof of the general title set 
up by the appellants. 

The answer to this question will be best supplied by a correct definition of the 
relation in which the Gurukals stood to the Arya Brahmins. Their Lordships 
must reject the statement upon this point which is contained in the fourth para- 
graph of the appeal petition at page 124 of the Appendix, as inconsistent with others 
made by the appellants in certain stages of the proceedings and with the evidence 
in the cause. It was, in fact, almost given up by Mr. Rolt in his reply, and treated 
as a mere argument of the appellant’s pleaders in- answer to an objection taken by 
the Judge in the Court below. 

Tlie most credible account of this Gurukal community is probably to be found 
in the proceedings in the suit of 1807 (the piece of evidence that is next in order of 
date) since it was given by the Gurukals themselves when engaged ^n litigation 
with the Arya Brahmins, and was then admitted by their opponents to be substan- 
tially correct. From that it would appear that the Gurukals were Maharatta Brah- 
mins invested with the office of performing the 'puja, or worship, in the interior of 
the temples ; that they were appointed by the Aryas, and were in the habit of , 
marrying the daughters of Aryas ; that the office of Gurukals was not hereditary, 
but that on the death of any one of them another Maharatta Brahmin was 
appointed in his place ; that in 1807 the community of Gurukals were in the receipt 
of the 100 pons per annum from the Parishai Bhatters, and of fees payable 
in respect of other classes of pilgrims by whomsoever the right of Purohitam was 
administered ; that the net emoluments of this community were divided amongst the 
members' of it, and each man’s share again apportioned between him and the 
particular Arya whose daughter he might have married. The two communities 
were therefore distinct bodies, differing in race ; and this very suit of 1807 shows 
that they might have different and conflicting interests. If this be so, the de- 
scription of the Gurukals as “composing,'” or “ composed of,” or “forming part of 
the Arya Mahajanum,” must be inaccurate, unless these words imply a body in 
which the communities, though distinct for some, may coalesce for other purposes. 
Bach, an hypothesis is not inconsistent with the literal meaning of the Avords as it 
may be gathered from “ Wilson’s Dictionary.” 

Again, in this suit of 1807, the Gurukals seem to have claimed the right of 
administering Purohitam to the six and certain other classes of pilgrims as a pre- 
scriptive right, without admitting any earlier title in the Aryas. The Aryas, in their 
answer, seem to set up a joint interest in the emoluments, and speak of a compromise 
and arrangement effected by deed, bearing a date which would correspond with A. D. 
1745, of which there is no proof. Therefore the case made on either side in the 
suit of 1807 seems to be har'dly consistent with that made in the present suit as. to 
the derivation of the Gurukals’ title from that of the Aryas. And upon this part of 
the case, it appears to their Lordships that it would be unsafe to infer from the deeds 
E and F, or from any evidence that has yet been considered, either that the Aryas 
have a common interest with the Gurukals iu the annual payment of 100 pons, or 

title as the Gurukals may have had in the six classes of pilgrims before ^ 
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the arrangement of 172G, was necessarily derived fi'om the original and exclusive 
title to all classes of pilgrims wliicli is set up by tho'Aryas. This view of the case 
is in some degree confirmed by what is called the Attach! at page 60 of the Ap- 
pendix. That paper purports to be a representation made in March 1822, wlien 
the Pagoda was under the management of the Government Officers, by some of 
the appellants, to the effect that the Parishai Bhatters have allowed the payment 
of 90 pons and 100 pons to fail into arrear. It treats the whole money as 
payable to the Pagoda, and therefore, in the existing circumstances, to the Circar or 
Government, but describes the 100 pons as the masadanum for the Sabhayar 
or community of Gurukals. 

The rest of the documentary evidence may be reduced to three heads ; the 
proceedings in the Moonsiff’s Court in 1826 j the proceedings winch resulted in 
the Collectors Order of 1835 ; and the proceedings in the suit of 1835. 

The first suit was brought by some Parishai Bhatters against some Ary as, 
and it is said to have been collusive. The plaintiffs in it asserted the title of their 
body to administer Purohitam to twenty-four classes of pilgrims, admitting the 
duty of paying annually 190 pons to the Pagoda and the commuuity of Gurukals. 
But the immediate subject of the suit was the alleged invasion of this *nght as to 
a class called Sangita,” which is one of those that were afterwards awarded by 
the Collecfcor to the Aryas. There is no question about that class in this suit 
Other Arya Brahmins intervened- by petition, and set up their general title in the 
Moonsiff’s Court. The Moonsiff made a decree against a defendant who had 
admitted (it is said collusively) the plaintiffs claim, and dismissed the suit as against 
tlje other defendants. He also intimated an opinion that the suit, if properly 
framed, would have been brought against the Arya Mahajanum, which appeared to 
have been in the enjoyment of the Purohitam of the Sangita class. This judg- 
ment has been treated as a decision in favor of the Arya Brahmins, but it cannot 
be taken for more than an expression of opinion that they might have a good title 
as to the class of which they appear to be in possession. 

The chief importance of the proceedings which ended in the Oollector’s order 
consists in the admission supposed to have been made before Mr. Paris, a subordi- 
nate Collector, in the course of a local 'euquiry made by him in 1829. It is con- 
taiued in the Exhibit No. 79, at page 62 of the Appendix. It is referred to, though 
it is not very accurately described by the .Collector in Exhibit No. 80, and is 
the basis of his order. It was produced in the suit of 1835, and was proved -to 
the satisfaction of Mr. Elliot, the Judge, He says of it in his judgment : The 

seristaclar, it appears, wrote down in the presence of the Sub-Collector of Madura, 
from the mouths of the plaintiffs, that they had no dispute respecting seventeen of 
the twenty-five castes, but only for the remaining eight.” Mr. Bolt argued strongly 
upon the improbability of the Aryas making such an admission so Soon after the 
decision in the Moonsiff s Court. It does not, however, cover this Sangita caste, 
which alone was the subject of the suit before the Moonsiff. « And the improbabi- 
lity, such as it is, seems to their Lordships to be out-weighed by the consideration 
that two Officers with local experience have, whilst the facts were still recent, treated 
the document as genuine, and acted upon it. It is, tlierefore, difficult to suppose 
that the admission was not made by some at least of the Arya community, and it 
covers fifteen out of the seventeen classes that are the subject of this suit. 

The decision of the Collector was almost immediately followed by the suit of 
1835. The original plaintiffs in this were four only of the Arya Brahmins. Two 
of them having died, twenty more members of tlie commuuity intervened by peti- 
tion, and seems to have adopted and prosecuted the suit. Its object was limited 
to the enforcement of the alleged rights of the Arya Br|.limins as to two only of the 
classes which are the subject of this suit ; but the original title of the community 
was stated in terms as wide^as those in which it is now stated, and was distinctly 
put in issue. It was, moreover, supported by much the same evidence as that which 
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has been adduced in this suit. The decision, however, of the Zillah Judge confirmed 
-5)11 appeal by the Provincial Court, was that tlie title was not made out, and the suit 
was accordingly dismissed. 

Their Lordships may dismiss the oral testimony with the observation that it 
is almost necessarily inconclusive. The question is one on which the Hindoo com- 
munity has for many years been divided. Each witness, as a matter of course, 
deposes according to the practice, opinions, or traditions of his own family. Nor 
will proof of acts done even by so considerable a personage as Holkar do more than 
prove the practice or opinion of a particular family or individual. 

Upon the whole, it is their Lordships’ opinion that the evidence, though it may 
establish that the Arya community has existed as part, and a principal part, of the 
Hierarchy of tliis Pagoda and its dependencies irom a period of remote antiquity, 
and that the appellants may be taken to be the actual representatives of that com-' 
munity, fails to show, either by documentary proof of its origin, or by such proof of 
long and uninterrupted usage as in the absence of a documentary title will suffice to 
establish a prescriptive right, the existeiice at any time of the original and exclusive 
privilege which the appellants have made the foundation of their title. It also fails 
to show when and bow, if tlie right ever existed, its enjoyment was first interrupted, 
and consequently, leaves it uncertian, whether the interruption was caused by an 
invasion for which there is now a remedy ; or by an actual or presumable act of 
alienation. It is not proved that the appellant’s community was at any particular 
time in the actual enjoyment of the privilege of administering Purohitam to eleven 
out of the seventeen classes which are the subject of this suit ; whilst there is evi- 
dence that the Parishai Bhattei’s for some time anterior to 1855 were in the unffis- 
puted enjoyment of this privilege as to nine of these classes, and exercised it, though 
subject to dispute, as to the remaining two. Nor is it inconsistent with the evidexice 
in the cause to suppose that this state of things may have existed in or before Hie 
year 1714. And if the evidence as to the remaining six classes shows that the 
Parishai Shatters’ undisputed enjoyment of the privilege as to these six classes for 
nearly 150 years has been subject to the payment of the 100 pons, under an arrange- 
ment which imphes an acknowledgment of an earlier title in the Gurukals, it fails, 
as their Lordships have already observec^ to establish either that the Aryas have a 
common interest vdth the Gurukals in this annual jiayment, or that the title of the 
Gurukiils to these classes was necessarily derived from the still earlier and more 
general title of the Aryas which the appellants assert. 

The appellants, therefore, on all points, have failed to relieve themselves of 
that burthen which the necessities of their case, and the particular issues directed 
in the cause, imposed upon them. Nor is this failure the less fatal to this suit, 
because the respondents may also have failed to show that they had any exclusive 
right in the privilege wliich they enjoy ; or because they may be under a liability to 
the Gurukals in respect of the annual payment of 100 pons, which may be capable of 
being enforced in a suit propeidy framed for that purpose. 

Their Lordships, taking this view of the merits of the case, are relieved from 
the necessity of considering whether either the decrees in the former suit of 3 835, 
or the Regulation of Limitation, present an effectual bar to this suit. They rest 
their decision on the ground tliat the appellants have failed to support their claim 
by any sufficient evidence. 

Their Lordships, however,^ are of opinion that the Sudder Court ought not to 
have limitecbthe argument to the, single question of limitation; and that it ought 
not to have thrown on the appellants the whole costs of the suit. They think that 
.the decree of 29th June 3857, sealed and signed on 1st August in that year, was, 
correct in the direction givep by it as to the costs up to the latter date ; and they 
, Mil, therefore, humbly advise Her Majesty that the decree of the Sudder Court 
varied, and to stand and he simply for tho, disrnissal with costs of. the 
to that Court ; the appellants, however, paying the costs of this appeal ’ ' 
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The 13th June 1863. 

Freeent : ^ 

Lord Kingsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir J. T, Coleridge 
Sir L. Peel, and Sir J. W. Colvile, 

Hindoo Converts to Christianity, 

On Appeal from the Sndder Dewanny AdawLut at Madras, 

Charlotte Abraham and Daniel Vincent Abraham, 
versus 

Francis Abraham. 

Upon the conversion of a Hindoo to Christianity, the Hindoo law ceases to have any continuing obli- 
gatory ibice upon the convert. He may renounce the old law by which iie was bound as he has renounced 
the old religion, or if he thinks fit, he may abide by the old law, not with standing he has renounced his old 
religion. 'I'he profission of Christianity releases the convert from the trammels of the Hindoo law, but it does 
not of necessity involve any change of the rights or relations of the converts in matters with which Christi- 
anity iias no concern, such as his ugliLs and interests in, and his powers over, property. 

iiio conveii, though n^t bound as to such matters, either hythe Hindoo law or by any positive law, may, 
by his couise of conduct after his conversion, have shown by what law he intended to he governed as to these 
raa-lers. 

The regulation which prescribes that the decision shall he according to eq^uity and good conscience, is 
comp^n-d uh (in (he cu^.eof converts) by referring the decision to the usages of the class lo which the con- 
vert may have a^mc ed lumself, and of the famHy to which he may have belonged. 

The appellants in this case are Charlotte Abraham, the -vYidow, and Daniel 
Vincent Abraham, tJie surviving child of Matthew Abraham, deceased. The respon- 
dent is Francis Abraham, who was the only brother of the late Matthew Abraham. 
Matthew Abraham and the respondent were by birth Hindoos of pure, native blood, 
being descended from a family of Hindoos. Their ancestors for several generations 
had embraced Christianity, and they were themselves Christians, originally, it 
appears, Eonian Catholics, afterwards Protestant Dissentez’s, and subsequently mem- 
bers of the Church of England. They were of the class known in India as native 
Christians. Matthew Abralzara-was by far the elder of the two brothers ; for in early 
life when the respondent was only about two or three years old, he was employed as 
a clerk in the arsenal at Bellary. In the year 1820 he married the appellant 
Charlotte Abraham. This lady and her father and mother were also Christians ; 
the father an Englishman and the mother a Portuguese. They were of the class 
known in India as East Indians. There was issue of this marriage the appellant 
Daniel Vincent Abraham, and another son Ohafles Henry Abraham, who survived 
his father Matthew Abraham, but died pending the proceedings brought before us 
by this appeal. In the year 1823 Matthew Abraham established a shop at Bellary, 
the business of which was continued to be carried on up to the time of his decease. 
Throughout these proceedings it is called^ the shop-business. In the year 1827, 
Matthew Abraham entered into a contract wdth Government for the supply of liquors 
to the troops at- Bellary, and erected a distillery for the purposes of this con- 
tract. • The contiMct was renewable annually, and was annually renewed to Matthe\j; 
Abraham up to the time of his decease, except in one year when it fell into other 
hands. Tlirouglfout these proceedings it is called the Abkarre Contract. In the 
year 1832,^ Matthew Abraham took Mr. Eichardson and the respondent his brother 
into partnership with him in the shop-business, each party taking a third of the pro- 
fits. This partnership was dissolved in the year 1837, and the business was thence ' 
forth, until the death of Matthew Abraliam, continued by him and the respondent, 
his brother, without any new arrangement having been come to between them. 
The respondent, some time before the death of Matthew Abraham, also married a 
Christian lady of the class known as Bast Indians. In the year 1842, Matthew 
Abraham died, leaving the appellants and Charles Henry Abraham, his widow and 
children. After his death the respondent continued to carry on the sli op-business, 
'^aiid he also procured the ATjkarry Contract, to be annually renewed in his name, 
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find carried on tbe biisiuess of that contract, and the distillery conneefced with it. 

Jn the year 1854 the appellants and Chariee Henry Abraham instituted against the 
respondent the suit out of which this appeal has arisen, ^timating the property to- 
be recovered in the suit at .3,00,000 Rupees. By their plaint in tlie suit they al- 
leged that the whole of the capital in the shop-business was supplied by the late 
Matthew Abraham, that the distillery business was carried on by him alone and with 
liis own capital, and that the respondent was his clerk, agent, or manager in 
this business at a salary ; that on the death of Matthew Abraham, the duty of col- 
lecting his estate devolved on the appellant, Charlotte Abraham, and she entrusted 
the collection, realization, and management of it to the respondent,' and ^gave him a 
power of attorney for that purpose, and that the respondent had carried on both the 
shop-business and the distillery business by means of the late Matthew Abraham’s 
capital ; that he had made payments to and on account of the plaintitFs, and for the 
the debts of Matthew Abraham, but not nearly to the amount which he had received. 
And tbe plaintiffs accordingly, by their plaint, prayed for accounts of the late 
Matthew Abraham s estate received by the respondent, including the profits of the 
shop-business and of the distillery, subsequently to his decease, offering to make the 
respondeat a just and sufficient allowance for his services in managing the distil- 
lery business since the death of Matthew Abraham. The respondent, by his answer 
to the plaint, insisted that the appellant, Charlotte Abraham, being the widow 
of the late Matthew Abraham, could not claim jointly with her sons, the other 
plaintiffs ; that she was entitled only to maintenance, and must seek it from her 
sons. He said that Matthew Abraham’s situation in the arsenal was procured for, 
him by his father ; that the father demised wffien he, the defendant, was about two 
or three years of age, and that the late Matthew Abraham took charge of him, the de- 
fendant, as his guardian, and took charge also of all the property left by their father ; 
that the shop-business had been conducted by him both in the life-time and since 
the decease of Matthew Abraham, but that as the deceased Matthew Abraham, and 
lie (the defendant), were possessed of very little property, they had jointly borrowed 
money at interest on their joint bonds to cany on their business, and that it was by 
these means the capital of the business had been raised ; and he urged that the 
late Matthew Abraham and he (the defendant) were brothers of an undivided native 
liindoo family, jointly laboring together for their common welfare, borrowing 
money on interest for their business upon their joint bonds and security, and mort- 
gaging all their joint property of every description as security for the same ; and 
consequently that the late Matthew Abraham and he (the defendant) had an equal 
right to all the capital, and nob the elder brother, Matthew Abraham, alone. He said 
that the plaintiffs, Charles Henry Abrahamand Daniel Vincent Abraham, were merely 
junior members of an undivided Hindoo family, and, that he (the defendant) by the 
death of Matthew Abraham had beconae the head of the family, and he insisted that 
the fact of himself and his father and family being Christians could not and did not 
make them subject to the English law. That their religion was an accident, and 
4hat in fact they were Hindoos and undivided, and must of necessity, and according 
to all practice and precedent, be subject to the Hindoo law, and -no other. ^ He 
denied that the Abkarry Contract was the property of Matthew ^Abraham afone, 
and alleged that he (the defendant) had purchased the contract after the death of 
the late Matthew Abi'aham on his own responsibility. The plaintiffs by their 
replication submitted that by whatever law the case was to be decided, they had all 
a common interest against the defendant, and that no final decision could be come 
to in the absence of any of them. They relied upon the family having been Chris- 
tians for several generations as putting an end to the defendant’s assertion that the 
case ought to be decided according to the Hindoo law : and after referring to the 
class, of East Indians having always been considered to be governed by; the^ same 
^ws as Englishmen as to their rights of descent and inheritance, and to authorities 
as they contended, it was shown that, in suits betw<3en parties who \Yere 
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neither Hindoos nor Mahomedans in religion, the usages of the particular class to 
which they belonged formed the guide of the Court, and that even in cases to which* 
Hindoo law was applicable^ the usages of the family were to be the rule of guidance 
when they were opposed to the law, they submitted that the Court, before coming 
to a decision m the case, ought to consult the usages of the class to which the parties 
in the suit belonged, and ascertain what had been the usages of the family in which 
they bad been reared. They further insisted that, even if the case was to be 
governed by the Hindoo law, the defendant had no right to any portion of the late 
Matthew Abraham’s estate. They denied that Matthew Abraham inherited 
any property whatever from, his father, and said that the father died an insol- 
vent and ruined man, and that Matthew Abraham had taken charge of the 
defendant, and reared him from generosity, and had begun the affairs under 
litigation when the defendant was a boy at school, and unable to assist him 
in them. They insisted that Matthew Abraham and the defendant were not 
members of an undivided family in the light alleged by the defendant, and that 
even if Matthew Abraham obtained ids original appointment under Govern- 
ment through the instrumentality of his father, it would confer no right on a 
younger brother, but the salary attached to the appointment w^ould, even under 
the Hindoo law, be considered a separate acquisition. The defendant, by his 
rejoiudei', adopted the view insisted upon by the replication as to the principles 
which ought to determine the law by which the case should be decided, submitting 
that the plaintiffs had laid down the correct principle, namely, that the customs 
and usages of the class to wdnch both parties belonged must be sought for and 
searched, and, furthei', that the usages of the particular family to which the parties 
belonged must be looked to, in order to ascertain what law was to govern their rela- 
tions to each other. It appears from the record of proceedings before us that in this 
stage of the suit the plaintiffs were nonsuited by a decree of the Civil Court of 
Bellary upon the grounds, firsts that the plaintiff Charlotte Abraham, the widow, 
could not take part in the suit, she having no right of inheritance as the family 
stood ; and, secondly, that no sufficient description or specification of the value of 
the property sued for had been given in the plaint ; but upon an appeal to the 
Court of Sadder Adawlut, this nonsuit was set aside, and the Civil Judge was 
directed to dispose of the case on the merits, the Court observing that the Civil 
J udge had pronounced upon a point material to the issue of the suit, namely, the 
iaw of inlierttance, by which the parties were to be bound, without receiving any 
evidence whereby to govern his judgment on the subject, and that such a judgment 
could only be rightly pronounced upon a consideration of the usages of persons 
situated as the parties were, being Christians whose ancestors were of Hindoo stock, 
and of the usages in their particular family, as indicated by the acts of the j^arties 
and their predecessors in respect of their property since they had belonged to the 
Christian community, and that it would be necessary farther to ascertain by whom 
and under what circumstances the property in issue was acquired, so as to determine 
whether it was the estate of the deceased, Matthew Abraham, acquired by himself 
or of ancestral origin, after which the rights of the parties thereto, whether under 
the ilnglish or Hindoo iaw, should be declared. 

The case was accordingly remitted to the Civil Court of Bellary, and the 
following points amongst others were then recorded for proof : — 

General Point. 

Clause 1. Each party should prove the piaccice of families similarly situated to th<-irs, 
whether to adhere to the Hindoo law of Inheritance, or to be governed by the law of England in 
that respect. " 

^‘Clause 2. Each, party should also prove what has been the practice of their own family, 
in this respect, as shown by their acts, 

4 ‘‘ The Plaintiffs to prove — 

‘'1st. Til it defendant's father died insolvent, and that Matthew Abraham took charge of 
bfo defendant, then a child, as sTated in the plaint. 
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2nd. That a considerable sum of money was expended by Matthew Abraham on the 
^ Abkarry buildings. 

3r(L The nature and extent of the property left by Matthew Abraham. 

^‘4th That the defendant, on Matthew Abraham^s death, was continued in the manage- 
ment of all his estate, on the terms mentioned in the plaint, and that he took the renewal of 
the Ahkai ry Contract for the remaining montiis of the year in which Matthew Abraham diedy 
and in subbe(iuent years, as stated by them. 

‘^The Defendant to proven— 

“ 1st. That his father died possessed of property, and that Matthew Abraham took pos- 
session of it. 

2nd. That the shop was established as stated, and that he and Matthew Abraham 
raised capital for it by borrowing money jointly for it. 

‘‘6th. That on Matthew Abraham's death he (defendant) became the legal bead of the 
family, and as such continued in possession of the estate, 

“6th. That he obtained, after Matthew Abraham’s death, the Akbarry Contracts for his 
own exclusive benefit, and ihat be was legally entitled so to do. 

“ Each party is at liberty to disprove the points given to the other.’^ 

A vast mass of evidence upon the points recorded was adduced, both on the 
part of the plaintiifs and on tlie part of the defendant. Their Lordships do not 
find it necessary to enter into the details of this evidence. It will be sufficient for 
them, in disposing of the several points of the case, to state the conclusions at which 
they have arrived as to the result of evidence bearing on these points. By the 
decree made upon the hearing of the cause by the Civil Court of Bellary, the Court 
ordered as follows : that an account be taken of the capital employed in the shop- 
business and of the profits thereof, both prior and subsequent to Matthew Abraham’s 
death, and that the defendant do pay to the plaintiffs one-half of the capital and 
profits found due. That an account be taken of all the capital employed in the 
distillery business and of the profits, down to the time of the death of Matthew 
Abraham, and also of the. profits of the distillery business arisen since his death, 
and that the defendant do pay to the plaintiffs the amount of the capital and 
profits found due. That an account be taken of all other the moneys, goods, debts, 
and property of Matthew Abraham which have been collected or received by, or 
come into the possession of, the defendant, or any person by his order or for his 
use, and that the defendant do deliver up to the plaintiffs all such portions thereof 
as consist in kind or specie, and do pay to the plaintiffs all such portions thereof 
at consist of money, and do pay such portions thereof as have been converted into 
money since the death of Matthew Abraham. That so long as the present contract 
endures, and so long as the defendant carries on the business in the plaintiffs’ dis- 
tillery buildings, &c.^and with their capital, stock, &c., he must and shall be consider- 
ed as their agent, and as such accountable to them for all the profits arisirig 
from the said business, and that he shall deliver up to the plaintiffs all deeds, books, 
securities, documents, papers, and writings in his possession or power, relating to 
the said contract or to the said distillery business, or otherwise relating to the pro- 
}jerty, estate, or effects of Matthew Abraham, deceased ; the plaintiffs being 
bound, in taking the aforesaid several accounts, to make to the defendant a just 
and sufficient allowance for his services in managing the sard distillery business 
and also for his services in collecting and managing all other the property, effete, 
and effects of the said Matthew Abraham, and that the defendant do pay to tlie 
plaintiffs the costs of the suit. 

From this decree the defendant appealed to the Sudder Court. The Sudder 
Court, upon tlie case being brought before it, submitted a question to their Pundits 
in these terms : 

“ Two broth erf«, governed by Hindoo law, inherit no ancestral property. They live togethep 
The eldest acquires some property. The younger brother, -ras he comes to years of discretion, ia 
subsequently adiuitted by the eider tp take part in the administration of his busiE\fss They 
jointly borrow money for the uses of the business, and both give their labor thereto. The- 
eMer, of these brothers -has demised. Daring the latter years cf the deceased brother, the labor 
f^.^iefly on the younger one. Since the demise it has fallen exclusively on him. The elder^ 
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brother has left two sols. Are the said uncle and nephews to be considered co-sharers ; and if 
soj in what proportions ?” ’ , 

And the Courts afterwards submitted this further question to the same Pundits : 

Supposing the said two brothers and the sons of tho deceased brother to be ignorant of 
their respective rights in law over the said property, would this iuterfora v;ith the title of one 
party or the other to recover 'such right when disputes and consequent litigation occuiTed 
between them ? ” 

The opinion given by the Pundits uj^on these questions having been that the 
property ouglit to be divided into two shares, and one of them given to the sons 
of the elder brother and the other to the younger one, and that the rights acquired 
l)y the sous could not be affected by their ignorance of those rights, the Court, as 
to the legal rights of the parties, held that they stood as representing two branches 
of a family governed, as to rights in property, by Hindoo law, and with equal 
shai'cs ; and having arrived at this conclusion, the Court adojJted the e>stimate of 
the value of the property made by tbe plaintilfs for the purpose of tbeir suit— 
that it was of the value of 3,00,000 Rupees, — added to that amount the sums 
which had been paid to the plaintiffi and to creditors, and the value of some part 
of the property in the plaintiff’s possession, thus bringing up the entire value of the 
property to 4,71,114 Rupees 10 annas 5 pie, and taking one-half of that amount 
as the plaintiff’s share, and deducting from it the sums which had been paid to 
them, and one-half of the debts, found the balance due to the plaintiffs to be the 
sum of 71,492 Rupees 10 auuas 9-J pie, which the Court ordered tlie defendant to 
pay to the plaintiff in discharge of all obligations due by him up to the date of 
the suit. The Court was also of opinion that the plaintiffs were not justified in 
having recourse to the suit, and accordingly imposed upon them all the costs which 
had been incurred by it. 

It is from this decree of the Sudder Court the present appeal has been brought. 

The first and most important question raised by this appeal is, by what law 
the rights of these parties ought to be determined. In considering this question, 
it is material in the first place to observe wliat was the real point in issue in the 
cause. Laying out of consideration the objection raised by the answer, that the 
plaintiff', Charlotte Abraham, as widow, could not sue jointly with the other 
plaintiffs, her sons — an objection of misjoinder of parties which, in their Lord- 
ships'* opinion, was properly answered by the replication, and properly disposed 
of by the Sudder Court when the case was first brought before it by appeal — the 
true question at issue in this case is not who was the heir of the late Matthew 
Abraham, but whether he and the respondent formed an undivided family in the 
sense which those Avords bear in the Hindoo law with reference to the acquisition, 
improvement, enjoyment, disposition, and devolution of property. It is a ques- 
tion of parcenership, and not of heirship. Heirship may be governed by the Hindoo 
law, or by any other law to Avhich the ancestor may be subject, but parcenership^ 
understood in the sense in which their Lordships here use the term, as expressing 
the rights and obligations growing out of the status of an undivided family, is the 
creatare of, and must be governed by the Hindoo laAV. Considering the case, 
the^with reference to parcenership, what is the position of a member of a Hin- 
doo family Avho has become a convert to Christianity ? He becomes, as their Lord- 
ships apprehend,' at once severed from the family, I'egarded by them as an outcast. 
The tie which bound the family together is, so far as he is concerned, not only loosen- 
ed, but dissolved. The obligations consequent upon and connected with the tie 
must, as it seems to their Lordships, be dissloved Avith it. Parcener,sbip may be put 
an end to by a severance effected by partition ; it must, as their Lordships think, 
equally be put an end , to bj# a severence Avhich the Hindoo law recognizes and 
creates. Their Lordships, therefore, are of opinion that upon the couA^ersion of a 
Hindoo to Christianity the Hindoo law ceases to have any continuing obligatory 
fot'ce upon the convert. He may renounce the old laAV by winch he was bound 
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iie bas renounced bis old religion, or, if be thinks fit, be may abide by the old la^r 
notivitbst-anding be has renounced the old religion. 

It appears, indeed both from the pleadings, and from the points before refer- 
red to, that neither aide contended for the continuing obligatory force of Hindoo 
law on a convert to Christianity from that persuasion. The custom and usages of 
families are alone appealed to, with a reference also to the usages of this particu- 
lar family ; a reference whicli implies that the general custom of a class is not 
imperatively obligatory on new converts to Christianity. The conclusion at which 
their Lordships have arrived on this point appears also to be supported by authority ; 
for the opinion expressed as to the Hindoo law by the Judge of the Civil Court 
at Bellary seems to coincide entirely with the opinions of Pundits reported in 
the 2Dd vol„ pages 131 and 132, of Macnaghten's '‘Hindoo Law.” It is there 
stated that on the death of an apostate from the Hindoo faith his heirs, according 
to Hindoo law, will take all the property which he bad at the time of his conver- 
sion ; and the marginal note states that his subsequently acquired property would 
be governed as to its devolution by the law of 'his new religion. The religion em- 
braced in that case was the Mahomedan, which regulates the devolution of proper- 
ty. The Pundits, therefore, in their reply, naturally connected religion with the 
rules of descent of property as an adjunct, but the important point which they 
declare, is the separation of the convert from the binding force of Hindoo law, as 
bis subsequent acquisitions. 

Such, then, being the state of the case, so far as the Hindoo law is concerned, 
we must next consider whether^there is any other law which detei-inines the rights 
over the property of a Hindoo becoming a convert to Christianity. The lex loci 
Act clearly does not apply, the parties having ceased to be Hindoos in religion ; 
and looking to the Keguiations, their Lordships think that so far as they prescribe 
that the Hindoo law shall be applied to Hindoos, and the Mahomedan law to Ma- 
homedans, they must be understood to refer to Hindoos and Maliomedans not by 
birth merely;, but by religion also. They think, therefore, that this case fell to be 
decided according to the Kegulation which prescribes that the decision shall be ac- 
cording to equity and good conscience. Applying, then, this rule to the decision of 
the case, it seems to their Lordships that the course which appears to have been 
pufsued in India in these cases, and to have been adopted in the present case, of 
referring the decision to the usages of the class to which the convert may have at- 
tached himself, and of the family to which he may have belonged, has been most 
consonant both to equity and good conscience. The profession of Christianity 
releases the convert from the trammels of the Hindoo law, but it does -not of 
necessity involve any change of the rights or relations of the convert in matters 
with which Christianity has no concern, such as his rights and interests in, and his 
powers over, property. The convert, though not bound as to such matters, either 
by the Hindoo law or by any other positive law, may by his course of conduct after 
his conversion have shown by what law he intended to be governed as to these 
matters. He may have done so either by attaching himself to a class, which as to 
these matters has adopted and acted upon some particular law, or by havings him- 
self observed some family usage or custom, and nothing can surely be more just 
fhan that the rights and interests in his property, and his powers over it, should be 
governed by the law which he has adopted or the rules which he has observed. 

Their Lordships have thought it right thus to state their opinion on this point, ^ 
as this is the first case in which the question has been brought under their consi- 
, deration. They consider the decision referred to in the judgment of the Sndder 
Bewanny^ Adawlut in'the case of a succession to one of the class of East Indians 
to be an instance of a just and proper exercise of fhe discretion entrusted to these 
Courts. The English law, as such, is not the law of those Courts. They Have, 
^operly speaking, no obligatory law of the forum, as the Supreme Courts, had. The 
Indians could not claim the English law as of right ; but thej^ were a clas|| 
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most nearly resembling the English ; they conformed to them in religion^ manners 
and customs, and the English law as to the succession of moveables was applied* 
by the Courts ijJ the Mofussil to the succession of the property of this class. 

Such, then, being their Lordships' opinion as to the law by which they ought 
to be guided in the decision of this case, it becomes necessary to see how the 
case stands upon the evidence. 

Their Lordships collect from the evidence that the class known in India as 
Native Christians, using that term in its wide and extended sense as embracing 
all natives converted to Christianity, has subordinate divisions forming again dis- 
tinct classes, of which some adhere to the Hindoo customs and usages as to property ; 
others retain those customs and usages in a modified form ; and others again have 
wholly abandoned those customs and usages, and adopted different rules and laws 
as to their property. 

Of this latter class are the East Indians ; a class well defined in India, the 
meinters of wliicli follow in all things the usages and customs of the English 
I'esident there, and though they cannot claim the exemption from jurisdiction,, 
nor the privilege of a personal law, which the Birtish subjects in the limited, sense 
of the terms of the jurisdiction of the Charters of the Supreme Courts enjoy in 
other respects, in the common bond of union in religion, customs, and manners, 
apjiroach the class of British subjects. 

Reverting again to the evidence, their Lordships think that it is to be collect- 
ed from it that the family from which both the late Matthew Abraham and the 
respondent des^cended was of that class of Natiye Christians which commonly 
retains native usages and customs, and they consider it probable, therefore, that had 
the family possessed property they 'would, so long as those usages and customs were 
retained, have enjoyed it in common according to Hindoo custom ; but their Lord- 
ships are perfectly satisfied upon the evidence -that the late Matthew Abraham and 
the respondent had no ancestral property, and that the property which the late 
Matthew Abraham had, was acquired by him by his own sole unaided exertions, and 
without any use whatever of any common stock. They fully concur in the finding 
of both the Courts in ludia upon this point. They are also quite satisfied upon 
the evidence, that from the time of the late Matthew Abraham’s marriage, he and 
the appellant Charlotte, his wife, and their children, adhered in all respects to the 
religion, manners, and habits of the East Indians, the class to which the appellant 
Charlotte Abraham belonged. 

Previously to the marriage some doubt appears to have been entertained whe- 
ther the East Indians, the class to which the lady belonged, would receive Matthew 
Abraham into their society, and treat him as one of themselves. The evidence on 
this point of the appellant, Charlotte Abraham, the first plaintiff, is corroborated by 
that of a very respectable witness, on whose veracity no doubt can rest. Before 
this time Mr. Matthew Abraham had assumed the English dress, and had outwardly 
conformed to all the habits of the English. Assurances were given that the East 
Indians of Bellary would recognize her husband as one of their body, and the mar- 
riage took place. On one important public occasion, when a jury was summoned of 
East Indians, Matthew sat as one of them, and acted as their foreman. 

The evidence on this part of the case appears to their Lordships to be clear 
bej^ond all doubt They proceed then to consider its effect. Thajb it is not compe- 
tent to parties to create, as to property, any new law to regulate the succession to 
it iib mtestaio, their Lordships entertain no doubt ; but that is not the question on 
which this case dej^emls. The question is, whether, when there are different laws 
as to property applying to different classes, parties ought not to be considered to 
have adopted the law as to property whether in respect of succession ab inteszato 
or in other respects, of the class to which they belong. In this particular ca ^ 
the question is, whether the property was bound by the Hindoo law of parcener- 
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Now Mattliew Abraham acquired the nucleus of his property himself. No law 
imposed any fetter upon him as to his mode of dealing with it. It is not even shown ■ 
as a faetj^how his ancestors after their conversion dealt with such pi%perty, as to the 
use and enjoyment of it. It is plain that no rule as to such use and enjoyment, 
wdiich the ancestors may voluntarily have imposed on themselves, couhl be of com- 
j)ulsory obligation on a descendant of their acquiring his own wealth. If a Hindoo 
in an undivided family may keep his own sole acquisitions separate, as he undoubt- 
edly may, cl fortiori a Christian may do the same. Cusioms and usages as to deal- 
ing with property, unless their continuance be enjoined by law, as they are adopted 
voluntarily, so they may be changed, or lost by desuetude. It was well observed 
by Mr. Melville that custom implies continuance. If a family of converts retain 
the customs in part of their unconverted predecessors, is that election of theirs inva- 
riable and inflexible ? Can neither they nor their descendants change things in their 
very nature variable, as dependent on the changeful inclinations, feelings, and obli- 
gations of successive generations of men ? If the spirit of an adopted religion im- 
proves those who become converts to it, and they reject from conscience, customs to 
which their first converted ancestors adhered, must the abandoned usages be treated 
by a sort of Jietio juris as still the enduring customs of the family ? If it be not so 
as to things which belong to the jurisdiction of conscience, is it so as to things of 
convenience of interest 1 Surely, in things indifferent in themselves, the Tribunals 
which have a discretion and have no positive lex fori imposed on them should 
rather proceed on what actually exists than on what has existed, and in forming their 
own presumptions have regard rather to a man’s own way of life than to that of 
his predecessors. Though race and blood are independant of volition, usage is not. 

The law has not, so far as their Lordships can see, prohibited a Christian con- 
vert from changing his class. The inconvenience resulting from a change of succes- 
sion consequent' on a change of class is no greater than that which often results 
from a change of domicile. The avgumentum ah inconveuienti cannot, therefore, 
be used against the legality of such a change. If such change takes place in fact, 
why should it be regarded as nou-cxisting in law ? Their Lordships are of opinion 
that it was competent to Matthew Abraham, though himself both by origin and 
actually in bis youth a Native Christian,” folloAving the Hindoo laws and customs 
on matters relating to property, to change his class of Christian, and become of the 
Christian class to which his wife belonged. This was no light and inconsiderato 
step, taken up on a whim, and to be as lightly laid aside. We find in the evidence 
that there was on one side an exhibition of preliminary caution. The change was 
deliberate ; it was publicly acted upon, and endured through his life for twenty 
years or more. His family was managed and lived in all revspects like an East In- 
dian family. In such a family the undivided family union in the sense before men- 
tioned is unknov/n. How, then, can it be imposed on that family of wLich Matthew 
Abraham formed tlie head as father ? Not by consent, for there was none ; not by 
force of obligatory law, for there is none ; not by adojijtion, for they had not adopted 
any Hindoo customs, but, on the contrary, had rejected tliem all. It could only be 
imposed, as it seems to their Lordships, by pasvsing over the actual family springing 
from the marriage, and by absorbing all its members in the original family of which 
the t^vo brothers were members ; hj passing over all actual usages, customs, and 
^ays of living ; and ]>y supposing, contrary to fact, the prevalence of Hindoo cus- 
;toms •which liad been deliberately abandoned. Their Lordships, therefore, are of 
opinion that the undivided family on wdiich the defendant relies in his answer did 
not exist in any sense which is material to or assist the decision of the case. 

^Jdjero being, then, in their Lordships’ opinion, no such undivided family, and 
the case not being, in their judgment, governed by the Hindoo law, it is unnecessary 
to discuss the opinion given by the Pundits upon the u[jeration of that law, or to 
into the cpiestiou, so much discussed at the Bar, whether the late Matthew 

not according to that law, to have been deemed.,-! 
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to be his separate estate. It is sufficient, with^ reference to the opinion of the 
Pundits, to say that the case stated for their opinion proceeds upon an assuniptioi> 
which, in their Lordships' judgment, was not warranted by the facts. Their Lord- 
sliips, however, think it right to add, for the guidance of the Courts in India in 
future cases, that whenever the opinion of Pundits is required, and there are any spe- 
cial circumstances which may bear upon the question to be submitted for tlieir opi- 
nion, thovse special circumstances ought to be set forth in the case submitted to them. 
Their Lordships make this observation with reference to the broad and general state- 
ments contained in the case which, in this instance, was laid before the Pundits * 
that the brothers lived together, and that the eldest acquired some pioperty,'' im- 
accompanied as those statements were by any specification of the mode iu ^^diich, 
and the circumstances under rvhich, the brothers so lived, and the property was so 
acquired — circumstances which, to say the least, were important to be considered in 
forming an opinion upon the point submitted for consideration. 

Having tliiis considered the case so far as respects the law to be aj^plied in de- 
termining it, tlieir Lordships will now proceed to consider how the case stands upon 
the evidence with reference to the point whether the defendant was entitled to share 
iu the property iu question by agreement, or consent ainoiiuting to agreement, bc- 
tv\^een him and the late Matthew Abraham, a point whicli* though not distinctly 
jfieaded on the part of the respondent, must, as their Lordships' think, upon a fair 
view of all the pleadings in the case, be considered to be open. 

In considering the weight of the evidence upon this point, the first tluiio' to be 
determined is, upon whom does the burthen of proof rest ? Their Lordships are of 
opinion that it lies on the defendant. It must be so even under the Hindoo law, 
as the nucleus of acquired property was in this case separate, unaided acquisition, 
unaided either by funds or labor of the claimant. Their Lordships do not propose 
to ^uter into a minute examination and consideration m detail of every part of the 
evidence relied upon, nor of every observation made and argument urged jipou it 
by eitlier side : that course would extend their observations to an unnecessary and 
unprofitable length, They propose to deal with the presumptions insisted on either 
side as arising from the conduct of the parties, and to contrast and weigh those 
presumptions. The case was rightly stated by Mr. Macliesson to be not a one- 
sided one ; on the contrary, it presents evidence embarrassing to deal with both iu 
the conflict of positive testimony and of opposing presumptions. For the appellants, 
the presumptions from conduct principally relied on are those which arise from what 
appears upon tlie evidence as to the following matters : 1st, the habits of life of the 
families both of Matthew Abraham and the respondent as inconsistent with the 
nature of the existence of an undivided Hindoo family, Hindoos by origin, but not 
Hindoos by religion. 2ndly, the establishment by Matthew Abraham of a business 
under his sole name ; his introduction into it of his brother and Richardson as part- 
ners with himself ; his formal public notification of that fact to the world by a notice, 
stating that he had introduced them into his firm ; the payment of rent for the shop, 
both during the continuance of that firm, and by the succeeding firm, which 
then consisted of himself and his brother only: and the inconsistency of that 
payment with the joint property in the building and premises. Srdly, the 
signatures on several occasions of Francis as agent ; his dissatisfaction with 
the business at Kurnaul ; and his language regarding it as inconsistent, 
with a joint ownership and corresponding voice, 4thly, after the death of 
Matthew AJ^raham, the inconsistency of the defendants whole conduct for 
a time with any notion in his mind that he had a joint legal iuturost in the 
whole property of the family. Much stress was laid on the inconsistency of the 
statement in the respondent's letter to Charles Henry Abraham of the 1 0th Auo'ust 
1812, in which, giving an account of all the property of Matthew Abraham^ he 
states that it was in the bracketed item or items alone be had a half share, the item 
or items so bracketed not including the distillery, which, is afterwards niontioned^^as 
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part of the property of Matthew Abraham } on the respondent's fears expressed in 
'the same letter of being left to seek his fortune ; on his expression that be had hoped 
that his brother would have provided for him ; and on the request to Charles' to inter- 
cede with his mother to carry* out the presumed intentions of his father. 5thly, 
the treatment by the defendant of Mrs. Charlotte Abraham as the head of the 
family ; the inconsistency of that treatment with her condition of a widow in a family 
adopting or retaining Hindoo customs and law in part and by cho-ice ; the 
administration taken out in her name, and his taking a power of attorney from her. 
These were treated a'S inconsistent with the respondent's position in the family on his 
hypothesis. ^ ^ . * 

On the other side^ the nature of the original family to which the defendant 
and his brother belonged ; the custom of the Christian class within which that 
family was included ; and the ordinary enjoyment of their property by such fami- 
lies according to the customs of their Hindoo progenitors, were relied on to show 
that the family dealt with the property as an undivided ona 

The dealings of the defendant in the management of his brother's affairs ; the 
absence of any satisfactozy proof that he had received any salary or emolument as 
agent or clerk ; the consistency of all that he did with the ordinary coarse of dealing 
in an undivided Hindoo* family ; the presumed continuance of a state proved to have 
existed, and not in terms proved to have been interrupted ; the execution of the 
bonds and conveyances referred to in the respondent’s case ; and the inconsistency of 
those instruments with the ordinary dealing of a mere clerk or agent, — w^erc pressed 
with much force on the attention of their Lordships. The statement of ownership 
in Francis contained in his mortgage deed, and the admissions derived from the acts 
of the third plaintiff, Daniel Vincent Abraham, in the suits and proceedings relating 
to the Kurnaul affaire, also referred to in the case of the respon<lents, were urged as 
additional grounds in support of the case of the defendant, which it was argued "the 
language of a large portion of the correspondence strengthened. 

Their Lordships will first consider the evidence on these points, and the presump- 
tions to be drawn from it with reference to the Hindoo law. In this point of view 
much, if not the whole, of what is urged on the part of the respondent as to the 
i^ature of the original family to which he and Matthew belonged, and as to the 
dealings of such families, is sufficiently answered by what has been already said as 
to the right of Matthew Abraham to change, and as to the fact of ids having 
changed the class of Christians to which he was attached. As to the absence of 
proof that the respondent received any salary or emolument as agent or clerk, 
independently of the absence and destruction of books and accounts, which cannot 
but weigh heavily against the respondent, it is to be observed that there is an equal 
absence of proof that the respondent ever received any share of profits as parcener. 

The arguments from the dealings of the brothers, so forcibly urged by Sir H. 
Cairns, are certainly as forcibly to prove an ordinary partnership as to prove that 
kind of parcenary which obtains under the Hindoo law. These brothers, wben 
they established a partnership in the shop, established and maintained it on the 
ordinary commercial basis, in shares, as well when they were the only partners as 
when Richardson was associated with them. On what ground, then, should a Court 
conclude, if it thought that a conjoint interest existed in the Akbarry Contracts, 
that it was founded on Hindoo family \inion, rather than on the model of the 
shop-business ? This presumption could only be made by assuming the Hindoo law 
to govern the case. , , ^ 

As to the bonds and conveyances, it is to be observed that these instruments 
are wholly unexplained by the evidence, and that the fact of the appellant, Charlotte 
Abraham, having been made a party to some or one of them, renders it very diffi- 
cult to deduce from any of them the inference for which the I'espondent has 
^ntended but what is, perhaps, of still greater importance is this, that there is 
pf the application of any of the moneys raised' by these instruments to 
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any other purposes than the pixrposes of the shop, and that the, respondent by his 
answer refers to these moneys having been raised for the purposes of the shop-^ 
business. With respect to the correspondence, their Lordships feel no doubt as to 
the conclusion to be drawn from it. After carefully perUvsing it, tliey have been 
unable to find anything at variance with the statement contained in the letter of the 
1 9th August 1 8432, to which they have above referred. They find much both in the 
correspondence and in the other documents in proof in the cause which tends to 
confirm what is state(fin that letter. 

The respondent by that letter insists on no right. He merely suggests a 
similar remuneration to that which he had hoped to receive by way of testament- 
ary gift from his deceased brother. Their Lordships are totally unable to reconcile 
this letter with the existence of the right since insisted on. After giving due 
weight to the arguments on both sides on its construction and meaning, they are 
unable to adopt that reading of it on which the Counsel for tlie respondent have 
insisted. That construction is not, in their opinion, consistent with either the spirit 
of the composition, viewed as a whole, or with its language. 

Then as to the admission contended to have been made by the appellant, 
Daniel Vincent Abraham. Neither the appellant, Charlotte Abraham, nor the late 
plaintiff, Charles Henry Abraham, is in any way proved to have been privy to or 
cognizant of this admission ; the late plaintiff, Charles Henry Abraham, was 
absnnt in England at the time, and he never in any way adopted it. It is, no 
doubt, evidence against all the plaintiffs, but, in their Lordships" opinion, undue 
weight has been ascribed to it in the judgment of the Sudder Court. Whence 
had this young man of nineteen, his knowledge that the family was undivided ? 
It is a mixed and complex proposition of fact and law ; and it supposes a status 
concerning which the respondent himself seems to havo been long uncertain. Had 
he so understood his position at the time when he wrote the letter of the 19th of 
August 1842 ; had he then considered that he was a half sharer in the whole 
property, he could scarcely have expressed himself as he did in that letter. Yet to 
this admission of this youth, ignorant alike of law and business, a binding effect 
is given against all the plaintiffs on the record. 

Their Loi'dships are not prepared to follow the Sudder Court in the weight 
which they have given to this admission. Looking at the whole case with reference 
to the Hindoo law, they are of opinion that the claim of the respondent to a share 
of the property in dispute by virtue of that law cannot be supported, and they are 
not leas satisfied that if the case be looked at with reference to the English law — a 
point of view, however which, so far as the respondent is concerned, seems to them 
to be excluded by the pleadings in the cause — the evidence on the part of the 
respondent is insufficient, when weighed against the evidence on the other side, to 
establish a partnership according to that law. Their Lordships, therefore, have 
•come to the conclusion that the decree of the Sudder Court cannot be maintained ; 
but, on the other hand, they are not prepared to go to the full length to.which the 
Judge of the Civil Court of Bellary has gone by his decree. The respondent no 
doubt stood in a fiduciary position ; though he may have been unconscious of the 
duty arising from his acts, he had, in effect, attorned to the appellant, Charlotte 
Abraham, by accepting a power of attorney from her. That character, and the 
acquisitions under it, should have been renounced before the respondent asserted 
an interest adverse to that of his constituent ; such an assertion in one acting as 
^igent is not prohibited on grounds of policy alone. It is in itself an uncon scion- 
tious breach of duty to a principal. The Letters of Administration were, indeed, 
taken out for a especial object only ; they were not strictly necessary, a certificate 
would have sufficed. But they were not of a limited character. There were assets 
in the local jurisdiction, and all parties concerned in interest were either consent- 
ing to, or subsequently ratified the authority delegated by, the Letters of Adminis- 
ration* The Administration related back to the death of , Matthew ; the possession 
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of tlie.wliole property, therefore, from tho time of hiB death, must be ascribed to 
the first plaiuUff, as* the defendant acting under his power could not claim 
adversely* 

Tlieir Lordships are by no means disposed to infringe upon the wise and salutary 
rules which have been laid down as to the conduct of persons standing in (confiden- 
tial positions ; but on the other hand, they entirely agree with the Sudder Devvanny 
Adawlut in their estimate of the value of the respondent's services. The 
.property in the Abkarry contract may, by reason of its specie^ character, be said to 
have been in a great degree preserved to the family by him. The evidence shows 
that none of the plaintifis were competent to the management of the concern. In 
all probability, but for the respondent, the contract would have been lost to the 
family. It is represented to have been the chief source of their income. It differs 
materially from an ordinary trading partnership. Tlie selection of the contractor 
is influenced by considerations which might probably have caused the respondent 
to be named as the success w to his brother in the contract. The relationship of 
the respondent to tlie family, tlie devotion of hi.s time and labor to {he augmenta- 
tion of its wealth, the creation, as it were, of the profits of the Abkarry business, 
establi.sh a great difference between this and the case of any ordinary agency. 

In ordinary cases and under ordinary circumstances these services on the part 
of the respondent would, no doubt, be sufficiently compensated by the provision in 
that behalf contained in the decree of the Civil Court, but in this case their Lord- 
ships find it proved by the plaintiff’s first witness that the respondent on Matthew’s 
death declared to him that he had worked like a slave in the Abkarry business, and 
was merely paid for his labor ; but that for the future he would not do so unless 
he received an equal share with the others, meaning his brother’s widow and two 
sons ; and the witness says that he soon afterwards mentioned this conversation to 
the widow. If the widow dissented from this view, she ought, as their LordsBip^ 
think, to have communicated such dissent to the respondent, but she never did so* 
After her having so long availed herself of the respondent’s services, which she know 
to be rendered on the faith of his receiving one-half the profits as a remuneration for' 
those services, she and the other parties interested in the estate could not, in their 
Lordships’ opinion, be justly entitled to dispute the right of the respondout to be re- 
munerated to that extent. Their Lordships therefore think that it ouglit to have 
been declared by the decree that the respondent was entitled to an equal share of 
the profits of the Abkarry contract accrued after the death of Matthew as a remu- 
neration for his services in the execution of that contract. Their Lordships think 
also that, having regard to the evidence to which they have last alluded, and to the 
respondent having been permitted for so many years to carry on the Abkarry con- 
tracts without any dissent having been expressed to the terms stipulated for by him, • 
the decj^e of the Civil Court has not dealt properly with the question of costs. They 
are of opinion that, under the circumstances of the case, the costs up to the hear- 
ingi ought not to have been given against the respondent by the decree, but ought 
to have been reserved until the accounts were taken. Tlie benefit which may 
to the estate may form a material ingredient in considering what ought’ 
to be done as to the costs, and the mode in which the respondent may account undeJ'^’' 
the decree may also influence that question. The decree of the Civil Court having 
thus, in their Lordships’ opinion, gone too fai', their Lordships think tliat there 
should be no costs of the appeal to the Sudder Court or of thisjappeal. 

Their Lordships, therefore, will humbly recommend Her Majesty to reverse 
the decree of the Sudder Court, and to restore the decree of the Civil Court of 
Bellary, modified as above pointed out* 
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The 9th July 1863. 

Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir Li Peel, and 

Sir J, W. Colville. 

Practice of Privy Council in reversing decrees. 

On Ap'peal from the Su^preme Court of Judicature at Madras,. 
Richardson and others, Executors of Ghoolam Moortoozah, 

. versus 

The Government representing the Estate of the Nawah of the Carnatic. , 

It is not tbe practice of the Judicial Committee of the Privy Council to disturb the finding of the- 
Court below upon mere issues of fact, unless it is clearly satisfied that there has been some miscarriage- 
either in the reception or in the appreciation of evidence. In cases that turn upon the credibility of t£e 
testimony given, it is disposed to defer to the judgment of those who, with the advantage of local experience, 
have had the means of seeing witnesses under examination, and of inspecting the original documents. 

This case stood over after the appellant's Counsel had been heard, in order 
that their Lordships might have an opportunity of examining the* evidence on 
which the questions raised by the appeal depend. They have accordingly done- so, 
and having considered it carefully and fully -weighed the arguments advanced on the 
part^ of the appellant, in the course of -which everything that can be found in the 
record favoi'able to his case as well connected and arranged, they have come to the 
conclusion that the appeal cannot be supported. 

It is brought against an order of the Supreme Court of Madras disallowing 
some, whilst it allowed other items of a claim preferred by Ghoolam Moortoozah 
Khan Bahadoor, the deceased appellant, under the Act passed in 1858 by the then 
Legislative Council of India, for ' the administration of the estate and for t^e pay- 
ment of the debts of the last Nawab of the Carnatic. 

The claim was made under the 14th Section of the Act (No, XXX of 18o8). 
By that and the subsequent Sections it is provided that any person claiming to be* 
a creditor of the late Nawab, who shall file a declaration stating that he is willing 
to receive in full discharge of all his- claims against the Na-wab or his estate, such 
amount as the Supreme Court shall award under the provisions of the Act, shall 
be entitled tp have his claim investigated in a summary way, and to receive the 
amount awarded out of th^ assets of the late Nawab, in the hands of the Receiver 
appointed under this Act, if these shall be sufficient for the purpose ; and if they 
shall be insufficient, out of the Public Treasury. The Court, however, ru the 
exercise of this summary jurisdiction, is (by the 22nd Section) forbidden to allow 
to any claimant, in respect te money lent or advanced, any larger sum than the 
amount which shall be preved to have, been actually advanced to or for^thfe late* 
Nawab, with simple interest thereon, not exceeding the rate of srx per cent'iim per* 
annum ; or to any claimant, in respect o-f goods supplied, or of ^uy other matters, 
any larger sum than the amount which shall be proved to have been the fair and 
actual value thereof at the time when the debt was incurred, with simple interest, 
not exceeding the rate aforesaid, if the Court shall consider the claimant entitled 
to interest. Jt would seem, therefore, that the Act not only limits- the extraordinary 
remedy which it gives, to certain defined classes of debt, but throws upon the 
claimant more than ordinary burden of proof, compelling the holder of any 
acknowledgnjent or security to prove the actual consideration for it ; and those 
claiming the price of goods delivered, to prowe the fair and actual value of them. 

The late appellant, who was a Idnsman of the Nawab, and was always' on 
terms of intimacy with him, appears to have been an extravagant, and, for many 
years, a needy person. In 1843, he took the step, most unusual, as we understand, 
for a person of his rank, of ^ssing through the Insolvent Court. In 1851, on the 
occasion of making, a final settlement with his creditors, he was assisted by the issue 
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by the ISTawab, of some securities, knoVn as the Istafa Cutcherry Eouds, to the extent 
^of seven lacs of rupees. These bonds were handed over to creditors of the late appel- 
lant ; they have been since paid, and are not now in question. It is said on the 
part of the appellant that they were given in part discharge of a large debt due 
from the Nawab, but that this payment left other demands still unsatisfied, which 
are the subject of the present proceedings. 

The principal item now in controversy is founded upon moneys said to have 
been placed by the mother of the late appellant in the hands of the mother of the 
Nawab, three lacs by way of loan, two lacs by way of deposit in, trust for the late 
note. 

For these sums it is not pretended that the Nawab was originally liable, but it 
is stated that he received them from his mother, and thereby became liable for 
them, and acknowledged his liability. The debt of seven lacs of rupees was said 
also to have consisted mainly of moneys advanced in the same way by the mother 
of the Nawab and secured by his promissory note. 

The story told on behalf of the late appellant seems to their Lordships to be 
full of the grossest imiirobabilities. It is highly improbable that his mother who 
appears to have been in the receipt of a small pension only, should have had the 
means of advancing, as she is alleged to have done, no less than ten lacs of rupees 
to the mother of the Nawab, especially within the short period within which these 
sums are alleged to have been advanced. It is equally improbable that these ad- 
vances, if in fact made by the late appellant’s mother, should have been made, as 
they are alleged to have been, without his knowledge. If these sums were really 
duo it is scarcely to be credited that the claim for them should not have been 
prosecuted in 1848, when the account was sent in to the Istafa Cutcherry, — an 
account, it is to be observed, in which written documents now produced are referred 
to as vouchers for some of the items. Again, it is most improbable that the grand- 
mother '•of the Nawab should have deposited two lacs of rupees with the Nawab’s 
mother as a provision for the late appellant, and that no communication should for 
several years have been made to him upon the subject. Yet there is no trustworthy 
evidence to explain any of these improbabilities, or to support the ingenious theo- 
ries suggested at the Bar. The promissory note for seven lacs of rupees, part of 
this alleged advanccvS, is not given to the lady who is said to have made the advances, 
but to Arathoon, who appears to have been engaged in other pecuniary transactions 
with the Nawab. No reliance can, in their Lordships’ judgment, be placed on the 
letters alleged to have been written by or by the direction of the Nawab admitting 
the late appellant's claim, or upon the extracts alleged to have been made from the 
NawaVs accounts. The letter of the 26th April 1848, in their Lordships’ opinion, 
bears upon the face of it, palpable mai'ks of having been - concocted for the mere 
purpose of sustaining the late appellant’s claims, and cannot be relied upon to sup- 
port them ; and if this document be fabricated, the fiibrication is all but fatal to 
the appellant’s case. Beyond this it is plain upon the evidence that the Istafa 
Cutcherry disputed the late appellant's claims. He was called upon for accounts 
and particulars. He rendered none, and did not prosecute his claims in the life-time 
of the Nawab. Moreover the evidence shows that the late appellant for some time 
at least acted as agent for the Nawab, and was in receipt of moneys on bis account, 
and there is no proof of these moneys having been fully accounted for by him. 
Their Lordships are satisfied that the Court* below was quite right in holding that 
no sufficient evidence had been offered in support of this charge. 

Nor have they been able to satisfy themselves that any of the smaller items 
which have been disallowed on the second part of the claim, ought to have been 
allowed. It is unnecessary to consider whether some of the items disallowed, if 
satisfactorily proved, would have constituted debts recoverable under the 14th 
Section of the Act, because their Lordships think that they are not proved. It is 
^nset.the course jof this Committee to disturb the finding of the Courts below upon,^ 
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mere issues of fact, unless it is clearly satisfied that there has been some miscarriage 
either in the reception or in the appreciation of evidence. In cases that turn upon.-* 
the credibility of the testimony given, it is disposed to defer to the judgment of those 
who, with the advantage of local experience, iiave had the means of seeing witnesses 
under examination, and of inspecting the original documents. Their Lordships also 
feel that in the exercise of this statutory and peculiar jurisdiction, the Court below 
'vfas almost bound to insist on the utmost strictness of proof. For it, needs but little 
knowledge of human nature, as it exists in India, to see that a scheme involving 
the payment out of the Public Treasury of the debts of a native Prince, who seems 
to have lived and died in a state of chronic insolvency, was calculated to bring 
forth a host of claimants not likely to be very scrupulous, either in the statement 
of their demands, or in the manufacture of evidence to support them. And it is 
obvious that the Government which has thus undertaken to pay the debts of the 
Nawab must be without many of the means which an ordinary representative of a 
deceased person would have of resisting claims, either wholly false or dishonestly 
swollen. 

Upon the whole case their Lordships are unable to see any sufficient ground 
for disturbing the judgment of the Court below, and they must, therefore, humbly 
recommend to Her Majesty that this appeal be dismissed with costs. 


, The 22nd July 1863. 

Present : 

Lord Kingsdown, Sir E. Eyan, Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Cdlvile. 

Suicide— English. Law of Forfeiture of Personal Property, 

On Appeal from the Supreme Court of Judicature at Fort William in Bengo^L 

Advocate General of Bengal, 
versus 

Eanee Surnomoyee. 

The English law of forfeiture of the personal property of persons committing suicide, if ever applied 
to Europeans in India, was not applicable to Natives. 

Whether the law ever had existence as regards Europeans in India.— 

The question in this case arises on the claim of the Crown to a portion 
of the personal estate of Eajah Kristonauth Eoy Bahadoor, who destroyed himself 
in Calcutta on the 3ist October 184i4, and was found by inquisition to have been 
fdo de se. 

We understand that the Eajah had a residence in Calcutta, though his raj or 
zemindary was at some distance from that city. He was a Hindoo both by birth 
and religion. 

On the morning of the day on which he destroyed himself he made a will, by 
which he left a large portion of his property to the East India Company for 
charitable purposes. 

The will was disputed by his widow, who was his heiress, and a suit was in- 
stituted by lier against the East IndiaCompany and others to determine its Validity, 

. It was agreed between the litigating parties that the question should be tried by an 
issue at law. The widow insisted, amongst other objections, that the testator was 
not in a fit state of mind, to make a will at the time of its execution. 

The issue was tried, and a verdict was found by the Judges against the will, 
upon what ground does not distinctly appear, and the verdict was acquiesced, in by 
the Indian Government. 

, If the Crown, by virtue of the inquisition, was entitled to all the personal 
property of the Eajah, the validity or invalidity of the. will was, as regards his 
personal estate, of no importance. 
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Now the inquisition had found that the goods and chattels of the Rajah, when 
he conunitted self-murder, amounted within Calcutta* to 987,068 rupees, and 
without the town of Calcutta, fo 289,500 rupees ; and it ^stated that all this pro- 
perty was claimed by the widow. 

No claim to any part of it appears at that time to have been set up by the East 
India Company on behalf of the Grown, and very large -sums were from time to 
time, by the order or with the consent of the Indian Government, paid over to tlie 
widow in the ybars 184J6 and 1847. 

A portion, however, of the Rajah’s personal estate, amounting to between 6 
and 7 lakhs of rupees, was secured in the Supreme Court, in ’order to provide for 
the payment of life annuities to. two ladies, both then living. The existence of 
these charges seems to have been the only reason why this fund was not transferred 
to the widow, with the rest of the estate. 

One of the annuitants is now dead, and the fund reserved to answer her 
annuity is of cotmse set free. This fund is now claimed by the Indian Government, 
under the finding on the inquisition of 1844. 

It is stated in the affidavit of a gentleman, who was manager for the widow on 
the death of her husband, that he was advised in 1844 by three English counsels 
of eminence, whom he name's, that the verdict on the inquisition might be set aside 
on the ground, both of misdirection by the Coroner, and as being against the weight 
of evidence ; but that proceedings were not taken for that purpose, because the Go- 
vernment represented, through its law agents, that no claim would ever be made 
under the verdict. 

If the facts be such as we have stated, it is impossible not to feel some sur^ 
prise at the present demand ; and if we differed from the Court below, it would 
deserve much consideration whether a claim which seems to have been abandoned 
in 1844, ought now to be entertained. But these facts do not seem to have been 
noticed by the J udges in India ; there may possibly be circumstances with which 
we are unacquainted to account for the course taken by the Government, and we 
think it better to dispose of the case on the merits. 

, At what time, then, and in what manner did the forfeiture attached hy the law 
of England to the personal property of persons committing suicide in that 'country, 
become extended to a Hindoo committing the same act in Calcutta ? 

The sum of the appellant’s argument was this, that the English Criminal Law 
was applicable to Natives as well as Europeans within Calcutta, at the time when 
the death of the Rajah took place, and the sovereignty of the English Crown was 
a.t that time established ; that the English setters, when they first went out to the 
East Indies in the reign of Queen Elizabeth, took with them the whole law of 
England, both civil and criminal, unless so far as it was inapplical)le to them in 
their new eondition ; that the law of fdo de se was a part of the criminal law of 
England which was not inapplicable to. them in their new condition, and that it 
therefore became part of the law of the country. 

Where Englishmen establish themselves in an uninhabited or barbarous country, 
they carry with them, Uj^t only the laws, but the sovereignty of their own State, 
and those who live amongst them, and become members of their community, become 
also partakers of and subject to the same laws. 

But this was not the nature of the first settlement made in India ; it was a 
.settlement made by a few foreigners for the purpose of trade in a very populous and 
. highly-civilized country, under the Government of a powerful Mahomedan ruler, 
with whose sovereignty the English Crowm never attempted nor pretended to in- 
terfei^e for some centuries afterwards. 

If the settlement had been made in a Christian country of Europe, the settlerfs. 
would have become subject to the laws ot the country in which they settled. It is 
true, that in India they .retained their own laws for their own Government; within 
factories which they were permitted by the ruling powers of India to establish ; 
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bxifc this was Hot on the ground of general international Jaw, or because the Crown 
of England or the laws of England had any proper authority in India, but upon , 
the principles explained by Lord Stowell in a very celebrated and beautiful passage 
of his judgment in the case of the Indian Chief (3 Rob. 28). 

The laws - and usages of Eastern countries, where Christianity does not prevail, 
are so at variance .with all the principles, feelings, and habits of European Chris- 
tians, that they have usually been allowed, by the indulgence or weakness of the 
•Potentates of those countries, to retain the use of their own laws ; and their factories 
have, for many purposes, been treated as part of the territory of the Sovereign from 
whose dominions they come. But the permission to use their own laws by Euro- 
pean settlers does not extend those laws to Natives within the same limits, who 
remain to all intents and purposes subjects of their own Sovereign, and to whom 
European laws and usages are as little suited as the laws of the Mahomedans and 
Hindoos are suited to Europeans. These principles are too clear to require any* 
authority to support them, but they are recognized in the judgment to which we 
have above referred. 

But if the ^English law were not applicable to Hindoos on the first settlement ’ 
'of the country, how could the subsequent acquisition of the rights of sovereignty 
by the English Crown make any alteration ? It might enable the Crown by ex- 
press enactment to alter the laws of the country, but until so altered the laws 
remained unchanged. The question, therefore, and the sole question, in this case, 
is whether, by express enactment, the English law of felo de se, including the forfei- 
ture attached to it, had been extended in the year 1844 to Hindoos destroying them- 
selves in Calcutta. 

We are referred by Mr. Melville, in his very able argument, to the Charter of 
Charles II. in 1661 as the first, and, indeed, the only one which in express terms 
introduces English Law into the East Indies. It gave authority to the Company to 
appoint Governors of the several places "wtee they had or should have factories ; 
and it authorized such Governors and theUKouncil to judge all persons belonging 
to the said Company, or that should live uffler them, in all causes, whether civil or 
criminal, according to the laws of the Kingdom of England, and to execute judg- 
anent accordingly. * 

The English .Crown, however, at this time clearly had no jurisdiction over 
Native subjects of the Mogul, and the Charter was admitted by Mr. Melville (as we 
understood him) to apply only to the European servants of the Company ; at all 
events, it could have no application to the question now under consideration. 
The English Law, civil and criminalj^has been usually considered to have been made 
applicable to Natives within the limits of Calcutta in the year 1726, by the Charter 
1-3,. Geo, 1. Neither that nor the subsequent Charters expressly declare that the 
English law shall be so applied, but it seems to have been held to be the necessary 
consequence of the provisions contained in them. 

But none of these Charters contained any forms applicable to the punishment, 
by forfeiture or otherwise, of the crime of self-murder, and with respect to other 
offences to which the Charters did extend,, the application of the criminal law of 
England to Natives not Christians, to Mahomedans, and Hindoos, has been treated 
as subject to qualifications without which the execution of the law would have been 
attended with intolerable injustice and cruelty. 

To apply the law which punishes the marrying a second wife whilst the first is 
living to a people amongst whom polygamy is a recognized institution, would have 
been monstrous, and accordingly it has not been so applied. 

In like manner, the law, which in England most justly punishes ’as a 
heinous offence the carnal knowledge of a fenqale under ten years of age, cannot 
with any propriety be applied to a country where puberty commences at a much 
earlier age, and where females are not unfrequently married at the age of ten 
years. 
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Accordingly, in the case referred- to in the argument, the law was held not to 

Is the law of forfeiture for suicide one which can be considered properly appli- 
cable' to Hindoos and Mahomedans ? 

The grounds on which suicide is treated in England as an offence against the 
li,w, and punished by forfeiture of the offender’s goods and chattels to the King, are 
stated more fully in the case of Hales vs. Petit, in Plowd. Rep. 261, than in any 
other hook which we have met with. It is there stated that it is an offence against 
Nature, against God, and against the King. 

Against Nature, because against the instinct of self-preservation ; against God, 
because against the commandment, Thou shalt not kill,” and a/eJo de se kills his 
own soul ; against the King, in that thereby he loses a subject. 

Can these considerations extend to Native Indians, not Christians, not recog- 
nizing the authority of the Decalogue, and owing at the tinie when this law is 
supposed to have been introduced, no allegiance to the King of Great Britain ? 

The nature of the punishment also is very little applicable to such persons. 
A part of it is, that the body of the offender should be deprived of the rites of 
Christian burial in consecrated ground. The forfeiture extends to chatties, real and 
personal, but not to real estates : these distinctions, at least in the sense in which 
they are understood in England, not being known to or intelligible by Hindoos and 
Mahomedans. 

Self-destruction, though treated by the law of England as murder, and spoken ^ 
of in the case to which we have referred in Plow,den as the worst of all murders, is ' 
really, as it affects society, and in a moral and religious point of view, of a charac- 
ter very different, not only from all other murders but from all other felonies. These 
distinctions are pointed out with great force and clearness in the notes attached, to 
the Indian Code, as originally prepared by Lord Macaulay and the other Com- 
missioners. The truth is, that the act is one which in countries not* influenced 
by the doctrines of Christianity, has mmn regarded as deriving its moral character 
altogether from the circumstances in wmch it is committed ; — sometimes as blame- 
able, some times as justifiable, sometimes as meritorious, or even an act of 
positive duty. 

In this light suicide seems to have been viewed by the founders of the Hindoo 
Code, who conuemn it in ordinary cases as forbidden by their religion ; but in others, 
as in the well-known instances of suttee and self-immolation under the Car of 
Juggernauth, treat it as an act of great 'religious merit. 

We think, therefore, the law under consideration inapplicable to Hindoos ; 
and if it had been introduced by the Charters in question with respect to Europeans, 
we should think that Hindoos would have been excepted from its operation. But 
that it was not so introduced appears to us to be shown by the admirable judgment 
of Sir B. Peacock in this case ; and if it were not so introduced, then, as regards 
Natives, it never had any existence. . 

It would not necessarily follow that therefore it never had ejcistence as regards 
Europeans. That question would depend upon this, whether, when the original 
settlers, under the protection of their own Sovereign, were governed by their own 
laws, those laws included the one now under consideration ; whether an offence 
of this description was an offence against the King’s peace, for which he was enti- 
tled to claim forfeiture ; whether the factory could for this purpose be considered as 
within his jurisdiction. . In that case it might be that the subsequent appointment 
of Coroners by the Act of the S3 Geo. III. would render.effectuai a right previously 
existing, but for the recovery of which no adequate remedy had been previously 
provided. 

We are not quite sure whether the Court below intended to determine this 
gmnt or not. Much of the reasoning in the judgment is applicable to Europeans 
as, to Natives, but the Chief Justice in his judgment says ; — 
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At present we have merely to consider the question so far as it relates to the 
goods and chatties of a native who wilfully and intentionally destroys himself, and 
who cannot in strictness be called a felo Ue se ; and we now proceed to deal with 
that question, and with that question alone.'^ 

The point so decided we think perfectly clear, and it is not necessary to go 
farther. Since the New Code, which confines the penalty of forfeiture within niuc|i 
narrower limits than existed previously to its enactment, and does not extend it to 
the property of persons committing suicide, the case can hardly again arise. 

We have no doubt that it is our duly in this case humbly to advise Her Majesty 
to dismiss the appeal, with costs. 


The 29tb July 1863. 

Present: 

Lord Kingsdown, Lord J ustice Knight Bruce, Lord Justice Turner, and Sir L. Peel. 

Onus probandi— Inheritance— Legitimacy. 

On Appeal from the Siidder Detvanny Adaivluc at Calcutta, 

Khajah Mahomed tfour Alt Khan, 
versus 

' ' Ashruffoonissa and others. 

The plaintiffs having to prove not only their relationship (which was not disputed), but their heirship 
(which depended upon the illegitimacy of the defendant), were hedd bound to give sufficient general evidence 
in support of their case, to throw upon the defindant the onus of proving his legitimacy. 

It is with great regret that their Lordships in this case find themselves unable 
to dispose of the case upon the evidence as it stands. 

The facts on each side are vSuch that they must, from their very nature, be 
capable of clear and distinct proof. If Abdool Kadir Khan, alias Wuzur Jan, was 
the miserable ^ object which has been described by the respondents, it must have 
been a fact known not only to all the members of the family, but to the medical 
men who attended him, and to all respectable people in the neighbourhood who 
were in the habit of associating with him. On the other hand, if he was a married 
man, and contracted a legal marriage with Ala Rukhee Begum, as is alleged, and 
the son of that marriage lived in the family, and on the death of the father was 
acknowledged as' his heir, that is a fact which must be equally capable of proof. 
Unfortunately, the witnessess on both sides are of such a character that it is im- 
possible for the Court to place any reliance upon their testimony. 

The Judge of the Zillah Court has pronounced in the strongest terms his opinion 
that the appellant in this case is entitled, and that the case against him is a conspi- 
racy. But, instead of stating the grounds iiponVhich he arrived at the conclusion, 
he confines himself to alleging that as his opinion, and that he has no doubt about 
it. He has not afforded to the Court that assistance which it is entitled to expect, 
an4 which I believe by the Regulations he is bound to afford. On the other hand, 
we cannot say that the Sudder Court ha.s proceeded in a manner which is entirely 
^jatisfactory. They hardly seem to have allowed sufficient weight to the circum- 
stance that the respondents (who are the plaintiffs) were the party who had to make 
out the case. They have not only to prove their relationship, which is not disputed, 
but their heirship, which depends upon the illegitimacy of the appellant ; and they 
must give sufficient general evidence to throw upon him the onus of proving his 
legitimacy. 

Their Lordships, therefore, must advise Her Majesty to remit the case to India. 
Probably the proper order will be, to affirm the decree of the Sudder Courts so far 
as it reversed the decree of Zillah Judge ; to reverse the Sudder decree in . other re- 
spects: and to remit the cailse to the Sudder Court, with directions that they shall 
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send it back to the Zillah Court to receiv'e such further evidence as either party may 
otfer, and to proceed afterwards to the regular hearing, and adjudication of the cause.- 
There will be no costs in this appeal 


Khajah Mahomed Gout Ali Khan vs. Kajah Ahmed Khan, 

With respect to the decision in the casep it must stand over until the result of 
the proceedings in the case of Khajah Mahomed Gour Ali Khan Ashruffoon- 
nissa and others'" is known, the appellant being the same in both cases. 

If the appellant should not make out any title in the other case, be will have no 
interest in this. 


The SOth November I860. 

Present : 

Lord Justice Knight Bruce, Sir E Eyan, Lord Justice Turner, Sir L; Peel, and 

Sir J. W. Colville. 

Kul© of Succession to a Principality— Judgment in rem and Judgment inter partem 
(Distinction between)— Hindoo widow (Decree against, binding on Heirs)— 

. Joint Hindoo Famly— Onus probandi (Allegation of partition) 

—Inheritance by widow of separate estate. 

On Appeal from the Sadder Dewanny Adawlut at Jfadrasv 
Kattama Nauchear, 
versus 

The Kajah of Shivagungahr 

The succession to a zemindary wMcli is admitted to be in the nature of a' Principality— impartiBlb amf 
capable of enjoyment by only one member of the family at time— is governed (in the absence of 

special custom of descent) by the general Hindoo Law prevalent in the part of India in which' the zemin-- 
dary is situated, with such qualifications only as flow from the impartible character of the subject. 

The succession to such a zemindary may be governed by a particular or customary canon of descent 

A judgment is not a judgment in rem^ because, in a suit by A for the recoveiy of an estate from By it 
has determined generally concerning the status of a particular person or family j it is a judgment iutsr 
pm'tss. ^ ‘ 

The same principle which has prevailed in England as to tenants in tail representing the inheritance, 
would seem to apply to the case of a Hindoo widow ; and it is obvious that there would be the greatest 
possible inconvenience in holding that the succeeding heirs were not bound by a decree fairly and properly, 
obtained against the widow. 

A decree in a suit brought for a zemindary 'by a Hindoo widow, binds those claiming the zemindary in-- 
, succession to her. Unless the decree can be successfully impeached on some special ground, it will be an* 
efiectual bar to any new suit by any persdn claiming in succession to her. Eor, assuming her to be*- 
entitled to the zemindary at all, the whole estate would, for the time, be vested in her, absolutely for some 
purposes, though, in some respects, for a qualified interest ; and, until her death, it could not be ascertained, 
who w' ould be entitled to succeed. 

A person, admitting that brothers have been joint in estate, and alleging a partition at a particular place 
and time, must take upon himself the burden of proving that partition. 

Notwithstanding the fact that the grantee selected by Government after the escheat of the ’zemindary 
was a remote kinsman of the zemindar of the former Hne, it was held to be the necessary conclusion from' 
the terms of the- grant and the circumstances in which it -was made that the zemindaiy was the 
self-acquired^roperty of the grantee. 

The course of succession, according to the Hindoo Law of the South of India, of a zemindary so* 
acquiied, w^here the family was in other respects an undivided family, was held to be that, the husband* 
dying without male issue, his wddow inherited. 

in the case of property, of which -part is the common property of a joint Hindoo family, and part- 
the separate acquisition of a deceased brother, his widow (in default of male issue) succeeds to his separate 
estate, 

’there ^ being a community of interest and unity of possession between all tbe members of a united^ 
family having common property, it follows that, upon the death of any one of them, the others may 'svell take , 
by sumvorriiip that in which they had, during the deceased’s life-time, a common intef^t and common 
^oss^ibn. * , 
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But tile law of partition sliows that, as to the separately acquired property of one niemher of a united 
family, the other members of that family have neither eommuuity of interest nor unity of possession. The 
foundation, therefore, of a right to take such property by survivorship fails ; and there are no grounds for 
postponing the widow’s right to inherit it to*any superior right of the co-parceners in the uudi'^ided 
property. 

The subject of this appeal, and of the long litigation which has preceded it, 
is the zemindary of Shivagungah in the District of Madura and Presidency tof 
Madras. ^ 

The zemindary is said to have been created in the 3 ^ear 17S0 by the then Na- 
bob of the* Carnatic, in favor of one Shasavarna, on the extinction of whose lineal 
descendants in 1801 it was treated as an escheat by the East India Company, which, 
had . then become possessed of the sovereign rights of the Nabobs of the Carnatic, 
and was granted by the Madras Goyernment to a person whom we shall distinguish 
by one of his many names as Gaiuivullabha. He had an elder brother named Oya 
Taver, who predeceased him, dying in T8J5. The zemindar himself died on the 
' 19th of July 1 829. 

He had had seven wives, of whom three only survived him. Of the deceased 
wives, the first had a daughter (since dead), who left a son named Vadooga Taver ; 
the second had a daughter named Bootaka ; the third had two daughters, Kota and 
Kauttama, the present appellant ; and the fourth was childless. The three surviv- 
ing widows were Unga Muttoo Nauchear, Purvata Nauchear, and l\lootoo Veray 
Nauchear. Of these Purvata was enceinte at the time of her husband’s death, 
and afterwards gave birth to a daughter named Sowmia. The two others were 
childless. 

Oya Taver, the brother, left three sons, of whom the eldest was named Muttoo 
Yadooga. 

The zemindary is admitted to be. in the nature of a Principality, — impartible, 
and’ capable of enjoyment by only one member of the family at a time. But what- 
ever suggestions of a special custom of descent may heretofore have I>een made 
(and there are traces of such in the proceedings), the rule of succession to it is now 
admitted to be that of tlie general Hindoo Law prevalent in that part of India, 
with such qualifications only as flow from the impartible character of the subject. 

Hence, if the zemindar, at the time of his death, and his nephews, were mem- 
bers of an undivided Hindoo family, and the zemindary, though impartible, was 
part of the common* family property, one of the nephews was entitled to succeed 
to it on the' death of his uncle. If, on the other hand, the zemindar, at the -time of 
his death, was separate in estate from his brother’s — family, the zemindary ought 
to have passed to one of his widows, and failing his widows, to a daughter, or de- 
scendant of a daughter, preferably to nephews ; following the course of succession 
which .the law prescribes for ^^eparate estate. These propositions are incontestible 
but Gaurivullabha’s widows and daughters have advanced a third, which is one of 
the principal matters in question in this appeal. It is that, even if the late zemin- 
dar continued to be generally undivided in estate with his brother’s family,, this 
zemindary was his self-acquired and separate property, and, as such, ■was deseen- 
/libie, like separate estate, to his widows and daughters and their issue preferably to 
his nephews, though the latter, as co-parceners, would be entitled to his share in 
the undivided' property. Upon this view of the Jaw, the question -whether the 
family were undivided or divided becomes immaterial. The material question of 
fact would be wliether the zemindary was to be treated as self-acqiiirecl separate 
property, or as part of the commou family stock. 

Whichever , mby have been the proper rule of succession, it is certain that, if 
not on the death of Gaurivullabha, at least on the failure of his male issue, being 
demonstrated by the birth of his posthumous daughter, his nephew Muttoo 
Yadooga Taver obtained possession of the zemindary. He seems to have set up an 
instrument wliicb, in the proceedings, Is called a Avill. On the appellant’s side this 
is treated as a forgery, does not now treat the document as a testamentary dis- 
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positioiL or as material to his title ; and it may, therefore, be dismissed from 
consideration, Muttoo Vadooga obtained possession with the concurrence of the 
various members of the family, and of Government and its officers, as is shown by 
the documents at pp. U2. and 63 of the Appendix. He afterwards obtained from 
the then three surviving widows the razeenamah or agreement set out at p. 64 of 
the Appendix. He continued in possession without litigation, if not without 
dispute, until his death, which took place on the 21st of July 1831 ; and was then 
succeeded by his eldest son, Bodhaguru Sawmy Taver. ^ 

Soon after this event, began the litigation concerning this property, ‘which has 
now continued upwards of thirty years. Its history may be conveniently divided 
' into three periods : ihQ first beginning with the institution of suit No. 4 of 1832, and 
ending with the order of the Queen in Council in 1344 ;the second beginning from 
the date of that order, and ending with the death of the widow, Unga Muttoo, on 
the 23rd of June 1850 ; and the being that which covers the proceedings 
which have been had since Unga Muttoo died. 

Ti'he suit No. 4 of 1832' was brought by Velli Nauchear, the daughter of 
Gaurivullabha by his first wife, on behalf of her infant son Muttoo Vadooga. It 
claimed the zemindary for the infant by virtue of an Arzi said to have been sent 
to the Collettor by Gaurivullabha in 1822, according to which the succession would 
be to the son of a daughter in preference to his widows, and a fortiori in prefer- 
ence to his brother s descendants. The defence to this suit insisted that the zemin- 
dary had been granted to Gaurivullabha solely in connsequence of his relationship 
to the former zemindars, and was, therefore, to be treated as part of the undivided 
family estate, and, as such, descendible to the eldest of the male co-parceners in 
perference to any descendant in the female line from Gaurivullabha. The reply 
did not raise any distinct issue as to the character of the family, whether divided or 
undivided^ but insisted that the zeminflary was to be regardea as the self-acquired 
and separate pi^operty of Gaurivullabha, and ought to pass by virtue of the Arri to 
the plaintiff. 

In 1833, twm other suits were instituted against the zemindar in possession. Of 
these, that distinguished as No. 4 may be left out of consideration, inasmuch as the 
plaintiff in it rested his title on an alleged adoption by Gaurivullabha, of which he 
failed to give satisfactory proof. Such a title, if established, would, of coarse, have 
been paramount to the claims of either the nephews or the widows.. 

No. 3 of 3833 is, however, the most important, with reference to this appeal, of* 
the three suits- now under consideration. It was brought by Unga Mootoo, the fifth 
wife and the elder of the three widows of Gaurivullabha. She set up an adoption, 
or q%iasi adoption, of Gaurivullabha, by the widow of the last zemindar of the 
eider line, and treated this as the consideration, or a principal consideration, for the 
grant of the zemindary made to him by the East India Company ; and she insisted 
that Muttoo Vadooga Taver, on her husband’s death, got possession of the zemin- 
dary, of which she was the legal heiress, by means of the forged will. The defence 
to this suit, so far as it related to the title of the zemindar in possession, was sub- 
stantially the same as that made to the suit No. 4 of 1832 ; but it also denied the, 
alleged forgery of the will, and insisted on the razeenamah executed by Unga 
Mootoo and the other widows to Mutdoo Vadooga Taver. In her reply, Unga 
Mootoo did not raise any distinct issue as to the division or non-division of the family. 
She submitted, as an issue of fact, that the zemindary had been acquired by the sole 
exertions and merits of her husband ; and, as an issue of law, that what is acquired 
by a man; without employment by his patrimony, shall not be inherited by his 
brothers and co-heirs, but if he dies without male issue, shall descend to his widows, 
his daughters, and parents, before going to his brothers or remoter collaterals. 

These three suits were all dismissed by^ the Provincial Court. We have not 
the decree or decrees of dismissal, but it seems probalje that they were heard and 
;disposed of together. It also appears that, although there was not in any of them 
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a Jisbinct issue, whether Gaurivullabha and his nephews were or were not an 
uadiv^ided Hindoo family, some evidence was given in the suit No. 4 of 1832 to show 
that he and his brother were separate in estate. There was an appeal in each of 
three suits, arnJ^these were heard together, and disposed of by tlie decree of the 
Sudder Court, which is set out at p. 270 of tlie Appendix. 'J’hat decree dismissed 
No, 4 of 1833 'on the ground that the plaintiff had ffdled to prove his alleged adop- 
tion by Gaurivullabha, and it dismissed No. 4 of 1832 on the ground that the suc- 
cession to the zemindary was governed by the general Hindoo Law, and not by any 
particular or customary cannon of descent ; so that, if descendible as separate 
estate, it wo.uld go to the widows of Gaurivullabha in preference of a grandson by a 
daughter. In the suit No. 3 of 1832, it decided, that, as a matter of fact, the 
zemindary was the self-acquired and separate property of Gaurivullabha : secoiidltf, 
that according to the opinion of the Pundits whom it had consulted, the rule of the 
succession to the zemindary, though self-acquired, would depend on the tact 
whether the brothers had or had not divided their ancestral estate ; that in the 
former case it would belong to the widow, and in the latter to the nepliew : thirdly, 
that, upon the whole evidence, the‘brothers must be taken to have divided their an- 
cestral property : and lastly, that the plaintiff Uiiga Mootoo was entitled to recover 
the zemindary, not having iforfeited her riglits by the e^vecution of the razeenarnah. 

Against this decree, the zemindar, then in possession, appealed to Her Majesty 
in Council. The order made on that appeal on the tOth of June 1844, was that the 
decree of the Sadder Court should be reversed, with liberty to die respondent, 
XJnga Mootoo, to bring a fresh suit., notwithstanding the decree of the Provincial 
Court, at any time wnthin three years from the filing of that order in the Sudder 
Dewanny Adawlut. The grounds bn which their Lordships who recommended this 
order proceeded were, as appears from the judgment delivered by Dr. Lushingtou, 
that the Sudder Court had miscarried in deciding the question of division which 
was not one of the pdints reserved in the cause, nor was expressly raised u23oa the 
pleadings, but that the respondent ought to be allowed to remedy the omission in a 
new suit. And *their Lordships added that, though they could make no ordejr on 
the subject, it would be exceedingly desirable that it should be known to all those 
who were interested in the property that the question of division or non-division 
appeared to be the only point on which the main question of the title to the pro- 
perty would ultimately depend. 

On the 20th of August 1845, TJnga Mootoo commenced her second suit in/or- 
md pawperis. In the interim, Bodhaguru Taver had died, and the zemindary had 
passed to his brother Gaurivullabha, the father of the respondent,^ and he with a 
younger brother were the defendants to the new suit. In her plaint, the widow, 
after stating the pedigree of the family, some of the former proceedings, and the 
desire of Vein Nachyar, the widow of the last zemindar of the elder line, to make 
Gaurivullabha, the first of that name whom we have mentioned, her successor, pro- 
ceeds to allege that with that object she had caused him and his elder brother Oya 
Taver to make a partition of their ancestral property as early as the year 1792.. 
The plaintiff then excuses her omission to plead this fact in the previous suit by saying 
■ that she had been advised ; it was only necessary for her lo show that her husband 
had been adapted by Vein Nachyar, and that the zemindary was his self-acquisi- 
tion. She then proceeds to allege that, on the death of Vela Nachyar, he actually 
became zemindar until he was dispossessed by the usurpers ; on whose defeat and 
destruction by the East India Company he was agmn put into possession under their 
grant. She also, in this suit, makes the alternative case that, even if no partition 
of their ancestral property took place between Gaurivullabha and his brother Oya, 
she, as the eldest widow, was entitled to the zemindary, as separate acquisition, in 
preference to that brother s descendants, ancl pleads the decision in what is called 
the Sandayar case, \o prove l;hat such is the Hindoo Law, and that the opinion given 
in the former cage by the Pundits to the contrary erroneous. 
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III his answer, the first and principal defendant recapitulated the several facts 
^ relied upon by Bodhagurii in the former suit as constitutiog liis title. He insisted 
that/by the decision of the Privy Council, the contest was narrowed to the issue whe- 
ther the brotheivS were undivided in estate or not, and that the plaiitiff should have 
rested her claim on that issue. He contended that there had been no partition 
• The points recorded in the suit (Appendix p. 24) are thus somewhat vaguely 

The plaintiff to prove, by means of documents and witnesses, that division 
took place in 1792. As the defence is but a denial of this circumstance, the defen- 
dant cannot be called upon to establish the negative side by direct proof. But the 
defendant will have to prove the p)oints mentioned in paragraplis 2 "to 5 of the 
answer; and he is required to use, if possible, strong arguments against the points 
particalarly spoken of by the plaintifi?’ 

A large body of evidence is, in fact, given by each side on the question of divi- 
sion or non-division. The case was heard by the Ziiiah Judge, Mr. Baynes, wdiose 
decree, dated the 27th of December 1847, is at page 143 of the Appendix. The 
effect of it was that the only question really open "between the pjarties was that 
of division or non-division ; tliat the plaintiff had failed to prove the partition 
between GaiuivuUabha and his brother Oya ; and that her suit must be dismissed 
with costs. 

Against this decree, and on the 6tb of April 18 t8, Unga Mootoo appealed to 
the Sudder Court. The defendant Gaurivullabha then died, and bis infant son the 
present respondent, came in, and on tlie 5th of November 1849, filed an answer to 
the appeal. Before the appeal was heard, and on the 24th of June 1850, IJno'a 
Mootoo also died, and wdth her death ended the second stage of this long litigatimi. 
On the death of Unga Mootoo, the Court seems to have issued a notice in the form 
ordinarily usei on abatement of an appeal by the death of the appellant, calliiV 
upon the heirs of the deceased to come forward and prosecute* the suit. This form 
of notice, it is obvious, was hot strictly applicable to a case like the present, where 
upon the death of a Hindoo widow, the right of action formerly, vested in her 
devolves not upon her heirs but upon the next heirs of her hnsbuicl and to this 
circumstance may be traced some of the confusion which is observable in the subse- 
quent proceedings, Such as it was, however, the notice brought into the field 
three sets of claimants. The first consisted of Boothaka NauclKnrr/the-d^mgliter of 
Gaurivullabha by his second wife, and Kota and the present appellant, his daughters 
by his third wife, Tliey claimed as the rightful heirs of the zemindary, if it passed 
as separate property, next in succession to the widow Unga Mootoo ; but considering 
its impartible nature they expressed their willingness that it should be enjoyed first 
by Boothaka for her life, next by Kota for her life, and lastly by the appellant. They 
treated Sowmia, the daughter by the sixth wife, as excluded from the succession by 
reason of her marriage witli Bodhaguru, and of her being then a childless widow^ 

Sowmia,however, came forward by a separa1:e petition, claiming to be heiress 
both to Unga Mootoo and the zemindary, by virtue of an instrument alleged to 
nave been executerl by Unga Mootoo in her life-time. 

A third claimant was Muttoo Vadooga, the plaintiff in the dismissed suit of 
1832. His contention was that, though the decree in that suit may have been 
right in preferring to his claim that of Unga Mootoo, his title as grandson was 
nevertheless preferable to that of daughters, and that, on the death of the widow, he 
became entitled to the zemindary. 

. .Counter-petitions were fileS on behalf of the respondent, objecting to the 
revival of the appeal by any of these claimants ; and it is ohservalde that he then 
insisted they ought to be compelled to bring fresh suits for the trial of their alleged 
rights, in order to give him the means of alleging and proving certain special mat- 
ters of defence against them, of which he would not have the benefit in the suit of 

Mootoo. 
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The Sudder Court, iu dealing with those claims to prosecute the appeal, has 
made three different and inconsistent orders : — ^ 

By. Ihe first, dated 21st October 1850 (Appendix 1, p. 200^ it held that none of 
the claimants co’iild prosecute the appeal, which is directed to be removed from the 
file, but left any of them at liberty to bring a new action to enforce their respective 
claims, provided it was commenced before the 30th of April 1851. 

They all petitioned for a review of this order : couiTter-petitions were filed on 
behalf of the respondent*; and the Court, by its order of the 1st of May 1S5I, not- 
withstanding an adverse opinion given by the Pundits of the 7tb of March preced- 
ing, reversed its former ordei\ and directed the appeal to be replaced on the file, 
and the several* claimants to be made supplemental appellants ; resolving to hear 
the appeal, and, if it should be sustained, to determine the mode in wliich their 
rights as against each other and the defendant should be tried. 

On the 19th of April 1852, the Court, apparently of its own mere motion on 
taking up the record of the appeal, reversed this order of^the 1st of May 1851, and 
ruled that the several claimants could not be heard on the appeal, hut might pro- 
secute their respective rights in the Court of first instance, Avliicli Court was to be 
guided iu the admission aod hearing of their claims by the Regulations in force, and 
the appeal was again removed from the file. 

Thereupon the respondent slufted his ground, and by a petition dated the 30th 
of Jiine 1852, objecfed to the last order and prayed for a review of it. His conten- 
tion then was that the heirs next in succession to Unga Mootoo, according to that 
course of succession, might have been admitted to carry on the appeal, and that it 
was a hardship on him to have to litigate his title with them in a new suit. The 
Court, however, by its proceeding of the 16th of September 1852, adhered to its 
order, giving at the same time a not very intelligible explanation of it. 

Of the three daughters of Gaurivullabha who joined in the first of the above- 
mentioned applications to the Sudder Court, the appellant alone brought a fresh 
suit. The plaint was not 'filed until the 5tli of December 1856 ; but there seem to 
have been various intermediate proceedings before both the Zillah and Sudder 
Courts. These are referred to in the appellant’s petition of appeal at page 200 of 
the' Appendix, line 51, but are nowhere stated in detail. Her plaint stated that 
her father and his brother Oya Taver were divided in state prior to 1801, and were 
then living separately ; that the zemindary was granted exclusively to the former, 
and was, therefore, his self-acquisition, and enjoyed by him in exclusion of his 
brother. 

The appellant’s title in succession to Unga Mootoo is thus stated : — “ The ze- 
inindaiy, which is the self-acquisition of the plaintiff’s father after bis division 
with Oya Taver, belongs, on the death of his widow, Unga Mootoo, to his second 
daughter the plaintiff, who has male and female issue : whilst his first daughter 
** Boothaka has no issue, and the third daughter Sowmia is a widow.’.’' In the seventh 
paragraph (Appendix, p. 251), (though the point is not taken so distinctly as in the 
suit of Unga Mootoo) she claims the zemindary as her father’s self-acquisition irres- 
pectively of the alleged partition with his brother, and question of division. 

The answer took a formal objection to the suit, that it was brought against 
the guardian of the infant zemindar, and not, ‘as it ought to have been, against the 
infant jointly with his guardian. It also insisted on the Regulation of Limitation 
and the decree of the I7tlx of December 1847, as bars to the appellant’s claim. It 
further impeached her title as the heir next in succession to Unga Mootoo in that 
line of succession, alleging that there were descendants of Gaurivullabha through bis 
elder widows, and it again pleaded many of the facts put in issue in the suit of 
1845, as constituting the title of the infant zemindar. The estate being then in the 
custody of the Court of WardvS, the Collector was made a defendant, and put in a 
similar answer. Replies an^ rejoinders were filed ; but without settling any issues 
or taking any evidence in the cause, the Zillah Judge, (Mr. Cotton,) on the 25th of 
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August 1859; dismissed the suit together with the suit No. 4 of 1857, which had 
been instituted by Sowmia, but with which we have Uo concern. His reasons for 
dismissing the appellant's suit were -.—firsts that, upon the question of division, she 
was concluded by the decree of 1847, which he treated as a judgment in rem, made 
final by the removal of the appeal from the file ; and secondly, that it was clear 
upon the opinions of the Pundits, that the zemindary, whether self-acquired or, not, 
could not descend to the ‘widow, nor aforderi to a daughter, except in the event of 
the zemindar having been of a divided family. * 

The appellant appealed from this decision to the Sudder Court, praying that 
the suit might be remanded for adjudication on the merits. Her appeal was dis- 
missed by a decree dated the 5th of November 1859. The Sudder *Court seems also 
to have considered that, by the dropping of the appeal on Unga Mootoo’s death, 
the decree of 1847 had become final, and, as such, was an effectual bar to the 
appellant’s claim. On the third of March 1860, the Sudder Court refused to give the 
appellant leave to appeal to Her Majesty in Council ; but special leave was after- 
wards given on the recommendation of the Committee. 

The present appeal is against the decree of the Sudder Court of the 5th of 
November 1859, and its order of the 3rd of March 1860, and the jlecree of the 25th 
of August 1859. It is also against the order of the Sudder Court of 1852, and the 
decree of the Civil Court of Madura of the 27th of December 1847. If, therefore, 
the latter decree is, in truth, a bar to the appellant's obtainitlg effectual relfef in 
her original suit, the appeal seeks, by re-opening that decree, to remove the bar. 

And here, before going farther, their Lordships deem it right to remark shortly 
upon the extraordinary doctrine touching this decree which was pronounced by the 
Zillah Judge when dismissing the suit of 1856 ; because, if unnoticed Here, as it 
seems to have been unnoticed by the Sudder Court, it may find acceptance with 
other unprofessional Judges, and embarrass the course of justice in India. Their 
Lordships would otherwise think it unnecessary to observe that a judgment is not a 
judgment in Tern, because, in a suit by A fur the recovery* of an estate from B, it has 
determined an issue raisbd concerning the status of a particular person or family. 
It is clear that this particular judgment was nothing but a judgment inter partes ; 
and the, only question which could properly arise concerning it in the suit of 1 856 
was to what extent, as such, it was binding on the appellant. 

Their Lordships also feel constrained to observe that the various proceedings 
which have taken place since Unga Mootoo’s death have signally failed to do justice 
between the parties, or to dispose of the matters in dispute between them by any- 
thing approaching to a regular course of trial and adjudication. When Unga Moo- 
too died, the decree of 1847 was not a final decree. An appeal was pending against 
it. Either it was binding upon those who, in the event of her title being a good 
one, would succeed to the zemindary, or it was not. Those persons were obviously 
not her heirs, but the next heirs of her husband according to the canon of Hindoo 
Law, which defines the succession to separate estate. It ought not, their Lordships 
conceive, to have been a difiScult matter to ascertain the persons answering to this 
description. If the decree were in its nature binding on them, they, when ascer- 
tained, ought to have been allowed to prosecute the appeal. If the decree were not 
binding upon them, it ought not to have been treated as an obstacle to the full trial 
and adjudication of their rights in an original suit. The Sudder Court, however, 
after making two other ,and inconsistent orders,, referred the parties to an original 
suit ; and yet a suit of that nature, when brought by the appellant, has been since 
disposed of against her summarily, and without taking evidence, on the ground that 
the main and essential issue in it was concluded by the decree of 1847. Therefore 
she has fallen, so to speak, between two stools. She has had neither the benefit of 
the appeal against the decree of 1847, nor a fair trial of her right in a new suit. 

It has been ingeniously argued here that for this result the appellant is herself 
so)ely r^ponsLble ; that the suit which ought to have brought, and which the 
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Budder Court intended her to bring, was one in the nature of a bill of revivor, or a bill 
of revivor and supplement, limited to the object of obtaining from the Zillah Court 
a declaration that she had established her title to stand in the place of TJnga Mootoo, 
and carry on the former suit. Whether the procedure of the Courts of the East India 
Company admitted of such a suit (and no precedent of one has been produced,) 
their Lordships are no-t prepared to say. But they have a very strong and clear 
opinion that such was not the nature of the suit wdiich the Sudder Court had in its 
contemplation when it made its order of 1S52. The omission to reserve the hearing 
of this appeal until the determination of the new^suit ; its removal from the hie, 
which seems to be tantamount to its dismissal for want of prosecution, and has been 
so treated in these proceedings ; the contention of the respondent himself in his 
counter-petitions filed in opposition to the first applications for leave to prosecute 
the appeal, — all point to the conclusion that the new and original suit intended was 
one in which the whole* title of the claimants should l)e again pleaded and litigated. 

The subsequent and obscure order of the 16th of September 1S52 (Appendix, 
p. 24b) is hardly inconsistent with this, though it seems to contemplate that the 
decree of 1847 might prove an effectual bar to the suit which the Court itself had 
directed. Yet, if there was ground for this apprehension, in what a position had 
the Sudder Court placed the claimants ? It had denied to them the power of pro- 
secuting the appeal i it bad thereby made final that which was not in its nature 
final ; and having thus tied their hands, it sent them to wage a contest in a 
new suit in which, so bound, they could not but fail. If, therefore, the decree 
of 1847, when final, was binding on the claimants, the Sudder Court ought 
either to have dealt with the appeal on the merits, or it ought to have declared 
the claimants at liberty to bring and prosecute the new suit, notwithstanding 
that decree. 

In either view of the case, therefore, there was a grave miscaiTiage of justice 
in the earliest order of the Sudder Court which is appealed against, viz., that of the 
16tb of April 1852. 

It 'seems, however, to be necessary, in order to determine the mode in which 
this appeal ought to be disposed of, to consider the question whether the decree of 
1847, if it had become final in Un’ga Mootoo’s life-time, would have bound those 
claiming the zemindary in succession to her. And their Lordships are of opinion 
that, unless it could be shown that ther^had not been a fair trial of the right in 
that suit — or, in other wmrds, unless that decree could have been successfully im- 
peached on some special grounds — it would have been an effectual bar to any new 
suit in the Zillah Court by any person claiming in succession to Unga Mootoo. 
For, assuming her to be entitled to the zemindaiy at all, the whole estate would, 
for the time, be vested in her, absolutely for some purposes, though, in some respects, 
for a qualified interest ; and, until her death, it could not be ascertained who would 
be entitled to succeed. The same principle which has prevailed in the Courts of 
this country as to tenants in tail representing the inheritance, would seem to apply 
to the case of a Hindoo widow ; and it is obvious that there would be the greatest 
possible inconvenience in holding that the succeeding heirs were liot bound by a 
decree fairly and properly obtained against the widow. 

But, then, assuming that tlie succeeding heirs would be so bound, it was 
strongly insisted on the part of the respondent that this Committee can do no more 
than remand the cause, -with directions to the Sudder Court to hear and determine 
the appeal against the decree of 1847 ; that it cannot itself deal with the merits of 
a decree of a Zillah Court, until they have been determined b}^ the Appellate Court. 
Their Lordships, however, are not of that opinion. The appeal was ripe for hear- 
ing by the Sudder Court. Their Lordships have before them ail the materials for a 
decision upon the merits, which have been fully argued before .them. They con- 
ceive, therefore, that tliey^ are not bound to yield to this technical objection. On 
the contrary, they think that it is .competent to them to advise Her Majesty to 
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make the order wbicli the Suckler Court ought to have' made in 1852, and that it m 
their dut}^ to do so. 

Tlie* substantial contest between the appellant and the respondent is, as it was, 
between Unga Mootoo and the respondent's predecessors, whether the zemindary 
ought to have descended in the male and collateral line ; and the determination of 
this issue depends on the answers to be given to one or, more of the * following 
questions : — ' * ... * 

1. Were Gaurivullabha and his brother undivided in estate, or had a partition 

taken place between them 1 * 

2. If they were undivided, was the zemindary the self- acquired and separate 
property of Gaurivullabha? And if so — 

3. What is the course of succession according to the Hindoo Law of the south 
of India of such an acquisition, "where the family is in -other respects an undivided 
family? 

Upon the first question their Lordships are not prepared to disturb the finding 
of Mr. Ea: ymes in the decree of 1817. There are undoubtedly strong reasons for 
concluding that Gaurivullabha and his brother, after the acquisition by the former of 
the zemindary, lived very much as if they were separate. But this cricumstance is' 
not necessarily inconsistent with the theory of non-division, if, as was likely, the fami- 
ly and undivided property was very inconsiderable in comparison of the separately- 
enjoyed zemindary. And Unga Mootoo, having admitted that the brothers- had 
beeji joint in estate, and alleged a partition at a particular place and time, took upon 
herself the burthen of proving that partition ; a burthen fronr which, it must be 
admitted, she has nofc satisfactorily relieved herself. ISfor can their Lordships, in 
considering this question, be unmindful of the presumption which arises from the 
lateness of the period at which the allegation of division was first made : and from; 
the silence of the parties in the suits of 1832 and 1833, as well as in the suit of 
1823, which is mentioned in these proceedings, upon the subject of a partition 
which, if it had ever taken place, must have been in the knowledge of all the 
menibers of the family. 

* The second question their Lordships have no hesitation in answering in the 
affirmative. Every Court that has dealt with the ^question has treated the 
zemindary as the self-acquired property of Gaurivullabha. Their Lordships conceive 
that this is the necessary conclusion fronj^the terms of the grant, .and the circum- 
stances in which it was made. The mere fact that the grantee selected by Govern- 
ment was a remote kinsman of the zemindars of the former line does not, their 
Lordships apprehend, bring this case wdthin the rule cited from Strange’s “Hindoo 
Law” by Sir Hugh Cairns. 

The third question is one of nicety and of some difficulty. The conclusion 
whicli the Courts in India have arrived at upon it, is founded upon the opinion of 
the Pundits and upon authorities rcferi’ed to by them. We shall presently examine 
those opinions and authorities ; but, before doing so, it will be well to consider more 
•fully tlie law of inheritance as it prevails at Madras and throughout the southern 
pans of India, ‘and the principles on which it rests and by which it is governed. 
The law which governs questions of inheritance in these parts of India is to he 
found in the Mitacshara, and in Cnapter 2, Section 1 of that work the right of widows 
to- inherit in default of female issue is fully considered and discussed.' 

The Mitacshara purports to be a commentary upon the earlier institutes of 
Yaynawulkya ; and the Section in question begins by citing a text from thar work, 
which affirms in general terms the right of the widow to inherit ,on the failure of 
male issue. But when 'the author of the Mitacshara refers to various autliorities 
which are apparently in conilict with the doctrines of Yaynawulkya, and, after 
' reviewing those authorities, seeks to reconcile them by comiiiig to the conclusion 
. a wedded wife, being chaste, takes the wliole estate of ajnan, who, being sepa- 

his co-heirs, and not subsequently re-united with them, dies leaving no 
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male issuc.'^ This text, it is true, taken by itself, does not carry the rights of 
widows to inherit beyond the cases in which their husbands have died in a state of 
separation from their co-heirs, and leaving no male issue ; but it is to be observed * 
that the text is propounded as a qualification of the larger and more general propo- 
sition in favor of widows : and, consequently, that, in construing it, we have to con- 
sider whaliiare the limits of the qualification, rather than what are tlie limits of 
the right Now, the very terms of the text refer to cases in which the whole es- 
tate of the deceased has been his separate property, and, indeed, the whole Chap- 
ter in which the text is contained, seems to deal only with cases in which the pro- 
perty in question has been either wholly the common property of a united family, 
or wholly the separate property of the deceased husband. We find no trace in it 
of a case like that before us, in which the property in question may have been in 
part the common property of a united family, and in part the separate acquisition- 
of the deceased ; and it cannot, we think, be assumed that, because widows take the 
whole estates of their husbands when they have been separated from and not sub- 
sequently re-united with their co-heirs, and have died leaving no male issue, they 
cannot, when their Imsbands have not been so separated,, take any part of their 
estates, although it may have been their husband’s separate acquisition. The text, 
therefore, does not seem to us to govern this case. 

There being then no positive text governing the case before us, we must look 
to the principles of the law to guide us in determining it. It is to be observed, in 
the first place, that the general course of descent of separate property according to 
the Hindoo Law is not disputed. It is admitted that, according to that Law, such 
property descends to widows in default of male issue. It is upon the respondent, 
therefore, to make, out that the property here in question, which was separately 
acquired, does not descend according to the general course of the law. The way in 
which this is attempted to be done, is by showing a general state of co-parcenaryship 
as to the family property ; but assuming this to have been proved, or to be pre- 
sumable from there teing no disproof of the normal state of co-parcenary ship, 
this proof, Or absence of proof, cannot alter the case, imlevss it be also the 
law that there cannot be property belonging to a member of a united Hindoo 
family, which descends in a course different from that of the descent of a share 
of the property held in union; but such a proposition is new, unsupported 
by authority, and at variance with principle. That two courses of descent 
may obtain on a part division of joint property, is apparent from a passage in Mac- 
naghten’s Hindoo Law,” title “ Partition,” vol. I., page 53, where it is said as fol- 
lows : — “ According to the more correct opinion, whether there is an undivided resi- 
due, it is not subject to the ordinary rules of partition of joint property. In other 
words, if, at a general partition, any part of the property was left joint, the widow 
of a deceased brother will not participate, notwithstanding the separation, but such 
undivided residue will go exclusively to the brother.” 

Again, it is not pretended that, on the death of the acquirer of separate property, 
the separately acquired property falls into the common stock, and passes like ances 
tral property. On the contrary, it is admitted that, if the acquirer leaves male 
issue, it will descend as separate property to that issue down to the third generation. 
Although, therefore, where. there is male issue, the family property and the separate 
property would not descend to different persons, they would descend in a different 
way, and with different consequence ; the sons taking their fathers sliare in the 
ancestral property subject to all the rights of the co-parceners in that property, and 
his self-acquired property free from those rights. The course of succession would not 
be the same for the family and the separate estate ; and it is clear, therefore, that, 
according to th^ Hindoo Law, there need not be lAity of heirship. 

But to look more closely into the Hindoo Law. When property belonging in 
common to a united Hindoo family has been divided, the divided shares go in the 
general course of do.^ent o7 separate property. Why, it may well be asked, should 

2 T 
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not the same rule apply to property which, from its first acquisition, has always 
Joeen separate ? We have seen from the passage already quoted from Macnaghten's 
Hindoo Law,'' that, where a residue is left undivided upon partition, what is 
divided goes as separate property ; what is undivided follows the family property ; 
that which remains as it was, devolves in the old line ; that which is changed and 
becomes separate, devolves in the new line. ' In other words, the law of Succession 
follows the nature of the property and of the interest in it. 

Again, there are two principles on wlijch the rule of succession according to 
the Hindoo Law appears to depend : the first is that which determines the right to 
offer the funeral oblation, and the degree in which the person making the offering 
is supposed to minister to the spiritual benefit of the deceased the other is an 
assumed right of survivorship. Most of the authorities rest the uncontested right 
of widows to inherit the estates of their husbands, dying separated from their 
kindred, on the first of these principles (1 Strange, 135). But some ancient authori- 
ties also invoke the other principle. Vrihasioati (3 Dig. 458, tit. cccxcix ; seo 
also Sir William Jones' paper cited 2 Strange, 250) says Of him whose wife is 
not deceased, half the body survives ; how should another take the property, while 
half the body of the owner lives ? " Now, if the first of these principles were the 
only, one involved, it would no c be easy to see why the widow's right of inheritance 
should not extend to her husbaiuFs share in an undivided estate. For it is upon 
this principle that she is preferred to his divided brothers in the succession to a 
separate estate. But it is perfectly intelligible that, upon the principle of survivor- 
ship, the right of the co-parcencrs in an undivided estate should override the widow’s 
right of succession, whether based upon the spiritual doctrine or upon the doctrine 
of survivorship. It is, therefore, on the principle of survivorship that the qualifi- 
cation of the widow’s right establisliod by the Mitacsbara, whatever be its ext.ent, 
must be taken to depend. If this be so, we can hardly in a doubtful case, and in 
the absence of positive autliority, extend the rule beyond the reasons for it. Ac- 
cording to the principles of Hindoo Law, there is co-parcenaryship between the 
different members of a united family, and survivorship following upon it. There is 
community of interest and unity of possession between all the members of the 
family ; and upon the death of any one of them, the others may well take by 
' survivorship that in which they had, during the deceased’s life-time, a common 
interest and a common possession. But the law of partition shows that, as to the 
separately acquired propertj^ of one member of a united family, the other members 
of that family have neither community of interest nor unity of possession. The 
foundation, therefore, of a right to take such property by survivorship fails ; 
and there are no grounds for postponing the widow's right to inherit it to any 
superior right of the co-parceners in the undivided property. 

' Again, the theory whicli would restrict the preference of the -co-parceners over 
the widows to partible property is not only, as is shown above, founded upon an 
intelligible principle, but reconciles the law of inheritance with the law of parti- 
tion. These laws, as is observed by Sir Thomas Strange, are so intimately connected, 
that they may. almost be said to be blended together ; and it is surely not consistent 
with this position that co-parceners should take separate property by descent, when 
they take no interest in it upon partition. We may further observe that the 
view which we have thus indicated of the Hindoo Law is not only, as we have 
shown, most consistent with, its principles, but is also most 'consistent with 
convenience. 

A case may be put of a Hindoo being a member of a united family having 
common property, and being himself possessed also of separate property. He may 
be desirous to provide for. his widow and daughters by means^r of the separate 
■ ‘ property, and yet wish to keep the family estate undivided. But if the rule con- 
' tended for were to prevail, he could not effect his first objection without insisting 
^ the partition, which, ex hupothe^i, he is anxious to avoki 
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Tlie case standing thus upon principle, we proceed to consider the opinions of 
the Pundits and the authorities referred to hy them. 

The case appears to have been referred to the Pundits on several occasions. The* 
first of these references was made by the Zillah Court in 1833, in the suit No. 4 
of 1832. The answer of the Pundits bears date the 2Sth of October in that year, 
and is at pages 311 and- 312 of the Appendix. -It is unnecessary, however, to 
examine this particularly, since whatever is there laid down is included in the fuller 
statements which will be next considered. 

These fuller statements were made by the same Pundits in answer to references 
directed by the Sudder Court before making the decree of the 17th of April 1837. 
The answers are dated the 2Sth of December 1836, and the 16th of January 1837, 
and are at pages 141 and 272 of the Appendix. 

On examining the reasons on which th^ Pundits rest their opinions, it is to be 
observed that they precede upon the assumption that the texts cited by them apply 
to the case which they were called upon to consider. They seem to nave done so, 
both as to*the passages cited from Vrihaspati and as to the text in the Mitaeshani 
to which they refer ; but they leave untouched the question which they ought to 
have considered, whether thdfe authorities do or do not affect tljis particular case. 
What we have already said as to the text from the Mitaeshara, and what we shall 
presently say as to the passages from Vrihaspati, is, we think, a suiHciont answer to this 
part of the reasons on which the Pundits found then- opinion. Then, again, they point 
to the distinction between obstructed and non-obstructed heritage ar.J ])ecause tlie 
widow’s right is not mentioned as obstructing the heritage, they infer that she can- 
not be entitled. 

But the whole of this last agreement seems to be founded on the passages in 
the Mitaeshara contained in Clauses 2 and 3 of Section 1 Chapter 1 : and these 
passages, when examined, clearly appear to be mere definitions of “ obstructed” 
and non-obstructed heritage,” and to have no hearing uf)on the relative rights of 
those who take in default of male issue. If, indeed, the argument which the 
Pundits have raised upon these passages be well founded, it v/ould, as it seems, pre- 
vent the widow from taking in any case. 

It remains, theu, to consider the authoritities on which the Pundits vely in 
support of their opinions. They consist of text from the Mitaeshara to wdiicii \vq 
have already so frequently referred, and passages from Vrihaspati and several other 
commentators on the Hindoo Law. We have already intimated our opinion that 
the text from the MitaCvshara does not apply to this case, and as to the passages 
from the commentators they are all of equivocal import. Tliey may or may not 
have been intended to apply to a case like the present ; and if there ^vas nothing 
more to be found upon the subject they might or might not be thought sufficient 
to warrant the opinion which the Pundits have founded upon them. But these 
passages seem to be the same passages, or passages similar to those, which ^vOre 
brought forward before the time of the Mitacsh&a, to shoTv that widows were not 
entitled even where the property was wholly separate. We may instance the pas- 
sage fromNareda. These authorities failed when contrasted with conflicting pas- 
sages in the works of other commentators, of which the Pundits in the case have 
taken no notice, to negative the right of the widow where the property was wholly 
separate ; ^and as they havejailed to this extent, we cannot but think that the Pun- 
dits in this case have^gone much too far in bringing them forward as uncontradict- 
ed authorities in favoV of the opinion which they have formed that the widows are 
not, in this case, entitled to the separately acquired property. It seems to ns, -too, 
that decision in the Sandayar case — a decision also founded on the opinion of the 
Pundits of the Sudder Court — is wholly at variance with the opinion of the Pundits 
in the present case. Whether the Pundits in that case -were or were not right in 
the opinion that the zemindary became the separate property of the uncle hy tho 
transaction betAveenhim aiiTl his nephew, is quite unnecessary to consider. All that 
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is im]:X)rtant to be considered is^ that, holding the zemindary to«liave become the 
rseparate property of the uncle, they held that the widows of the uncle's son became 
entitled to it, and that the Court followed that opinion. The Pundits, in the pre- 
sent case, attempt to reconcile the conclusions at which they have arrived with the 
opinion given by the Pandits in the Sandayar case, by assuming that tlje Pundits 
in that case proceeded upon an idea that the defendants of the common ancestor 
had been separated ; but we see no foundation whatever for that assumption. On ^ 
the contrary, the facts of the case seem to us to negative it. If, indeed, there had 
been any such separation, w^e do not see how there could have been any question as 
to the rights of the widows. 

The case, therefore, stands thus upon the authorities. On the one hand, wu 
have the opinions of the Pundits in this case, which seem never to have been acted 
upon by any decree. On the other hand, we have the decision in the Sanday- 
ar case, and the other authorities cited for the appellants at the bar, particularly 
the passage from Menu, in Sir William Jones’ paper, given at 2 Strange^ page 250, 
and the opinion of the Pundit Kistnamachary (2 Strange, p. 231), the latter and 
material portion of which is not open to the objection taken to the passage which 
precedes it by Messrs. Colebrooke and Dorin. 

In this state of things their Lordship cannot but come to the conclusion that 
the balance of authority, as well as the weight of principle, is in favor of the 
appellant’s contention. 

We proceed, then to consider how the Sudder Court ought to have dealt with 
this case after Unga Mootoo’s death ; and we are of opinion that the Court ought, 
upon the applications made by the dilferent parties claiming to prosecute the ap- 
peal, to have determined which of the parties was so entitled. We are of opinion 
that Showmia and the grandson were not so entitled, and that their claims, therefore, 
ought at once to have been dismissed. The claims of the appellant and her two, 
sisters were founded on a right common to them as against the respondent ; and we 
think that the Court ought to have held them entitled to prosecute the appeal with- 
out prejudice to their rights inter se, founded upon the agreement which appears to 
have been entered into between them. It would then have been open to the Court 
to decide the case upon the merits ; and upon the merits we are of opinion, for the 
I'easons above given, that the appellant and her sisters were well entitled to the 
zemindary as against the respondent. We have, of course, not failed to consider 
the judgment of this Committee in 1844. Nor have we failed to observe that, in 
a recent edition of his Treatise on the Hindoo Law of Inheritance, Mr. Strange, one 
of the Judges of the Sadder Court of Madras,- has expressed an opinion adverse to 
the conclusion at which we have arrived. But we think it probable that the case 
was not fully discussed and examined in 1844 as it has been on the present hearing; 
and, at all events, we do not feel ourselves justified in holding the appellant bound 
by the opinion which was then expressed ; which, though, of course, entitled to the 
greatest possible respect, was not necessary to the decision then arrived at.^ And 
as to the opinion expressed by Mr. Strange, it seems to rest upon the opinions of 
the Pundits, and the proceedings of the Courts, \yhich we have not been called upon 
to review. If that opinion had been supported by a uniform course of •decisions, 
We should perhaps have felt some difficulty in contravening it ; but as the case 
stands upon the authorities, we feel bound to give efiect to the * conclusion at wliich 
we have arrived. 

We shall, therefore, humbly I’ecommend Her Majesty to reverse the decrees 
and orders complained of by this appeal ; to declare that the suit of 1856, which 
appears to us to have resulted from erroneous directions given by the Sudder Court, 
ought to have been and ought to be dismissed ; and in the suit of. 1 845 to declare 
. ||bat Sowmia and Muttoo Vadooga were not, nor was either of them, but that the 
[^j^ppellant and her sisters were, as against the respondent, entitled to prosecute the 
to recover the zemindary — this declaration to be without prejudice to 
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the riohts of the appellant aud her sisters inter se ; and, further, to declare that an 
account ought to have been and ought to be directed of the rents and profits of thi^ 
zemindary” received by the respondents, or by his order, or for his rise, since the 
death of Unga Mootoo, with directions for payment to the parties entitled of what 
should be foiind due upon the account ; and also to declare that the zemindary 
ouo-ht at once, to bo put into the hands of the Collector, or of a receiver to lie 
appointed by the Court, with liberty to the appellant and her sisters, or any of them, 
to apply to the Court as they may be advised. We shall further recommend that 
the cLe be remitted to the Sudder Court, with directions to carry these declarations 
into effect ; but rve shall not recommend that any costs be given of the suit of 
1856, or of this appeal, or of any of the proceedings below. But any costs to 
which the appellant has been subjected must be refunded. 


The 1st December 1863. 

Present : 

Lord Clielmsford, Lord Justice Knight Bruce, Sir J. T. Coleridge, Sir L, Peel, and 

Sir J. W. Colvile. 

Mortgage— Equity of Redemption — Foreclosure— Account. 

On Appeal from the Sudder Dewanny Adawlut at Culuutia. 

Mohun Loll Sookool, 


versiis 

Goluck Chunder Dutt and others. 

• Suit for rcdomiition of mortgage. The Zillah Courts declared the mortgagors (appellant) entiUed to 
vnlemrnL. possession (respondents) hawng fully paid themselves by reciapt of rents and 

ledi mpuon, tne moit iats P , n ,.„served the ZiUah dccis ons on the ground that certain piu- 
prohts. On spf laUppoal tho feuddci Oom^ effeotuaUy bai-rod the equity of redemption. 

ceedmM thf Sudder Court ought not to have decided the case on the question of 

foivc^sui| o,i|h^ th^ to ?L?tate of ttc mortgaV f f"th ’ ’"‘‘" t’® ^"°^®h^t 

Ihe Zillah 00“®, m ooranio , ,, |,y the mortgagees, hut 

This appeal arises on a litigation winch commenced, at the latest,_ in the year 
1852 but in a sense earlier, on the questions whether a mortgage continued subject 
to redemption ; and if it did, wliat, if anything, was due upon it ; a litigation that 
mi-htS ought to have been less complex, less prolix and less tedious, than it 
ms unhappily been. That there was a mortgage is plain ; it may be taken also as 
eSally pkin that if it is redeemable, the present appellants (for it may be consi- 
dered that there are two appellants) are the persons entitled to redeem, and that 
the tospmidents are the aXal mortgagees in possession, who, if the mortgage is 

redeemable, arejiable to be redeemed. i iQSg nnfl Dpcpmber Q 1S5'7 

Bv two decrees, dated respectively December ol, IBoo, and December J, 18y7, 

mentioned particularly in the appellant’s case and the Appendix (the latter being 
moS on the appeal of the mortgages from the former), the mortgagors the (appel- 
Si) 4 i JoOy teW eStSled to redeem the m«™e, but »e» al» 
Sil eutitled Jdo so .itbout making m,y ptym^l - aud 
that, as then decided, the mortgagees in possession had fully paid themselves by 

TVeL'^^ailab dfSfo^s, the mortgagee Imving been dissatisfied with them, led 
to a special appeal on their part to the Sudder Dewanny_ Adawlut at Calcutta, 
whicK iSfiKeversed them, upon the gTOund (which was m fact the only question 
befbre'the Court on the s^^cial appeal) that certain proceedings taken by the 
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mortgagees with a view to foreclosure had effectually barred the equity of redeiuptiou, 

consequently, that the appellant’s suits ought to be dismissed with costs. . 

That led to the present appeal, in which the appellants contend for the relief 
given to them by the decrees of 1855 and 1857, or at least for something less dis- 
advantageous to them than the decree of 1859. 

Upon the materials before their Lordships, their opinion is not in favour of 
the decrees of 1855 and 1857, or either of them, nor is it in favour of the decree of 
1859. They conceive that the materials before the Court which pronounced the 
decree of 1855, or before the Court which pronounced the decree of 1857, were not, 
nor are sufficient, as to the matter of debt, to support either of those two decrees, 
and that on the other hand, the Court which pronounced the decree of 1859 was 
not, by the state of things then before it, enabled to make that decree. 

Their Lordships consider that it did not appear sufficiently before the Court in * 
1855, or before the Court in 1857, that on the assumption of the redeemable con- 
dition of the mortgage, there was not anything then due to the mortgagees on, their 
security. 

The Zillali Courts, in coming to this conclusion as to the state of the accounts, 
seem to have proceeded not upon proof of the actual collections which were or 
ought to have been made by the mortgagees, but upon materials which were in a 
great measure speculative and conjectural. And this objection to the mode of 
taking the accounts has in fact been taken by the appellants’ Counsel at their Lord- 
ships’ bar, when contending against the applications by the Sudder Court of the 
account so taken to the question of foreclosure. 

The other objections taken to the decree of 1859 are, first, that the Sudder 
Court ought not to have decided the cause on the question, of foreclosure, because 
that question, though raised upon the pleadings, had not been made one of the 
issues settled in the Court of first instance, where alone evidence could be taken ; 
and, secondly, that the Court came to an erroneous conclusion in treating the 
proceedings of which there was any evidence as an effectual bar to the aiDpellant’s 
right of redemption. Their Lordships consider both these objections to be well 
founded. It is clear that there have been no such trial of the question of fore- 
closure as the Regulation which prescribes the statement of formal isspes, and 
indeed substantial justice, require. And in dealing with this question the Sudder 
Court seems to have directed its attention to the erroneous reasons assigned by the 
Zillah Judge for holding that no right of foreclosure existed, rather than to the 
' effect of the proceedings proved. 

In September 1850, when they filed their notice of foreclosure, the mortgagees 
not only had notice that the interest of the original mortgagor had been taken in 
: execution, but were actively disputing in a summary suit the right of the decree- 
holder to put up that interest for sale. There had been a decision against their 
objections, and their appeal against that decision was pending. The appeal was 
decided against them on the 8th of January, and the equity of redemption was 
sold to the appellants on the 7th of April, 1851. It is quite clear upon the 
authorities that, if the sale had taken place before the notice of foreclosure was 
• filed, that notice to be effectual, must have been served on the purchaser ; and in 
- the circumstances above stated, their Lordships conceive that it ought to have been 
served upon the decree-holder. Yet there is no evidence of any attempt to serve it 
upon any one except the widow and heiress of the original mortgagor. 

Their Lordships therefore think that the question of foreclosure ought to he 
further and fully tried upon an issue to be regularly settled ; and that the mortgage 
account, whether as incidental to the question of foreclosure, or to the question of 
redemption, ought to be properly taken. They desire, however, to leave undis- 
turbed the findings of the Zillah Courts upon the title of the appellants to sue the 
representatives of the mortgagor, and upon the extent and nature of the lands 
.V^ch are the subject of litigation. ^ 
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Their Lordships are of opinion tliat each of the three decrees of 1855, 1857, 
and 1859 should be discharged, and that the cause should be remitted to India, and* 
that the High Couit at Calcutta, or, under its direction, the proper Zillah Court, 
should enquire whether the appellant’s right or equity of redemption as concerning 
the mortgaged estates in question, or any and what part of them, has become fore- 
closed or barred ; and if it has not become so as to the whole of tlje estates, then to 
take an account of what, if any thing, is due to tlie respondents, or any of them on 
the security, and for that purpose to take the usual accounts as- to rents and 2 ^i*ofits 
and disbursements, with just allowances, and upon the result of that account to deal 
with the matters in dispute accordingly. The parties res] 3 ectivcly to be at liberty 
to adduce evidence, in addition to that now’ before us, upon these issues, upon the 
determination of which the final decision of the cause must depend. Tlie cost of 
tlie trial, inciudiug those of this appeal, to abide the event. 


The 4th February 18G4. 

Present : 

Lord Chelmsford, Lord Justice Knight Bruce, Sir J. T. Coleridge, Sir L. Peel, and 

Sir J. W. Colvile. 

Kesumption—Re-assessment— Ghatwallee lands in the zemindary of Khurruek- 
pore—Mesne profits— Special Commissioners under Regulation III, 1828. 

On Appeal from the Sadder Deivanny Adawlid at Calcutta. 

Rajah, Leelanund Singh, 

« versus 

The Government of Bengal. 

In 1855 the Privy Council decided against the right of the Bengal Govemmont to resume and re- 
assess the Ghatwallue lands in the Zemindary of Khurruckpore. In 1860 the Sudder Court, acting a^.- 
{Spuciul Commissioners under Regulation III, 1828, at the instance of the Zeiuindar, directed the release of 
the resumed lands, but did not decide as to trio right to the mesno profits which the Guvcrninent had re- 
ceived from the Ghatwals daring the period of resumption, deeming this questiou beyond their competency 
as Special Commissioners. The zemindar having appealed to tlio Privy Council complaining of tlio 
omission, and contending that tlie mesne profits slioiilcl iiavo been wholly adjudged to him. Held, that the 
Special Commissioners had jurisdietit)n to deeidu upoa the true title to the whole money in dispute, and to 
direct the paymeut and disposition of the same with interest. 

The a^ipeal in this case is by the Zemindar of Khurruckpore, from a portion 
of it decree pronounced in the year 18G0 by thi*ee Judges oi the Court of Sudder 
Dewanny Adavvlut at Calcutta, actingas Special ’Commissioners under a Regula- 
tion of 1828. The Government of Bengal, the only party besides that has (whether 
both or either of the other re>spondents, or nominal respondents, could or could 
not have) appeared here is content with the decree, has submitted to it, and desires 
to support it as it stands. 

Tlie matter arose thus. Some years^before the year 1855, the Government of 
Bengal claimed a right to resume or re-assess lauds of considerable extent and 
value within the Zemindary of Khurruckpore in the possesssion of various Ghat- 
wals, who held them by Ghatwalle tenure under the zemindar. The claim was 
enforced by the Government, though opposed on the part of the zemindar, and 
for some time at least on the part of some, if not ail, of the Ghatwais. There 
was a great and complicated mass of litigation upon the subject before various 
tribunals, with various success; sometimes one party gaining a decision, sometiiues 
another. The suits were numerous. At last the zemindar brought one of them by 
appeal before Her Majesty in Council, and upon the appeal the Judicial Committee 
in 1855 decided against the Bengal Government on grounds fatal in pduciplo 
to its entife claim of resumption and re-assessment as to all the*Ghatwallee lands. 
Thai decision was in the s^^ne year sanctioned by Her Majesty. The case, with the 
Judgment delivered here by Lord Kingsdowu on the part of the Judicial Coinrfiittce, 
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is reported in Mr. Moores 6th volume of Reports of Indian Appeals/^ a 
j^eport to which their Lordships refer, and which has, during the argument on the 
present appeal, been cited more than once. This decision the Bengal Government 
or the Special Commissioners determined very properly to consider binding as to 
all the Ghatwallee lands that had been resumed or re-assessed, and the invalidity 
of the resumption and re-assessment from the beginning, may be treated as now 
established. But there remained a material question — the question as to the 
right to recover from the Bengal Government the large sums which as rents or pro- 
fits, they had wrongfully or erroneously, by means of the invalid resumption or re- 
assessment, obtained from the Ghatwals. The Government had latterly not disputed, 
nor does dispute, its liability to make good this amount with interest to some 
person or persons, but for some years has, in consequence of the decision of 1855, 
considered itself as owing the amount with interest to or holding it for some person 
or persons. After the judgment of 1855 the zemindar instituted or continued a 
proceeding before the Judges of the Sadder Dewanny Adavvlut, as Special Com- 
missioners, for the purpose of obtaining the benefit of that judgment and payment 
of the principal and interest of the ^ms which in respect of the lands or part of 
the lands the Government had wrongfully or erroneously received This proceed- 
ing was brought to a hearing in 1860, and upon it the Judges made the decree now 
under partial aj^peal as already stated. The material portion of it is as follows : — 

The Government Pleader argues that it is nowhere contended that these lauds when resum- 
ed were not in the possession of the Ghatwals, who paid, in some instances, a small quit-rent 
to the zemindar, and in others nothing at all ; but * they were bound in either case to render cer- 
tain public services, as the condition of holding their tenures That as the services of the Qhat- 
wals were excused during the resumption of their lands, they might, with some reason, claim 
a refund of the past collections on the release of the lands minus the value of the serjdces they 
would have performed if no resumption had taken place ; that Hhe landlord cannot, however, 
under any circumstances, be entitled to this refund ; that, moreovei’, the Ghatwals thems^ves 
have raised no claim for refund, and are not represented before the Court ; and as the zemindar 
has paid nothing, he has no right to demand the wassilat. 

It appears to us that under the circumstances thus disclosed in the statements ofothe parties 
before us, the applications for a review of the several judgments passed by this Court, as 
tfpecial Commissioner at different times in the eighty-three cases now under consideration, should 
be gi^anted ; and as the only point for determination is the applicability of the decision passed by 
the Privy Council on the 13th August, 1855, in Case No. 2 045, to the cases now before us, and 
that point is conceded by the Government, who has also intimated to us, through the Govern- 
ment Pleader, that out of difference to the decision of that High Court of Appeal the lauds have 
been already restored to the Ghatwals, it seems to us uuuecessary to postpone judgment in these 
cases. On the authoiity, tften, of the Privy Council decree, and for the reasons set forth there- 
in, we reverse the decision passed in the several cases brought up for revision before us, and 
direct that the resumed lands be released from assessment. 

As to the wassilat which has been taken by the Government from the parties in possession 
if the contest before us was confined to the simple question whether the Government was liable 
or not to the zemindar for the amount, we should have no hesitation in declaring that as the 
Government officers are held to have had no valid ground for the proceedings under which they 
resumed and assessed the lands, dispensing witlithe services previously rendered by the Ghatwals, 
and not showing that any expenditure was made for the employment of others in their place 
and vocation, so they cannot be allowed to appropriate these collections for the benefit of the 
State, on the grounds and assignments set up by the Government Pleader in this case. But the 
contest is not confined to this question, but involves the rights of the applicant and others, 
the Ghatwals, not now before the Court, whose rights are altogether denied by the zemindar to 
receive the refund. Now, prmid facie, the right to receive the sums collected, with deductions for 
qiut-rent due to the zemindar, is with the Ghatwals, aud not with the applicant before us. But, 
be that as it may, it is not within the competency of this Court, acting as Special Commission 
ers, under Regulation 111. of 1828, summarily to determine a question of disputed private ■ 
of this nature, the more especially when one of the partie siuterested has not appeared before 
us, and is probably ignorant, that such a question would be mooted in these proceedings. Biich 
questions must be left to be decided by the regular Civil Courts of the country. It is only 
necessary to add, that as the resumption proceedings have been determined to be contrary 
to law, we award to .the zemindar the entire costs of these proceedings in thq Resumptiou 
Qomts, with interest tliereon, from the date on which he filed his application for review of tlieir 

! of this order to be filed in the other eighty two cases, to which it equally applies. 
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¥h€ Zemindar complains here of the omission to decide as to the right to the 
fund which, as has already been mentioned, the Government did not"^ then, and ^ 
does not now, claim to retain for its own use, and contends that it ought to have 
been wholly adjudged to him. The Bengal Government, on the contrary, supports 
the title or alleged titie of the Ghatwals, or their representatives, to receive back the 
money which was unduly, or in an improper manner, taken from them. To this appeal 
one Ghatwal and a purchaser from him have been added, at least nominally as 
parties, respondents. Neither of them, however, has appeared here, nor are their 
Lordships convinced that without the consent of the Zemindar, either of them 
Would have been allowed to appear as a respondent on this appeal 

Part of the fund claimed was during a period of temporary success on the 
zemindar’s part against the Government, paid to the zemindar under an express lia- 
bility to pay it back if there should be a subsequent decision against him, as there 
was, and he paid it back, and with regard to this portion of the fund claimed, it has 
been, in an especial manner, strongly urged for him that it ought clearly to be now 
restored to him, whatever may be done as to the rest. Their Lordships, however, 
considering the circumstances in which the amount received by him came to his 
hands and left them again, are of opinion that both portions of the fund ought to 
be dealt with on one and the same principle. Their Lordships are also of opinion 
that the Judges who pronounced the decision now under appeal, though acting as 
Special Commissioners, had from the nature of the subject, jurisdiction to direct 
payment of the whole money in dispute, with interest, to the person or persons enti- 
tled ; that jurisdiction, their admitted power of deciding as to the correctness or 
incorrectness of the resumption appears to us to have included. The Judges, 
therefore, who made the decree of 1860, should, in their Lordships’ view of the 
matter, have not been silent as to the title to the money, but have declared and 
acted' on it, if able, from the materials and parties before them to do so, or if not 
so able, have directed an enquiry to ascertain the person or persons entitled. Now 
the Ghatwals were not represented, or were imperfectly represented, before the 
Court, when he decree of 1860 was made, and their Lordships from the materials 
before them are not satisfied that a portion at least of the fund does not belong to 
the Ghatwals from whom it was received, or their representatives. In using 
these expressions their Lordships treat the controversy as extending to all the 
sums received by the Government, under the resumption or re-assessinent, though 
their conclusion would be substantially the same if it were treated as confined 
to the fund strictly subject specifically to the particular proceeding in which the 
Order of 1855 or the decree of 1860 was made. That a portion of the fund be- 
longs to the Zemindar their Lordships think highly probable, if on account only of his 
quit-rent or quit-rents fallen into arrear, but possibly also he may have a just claim, 
on more than this portion, or even the whole fund, in respect of services which 
the Ghatwals were, or had been, under an obligation to perform and have, from, 
any' cause whatever not performed. Subject to that deduction, or those deductions, 
as the case may he, in favor of the zemindar, there appears to their Lordships a title 
fit to be considered to the whole fund in the Ghatwals who were in the actual en- 
joyment of the lands, or their representatives. But their Lordships arfe of of)inion 
that they have not, and that in 1860 the Judges of the Sudder Dewanny 
Adawlut (the Special Oommissionersy had not before them sufficient materials 
to enable them to direct safely, or without hazard to justice, the payment, 
apportionment, or distribution of the fund or any part of it, and that accord- 
ingly the decree of 1860 should be added to, and that it should be declared 
that the Special Commissioners, the Judges of the Court of Sudder Dewanny 
Adawlut, had and have jurisdiction to decide upon the true title to the funds 
in question upon this appeal, and to direct the payment and disposition of those 
funds, with interest accordingly ; but that at the hearing on which the decree under 
appeal was made, it did not sufiiciently appear who was or were the person. 
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01 ’ persons justly entitled to the money, and that an enquiry ought to have been ' 
directed by the Court on that subject ; and that with this declaration the cause 
should be remitted to India,. in order to be further dealt with by the Special Com- 
missioners on that footing. We conceive that the Government ought to pay the 
costs of this appeal Their Lordships will humbly advise Her Majesty accordingly. 


The 4th February 1864. 

Present : 

Lord Chelmsford, Lord Justice Knight Bruce, Lord Justice Turner, SirL. Peel, and 

Sir J. W. Colvile. 

Adoption— Evidence. 

On A'p'peal from the Sudder Deivanny Adawlnt at Madras. 
Eamalinga Pillai, 
versus 

Sudasiva Pillai. 

Objection that tbe respondent’s adoption was not valid, because made when the adopter was under poL 
lution m consequence of tbe death of a relative. Upon a conflict of evidence as to tbe time of the relative’s 
death, the Privy Council decided in favor of the respondent. 

The period of pollution, according to Hindoo law, is 16 days. 

' ’Where there is sufiicient evidence of a fact, it is no objection to the proof of it that more evidence 
might have been adduced. 

This is an appeal from a decree of the Sudder Court of Madras, affirming a 
decree of the Civil Court of Cuddalore, by which the respondent was declared to be 
entitled, as the adopted son of Shanmooga Pillai, to a moiety of certain family pro- 
perty, both real and personal The only question urged before us has been, whe- 
ther there was a valid adoption of the respondent. The Counsel for the appellant, 
not only questioned the fact of the adoption, but also contended that no legal adop- 
tion could have taken place, as, at the time, it is alleged to have occurred, Shanmooga 
Pillai was under pollution, in consequence of the recent death of a relative, Sini- 
vassa Pillai. And they also alleged that the adoption was illegal, as the respondent 
was the adopter’s sister’s son ; but upon this latter objection very little was said. 
Upon the fact of adoption, it appears from the evidence that Shanmooga Pillai 
having been attacked with cholera at Neyvasal, where he had gone a few days 
previously, the parents of the respondent, hearing of the illness, took the respondent^ 
then an infant of a year and a half old, to Ney vasal, Vhere, on the day previous to the 
death, of Shanmooga Pillai, certain ceremonies were proved to have taken place, 
which were sufficient to constitute an actual adoption. Several witnesses, whose 
testimony is not directly impeached, deposed to these facts ; but it was urged in argu- 
ment that many other persons were present on the occasion who ought to have been 
produced on the part of the respondent. Where, however, there is sufficient evi- 
dence of a fact, it is no objection to the proof of it that more evidence might have 
been adduced. There is not only no impeachment of the credit of the wi':r;esses who 
speak to the fact of the adoption, but the circumstances under which they allege it 
to have taken place are highly probable. It appears that there had been some 
promise made by the parents of the respondent that they would give their son to 
Shanmooga Pillai for' adoption, and nothing is more natural than that, hearing of 
the illness of Shanmooga Pillai, they should have taken the infant to him, in order 
to secure the adoption which had been previously proposed. There can be no 
fair ground, therefore, for discrediting the witnesses who prove tbe actual adoption. 

But the appellant’s Counsel contended that, assuming the fact of an adoption 
of the respondent, it could have no validity on account of his being the son of a sister 

Shanmooga Pillai, and also because Shanmooga Pilliai was under pollution, ia 
Consequence of the death of his relative, Sinivassa Pillair It appears that the period 
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of pollution, according to Hindoo law and custom, is sixteen days, and proof was given 
that the death of Siuivasa Pillai took place a month before the act of adoption^ 
of the respondent. The appellant, on the other hand, proved by several witnesses 
that Sinivasa Pillai died only six or seven days before Shanmooga Pillai, and he 
produced to the same effect a copy of a leaf from a book kept by the Brahmins for 
recording the time of the deaths of persons for whom annual ceremonies were to be 
performed. There was thus a conflict of evidence as to the time of Sinivasa Pillai's 
death, and it was for the Courts below to determine upon which set of witnesses 
they could best rely. There are, however, certain documents produced in e\adence, 
which, if genuine, would appear to leave little doubt upon ^vhich side the balance 
ought to incline. These consisted of three depositions, made by the appellant’s 
father upon the occasion of his becoming surety for persons appointed on the ofiice 
of Sheris tadar, in all of which, in answer to enquiries directed to ascertain the value 
and other particulars relating to the lands offered as security, he stated that the 
respondent was the adopted son of the deceased Shanmooga Pillai, and that there 
were no other co-parceners.” The appellant’s father, however, upon being called as 
a witness by the plaintiff (the respondent), and these documents being shown to 
him, swore that the signatures to them were not his, and upon looking into the de- 
position themselves, said as* to each that “ as the deposition stated about adoption, 
it was not made by him.” The learned Counsel for the appellant disputed the gen- 
uineness of the documents on another ground. In the course of the proceedings 
in the Courts in lAdia, alleged copies of these documents were put in evidence, which, 
though substantially agreeing with the supposed originals, yet varied in certain par- 
ticulars as to the signatures and as to the names and number of the witnesses. 

It should be observed that these discrepancies between the copies and the ori- 
ginals, which at present are inexplicable, were not pointed out to the Courts in India, 
where possibly a satisfactory explanation might have been given of them. It is 
difficult to understand, however, what bearing these variations in alleged copies can 
have upon the genuineness of the original documents ; nor is it easy to discover when 
and how and by whom the alleged fraud upon the originals could have been com- 
mitted. In the opinion of the Judge of the Civil Court, the documents bear no traces 
of having been tampered with or fabricated, and the appellant’s father swears that 
they were not signed by him therefore it must be supposed that the official persons 
who took the securities from the appellant’s father after he had signed the deposi- 
tions substituted others for them, or that afterwards the respondent, or some one on 
his behalf, induced the person who bad the legal custody of them to give them up, 
and receive the fabricated ones in their stead. The appellant’s Counsel also con- 
tended that the documents -are shown not to have been genuine, from the fact of the 
securities having been taken from the appellant’s father alone ; and they referred to 
a Circular Order containing instructions to the Collectors as to the security to be 
given by public servants, in which they are required to ascertain whether the pro- 
perty offered in security is free from mortgage, lien, &a, and whether the cousins 
(of the persons offering . securities;, if there be any, are willing to tender such 
securities, and obtain from them ‘kararnamahs’ to the same effect and urged that 
as the depositions produced show that there was an adopted son, wffio was a co- 
parcener with the appellant’s father, it was not likely that the Collectors would 
have so entirely disregarded their instructions as not to have obtained additional 
security from the respondent. ' If, however, the Collectors were satisfied that the 
portion of the property belonging to the appellant’s father was an ample security, 
they might be a little remiss in this respect ; but, at all events, if the choice as to 
the integrity of these documents lies between a slight dereliction of duty on the 
part of the Collectors, or a gross fraud committed by them, or by some other persons 
for the benefit of the respondent, there is little difficulty as to the conclusion wliich 
ought to be adopted. If the genuineness of the depositions is established, of which 
their Lordships entertain no doubt, they are decisive of the case. In them the 
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appellant’s father three times deliberately styles the respondent an adopted son, 
Now, if there were no adoption at all, or if the actual adoption were for any 
'^reason legally invalid, the respondent would of course not be entitled to that 
designation. They amount, therefore, to a complete admission of the whole title 
of the respondent both in fact and in law, and show the objections which have 
been urged to his claim, in the opinion of the appellant’s father, who probably 
'was well acquainted with all the circumstances, and may be assumed to have 
known the Hindpo laws and customs, had no foundation. Their Lordships, therefore, 
will recommend to Her Majesty to affirm the decrees appealed from, and to 
dismiss the appeal, with costs. 

The 17th February 1864. 

Present : 

Lord Kingsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir. L. Peel, and 

Sir J. W. Colvile. 

Hindoo Law of Inheritance— Sisters— Daughters Marriage and Marriage 

portions of). 

On Appeal from the Supreme Court of Bombay, 

Venayeck Anundrow and others, 
versus 

Luxoomeehaee aod others. 

According to tlie Hindoo La^v, in Bombay'at least, sisters are heirs of their brothers. 

The marriage of daughters and their marriage portions do not exclude them from participation. 

The question raised by the demurrer, the subject of this appeal, is whether the 
plaintiffs in the suit, the appellants, have by the statements in their Bill, shown any 
interest in the estate of Bhugwanti'ao, the Testator in the cause, or any concern with 
it. If they have not, the demurrer was rightly allowed. 

Bhugwantrao was a Hindoo, resident at Bombay. He died in the year 1851, 
having made his will in the English language, dated in that year. He appointed his 
wife, one of the respondents, now his widow, sole executrix, and in addition to some 
dii'ections, which need not be now particularly mentioned, he expressed himself 
thus : — All the outstanding debts due to me you must collect, and after paying legal 
debt due by me, and the expense of the funeral, and other ceremonies during the 
first year of my death, the remainder property, both moveable and immoveable, &c., 
I give and bequeath to Luxoomeehaee, my dearly beloved wife, and my little son 
Gujanon, an infant/’ Then follows an expression which has with propriety been 
the subject of observation, namely, the expression “ the joys, &c., I have made for 
my wife and children, they belonging themselves respectively/’ Their Lordships, 
however, consider that the word respectively” has no application to the gift of the 
residue, but refers only to whatever may have been meant by the joys, &c/’ 

The testator, as has been said, died in the same year, survived by his wife, the 
executrix, one of the respondents, and her three daughters by him, who are also 
respondents, and by the infant son Gujanon, who died in the year 1853, a child 
under four years of age. 

Observations have been very properly made concerning the true construction 
of the words of the gift of the residue — whether as giving or not giving an absolute 
interest, and whether as giving or not giving an interest, in themature of what Eng- 
lish Lawyers call a joint tenancy, or as giving or not giving an interest of the nature 
of what English Lawyers call a tenancy in common. In the circumstances that 
happened, their Lordships do not think it necessary to give an opinion upon that 
point or those points of construction : for whether the gift was absolute or not abso- 
hite, whether in common, as we call it, or in joint tenancy as we call it, upon the 
-^ll^tator s death, the widow and his son took the whote between them, at least in 
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possession, and upon the death of the son, an infant of tender years, the widow be- 
came in every possible view entitled to the whole, at least for her life. There is no 
possible claim to an interest in possession in the appellants. Their claim is thus 
They contend that, upon the death of Gujanon, the absolute interest in the whole, 
or a moiety, subject to a life-interest in the widow, devolved upon his heirs, and 
that those heirs were the appellants, and not the three daughters of the testators, 
the co-respondents with the widow. They make out, they say, that proposition by the 
nature of their relationship, namely, that they were the sons of the brother of the 
testator, and being so related in the male line, they excluded by law, they say, 
the sisters of Gujanon from the heirship to him, a proposition which the respondents 
deny. 

Now, upon the question of the capacity of the sisters to be heirs to tlieir brother 
different views of the law appear to have ■ been taken in different parts of India, 
and a general leaning in favour of excluding the sisters in such a case appears to 
prevail in Bengal, but appears not to prevail in the territories of Bombay. It is a 
point upon which, probably, it may be said, that a reasonable difference of opinion 
may be entertained ; but the authorities most regarded in B:>mhay, whence this case 
comes, seem to be in favour of preferring the claim of the sisters to the claim of the 
male paternal relatives, the cousins. The Chief Justice, in giving his j iidgment in 
the present case, quotes a book with which we are not familiar here, ljut which 
^eems to be well known in Bombay, and to be considered and treated as an authori- 
ty there. He says (page 9 of the Appendix, line 29), Supposing, then, Luxoomeebaee 
to take a life-estate o^y in the descended inheritance, the reversion vests in the next 
heir of Gujanon, and, upon the best authorities recognized in this Presidency, that 
heir is his sisters, who are defendants in this suit. This appears, from Muyukhu, Chap. 
IV. p. 19, where, after enumerating the mother (see pp. 14 and 15), the uterine bro- 
ther and his sons (Sections 16 and 17), the paternal grandmother (Sec. 18), (and no 
paternal grandmother of Gujanon is shown to be in existence on the face of this Bill), 
the Commentator, in Section 19, proceeds thus: — Tn default of her (the paternal graiul- 
mother) comes the sister, under this text of Menu. To the nearest Sapinda (male or 
female) after him (or^her) in the third degree the inheritance next belongs, and thus of 
Jiruhuspitia, where many claim .the inheritance of a childless man, whether they may 
be paternal or maternal relations, or more distant kinsmen, he who is the nearest 
of them shall take the estate.’ And the next rank is hers (the sister s), both from 
her being begotten under the brother’s family name, and there being no further 
reservation with respect to the Gentile relationship. Neither is she mentioned in 
the texts as an occasion of taking tiie wealth, but as next of kin she succeeds. Con- 
sidering the high authority of Muyukhu on this side of India, this might alone seem 
sufficient to establish the position that the sister comes next in order of inheritance 
a^fter the paternal grandmother ; but, according to certain Commentators on the 
Mitackshara, ,the sister comes next in order of inheritance after the brother. The 
passage in the Mitackshara is contained in the first paragraph of Chapter IL, Section 
4 ; ^ On failure of the father, brethren share the estate/ Nanda Pandita and Balam 
Bhatta, says Mr. Colebrooke, in his note to this passage, consider that, as includ- 
ing ‘ brothers and sisters ’ in the same manner in which ' parents’ have been explained 
‘mother and father,’ and conformably with- an express rule of Grammar. They 
observe that the brother inherits first, and, in his default, the sisters; this opinion, 
Mr. Colebrooke states, is controverted by Camalacara and the author of Muyukhu. 
It certainly is so in Section 16 of Chapters IV and VIII of the Muyukhu, p. 105 ; 
but it should be observed that in p. 15 of the same Commentary, the doctrine of 
the Mitackshara, now generally regarded as established as to the word ‘ parents’ 
includijig both ‘ mother and father is controverted, and on imprecisely the same 
grammatical grounds.” 

Their Lordships desire not to be understood as expressing an opinion that the 
general course said to be taken in Bengal upon this subject, or upon the construction 
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of the word ^brethren," is wrong; but certainly neither^ are they satisfied that 
Jihe construction put by the passage in the Mitackshara, which has been mentioned, 
and generally adopted, as it seems in Bombay, is wrong. Their Lordships come to 
the conclusion that the general rule in Bombay has long been,' and is, to treat 
the sisters as heirs to the brother rather than the paternal relatives of the descrip- 
tion of the present plaintiffs. Accordingly, their Lordships think that they may 
safely and properly, in the present instance, adopt or accept tha4j.rule. They con- 
sider that,, in Bombay at least, the sisters, in such a case as this,/4,re the heirs of 
the brother. The consequence is that, in whatever possible manner the Will of the 
"Testator is read, the entire interest in the property in question must, we think, 
be viewed as vested in the widow and her daughters, or some or one of them, and 
that, therefore, the appellants here, the sons of the brother of the Testator, are 
-euing in a matter in which they have not shown the slightest interest, nor with 
which have they any concern. The result is, in their Lor^hips' opinion, that the 
demurrer was rightly allowed, and that the appeal should be dismissed with costs. 

It ought to be added, as to the argument that the marriage of the daughters 
and their marriage portions excluded them from participation, that their Lordships 
think there is no ground for that argument either in principle or otherwise. 

The 5th May 1864. 

Present : 

Lord Kingsdown, Lord Justice Knight, Bruce, Lord Justice Turner, Sir L. Peely 

and Sir J. W. Colvile. 

Chakeran Lands (Nature of tenure)— Resumption. 

On A'ppeal from the Sndder Deivunny Adawlut at Gahuttd, 

Joykishen Mookerjee, 
versus 

The Collector of East Burdwan and another. 

Suit for the resumption of certain ohakeran lands in the appellant’s talook, The Government contend^ 
ing that the lands were appropriated to the maintenance of a chowkeedar or village watchnian, and that the 
holder of these lands was liable to the performance,of none but Police or chowkeedary duties; the talook- 
dar (appellant) contended that the lands wer^ gram surinjamee lands not liable to the performance of 
any but personal services to Mm, and not legally appropriated for the performance of these service® 
but resumable by Mm, 

Held, by the Privy Council, that the, lands in question were to he considered as appropriated to the 
maintenance of a chowkeedar or village watchman in tMs talook, that the right of appointing such officer' 
belono-ed to the talookdar, and that such officer was liable to the performance of such services to tho 
talookdar as, by usage iu the jzemindary, chowkeedars were accustomed to render to th6 zezMndar. 

Whether the talookdar having appointed a fit person to discharge the duties ofUvUlage watchman, 
and to perform the duties personal to himself, may be entitled to recover the land for the purpose of its 
being held by the person so appointed, or whether the person so appointed may Mmself be entitled to recover 
hie land. — Qmre, 

The question in this case relates to a small quantity of land, consisting of 
nineteen beegahs and some cottahs, in the talook of (lobindpore. This talook 
originally formed part of the great zemindary of Burdwan, and previously to its 
purcbasa by the appellant, it &d been granted in putnee by one of the Rajahs of 
Burdwan. In the year 1852, it was put up to sale by the Collector of the Zillah 
of East Burdwan, under the provisions of Regulation VIII, of 1819, in order to 
realize the amount of arrears of rent due from the then putneedar. The appellant 
became the purchaser, and entered into the receipt of the rents and profits of the 
talook, and it must be assumed that as putneedar he became entitled to the same 
rights m the subject-matter of the suit which were enjoyed by the zemindar. ^ 

At this time the lands now in dispute were in the possession of person named 
Ajhtj^ed Buksh, who paid no rent for them either to the Government or to the 
but instead of rent, performed^ certain services. What was the, nature of 
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tl^ose services, is one of the matters now in question. Another is, what is the, 
character of the lands thus held by these services : are they legally appropriate^ 
for the performance of these services, or are they lands which are the free and 
absolute property of the talookdar, and which he is at liberty to resume and dispose 
of as he may think fit, either dispensing altogether with the services, or providing 
from other sources for the performance of these services if he be under any obliga- 
tion to secure their performance ? 

On the 11th January 1855, the plaint in the present suit was filed, and the 
Collector of Burdwan, as representing the Government, was made a defendant. 

The plaint insisted that the lands in question were part of the talook ; that^" 
the lands were what are called mal surinjamee or gram surinjamee, held for the 
performance of services personal to the zemindar, and for the protection of his propei*- 
ty ; that Ahmed Buksh had ceased to perform any zemindary services ; and that 
the plaintiff had appointed toother person to perform such services, and was enti- 
tled to resume possession of the lands. 

On the 9th January 1856, the Collector of Burdwan filed his answer, and he 
thereby insisted that the land in question was not mal surinjamee (service land 
for taking care of the mal or zemindar s property), but chakeran land for the per- 
formance of Police or chowkeedaree duties ; that the land being chowkeedaree cha- 
keran land, the zemindar has no power to interfere with the property as long as the 
Policemen carry out their various duties.’’ 

The main Issue raised between the parties therefore was to the nature of' the 
tenure on which the land was held. The contention on the part of the appellant 
being that they were of one description, and subject to the performance of no Go- 
vernment services, and the contention of the respondent, that they were of another 
description, and subject to the performance of no^services to the zemindar. Shortly 
before the Collector put in his answer, the Foujdarry Court of East Burdwan had 
issued an order that a perwanna be sent to all the Darogahs of this jurisdiction, 
that the chowkeedars under their control be instructed not to attend to zemindary 
duties.” 

It appears that these zemindars were entrusted previously to the British pos- 
session of India, as well with the defence of the territory against foreign enemies, as 
with the administration of law and the maintenance of peace and order within their 
district ; that for this purpose they were accustomed to employ, not only armed 
retainers to guard against hostile inroads, but also a large force of thannahdars or a 
general Police force, and other officers in great numbers, under the name of chow- 
keedars, paiks, and other descriptions, as well for the^ maintenance of order in par- 
ticular villages and districts, as for the protection of the property of the zemindar, 
the collection of his revenue, and other services personal to the zemindar. 

All these different officers were at that time the servants of the zemindar, 
appointed by him and removable by him, tod they were remunerated in many cases 
by the enjoyment of land rent-free or at a low rent in consideration of their services. 

The lands so enjoyed were called chakeran or service land. These lands were 
of great extent in Bengal at the time of the Decennial Settlement, anchthe effect of 
that settlement was to divide them into two classes : — 

1. Thannahdai'y lands, which by. Regulation I of 179S, Section 8, Clause 4 
were made resumable by the Government ; the Government^ taking upon itself the 
maintenance of the general Police force, and relieving the zemindar from that expense. 

2. All other chakeran lands, which, by Regulation VIII. of 1793, Section 41 
were, whether held by public officers or private servants in lieu of wages, to be 
annexed to the malguzari lands, and declared responsible for the public revenue 
assessed on the zemindaries, independent talooks, or other estates in which they 
were included in common with all other malguzari lands therein. 

It is clear upon ^he evidence, and, in fact, was not disputed at the Bar, that 
lands in question are ' chSkeran lands of the second class, and it follows that, if 
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resumable at all, they are resumable by the appellant ; andb secondly, tliat if the 
services on which they are held are Police services at alh they are^'the services of 
chowkeedars or village watchmen. 

The zemindar bad an interest in the performance of the duties of the village 
watchmen, inasmuch as they protected his property, but the public also had a great 
interest in their maintenance, and in the peace and good order which they were 
employed to preserve, and the Government as representing the public, reserved 
therefore a strict control over theon 

Accordingly various Regulations were passed for the purpose of enabling the 
Government to effect this object. Registers were required to be kept of the differ- 
ent persons filling these offices in each zemindary, with a statement of the funds 
allotted for their support The officers themselves were made subject to the orders 
of the Darogah, or Superiiitendeut of the Police of the district. The zemindar was 
required to remove them on complaint of their misconduct by the Darogah, and, 
finally, they were made removable by the Magistrate on sufficient cause. But we 
can find nothing in these Regulations which takes from the zemindar the right of 
nomination of these officers, or which deprives him of the power of himself remov- 
irjg them and appointing other .fit persons in their sfcead, and nothing which 
deprives him of the right of requiring from the chowkeedar such services as he was 
bound by law or usage to render to the zemindar. It might well happen that either 
by long usage or by the original contract when the lands were granted, the village 
watchman might become liable, in addition to his Police duties, to the performance 
of other services personal to the zemindar, as the collection of bis revenue and the 
like. . Indeed, the rules laid down for the Decennial Settlement appear to us to 
recognize the interests both of the zemindars and the public in lands of this descrip- 
tion. They wex’e not to be included in the malguzari lands, for the purpose ,of 
increasing the jumma, because the zemindars had not the full benefit of them ; but 
they were to be included in the malguzari lands, for the purpose of securing the 
assessment, because, in the event of a sale upon default of payment of the assess- 
ment, it would be important that they should be transferred to the purchasers 
under the Government, with whom the appointment of the person whose duty would 
in part be to attend to public interests would vest. 

Such being in our opinion the general law, let us look at the facts of this par- 
ticular case, It is found by the Zillah Judge that the duties performed by the 
persons in possession of these lands, both before and since the Decennial Settlement, 
have been partly Police and partly Zemindary, as follows : 

Zemindary. — 1. (Personal to the Zemindar.) To collect or enforce collection of 
' rents ; to guard Mofussil treasures, and perhaps to escort Mofussil treasures. 2. 
(Common to the village community.) To keep watch at night, and to secure the 
harvests, Police. — To maintain the peace ; to apprehend offenders under the orders 
of the Tbannahdar ; to report criminal occurrences ; to convey public money to the 
Sudder Treasury, (this duty has ceased since the Decennial Settlement) ; to serve 
as guides to travellers. 

The Judge adds : I may add that it is notorio.us, and in my certain knowledge, 
that most of these duties are at this time performed by the village watchmen in 
Burdwan,’" 

From this finding their Lordships see no reason to dissent. 

But it may well be that, although these lands have been held by the predeces- 
sors of the defendant Ahmed Buksh, and were held by him as Chowkeedar, liable 
to perform services to the public, as well as to the Zemindar, yet that there has 
been no legal appropriation of the land for that purpose, aud that the appellant 
may be entitled to recover the land, though he maybe under an obligation to 
provide for the performance of such services as a chowkeedar is liable to perform for 
the public. 

; The evidence appears to stand thus : — 
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At tiie time of the Decennial Settlement, tliough tliese lainls were included in 
tlie Zemiudary, their atfnual value does not seem to have been taken into account ia 
fixing the jiimma. This is consistfpt at least with the hypothesis that they' were^ 
then appropriated to the payment of some officers whom it" would he necessary for 
the Zemindar, either for his own or for the public interest, to maintain. We find 
that -in ISIS the particular lands in question were in this talook held by Shrishtee- 
dhnr, who is described as Thaiinahdar, and they appear ever since to have been held by 
persons succeeding him in the same character. They were not held as Thannahdary 
lands in the strict sense of the expression— lands of that description had already 
. been resumed by the- Government — but as chowkeedary lands ; lands appropriated 
to the maintenance of an officer who performed, and was liable to perform, duties as 
a village watchman. We think that these circumstances sufficient to warrant the 
inferences that the lands in question were at tlie time of the Decennial Settlement 
appropriated, and still are liable to the maintenance of such an officer, and that the 
Talookdar has no right to take pdssession of them for his own purposes, and hold 
them, discharged of the Obligation to which they are subject ' • 

On the other hand, it is established by the evidence that the chowkeedars in 
this district have always been accustomed to perform services personally to the 
^Zemindar as well as. to the Police; This is distinctly stated to be the fact by Mr. 
Skipwh’th, the Officiating Collector in 1837/and by the Judge of the Zillah Court in 
the present case, and ii is admitted by the Government. We think, therefore, the 
order of theFoujdar fy Court in' December 1855, forbidding the performance of 
Zemiudary services by the chowkeedar, was without any warrant in law. 

Cases of this description must, as it seems to u.s, depend mainly, if not wholly, 
for their decision upon the quesition, what was the tenure or character of the 
lands at the time of the Decennial Settlement. 

' In this case the result, in our opinion, is that both parties have insisted on 
more than they were entitled to. One side has contended that the holder of these 
lands is liable to the performance of none but Zemiudary duties ; the other, that he 
is liable to the performance of none but . Police duties. 

Under these circumstances, we feel considerable difficulty as to the course 
which we ought to take. If we advice the affirmance of tlie jinlgmeiit, we may seem 
to countenance the opinion that the Government has the right to take possession of 
these lands, and to appoint a person to perform, as chowkeedar, general Police duties 
to the exclusion of duties to the Talook and the Talookdar, and this is very far from 
being our opinion. 

. ^ On the other hand, we think that we caniiot advise the reversal of the judgment 
having regard to the form of the pleadings, without maintaining the position, 
assumed by the appellant ; that these are gram surinjamee lands, not liable to tbe 
performance of any but personal service to the appellant, and from this opinion also 
We dissent. 

The state Of the pleadings prevent us from reaching the real merits of the case; 
It is not for us to say how. these merits may best be reached It may be that the 
appellant having appointed a fit person to’ discharge the duties of village watch- 
man, and to perform tbe duties pei’sonal to himself, may be entitled to recover the 
land for the purpose of its being held by the persons so appointed, or whether the 
person so appointed rhay himself be entitled to recover the land. On these points \ye 
give no opinion.. But on the whole, having regard to the ai^pellant being plaintiff 
in the suit, and having failed to make out the case which he set up, we think that 
we shall best discharge oiir duty by humbly advising Her Majesty to affirm the 
iudgment complained of, but without giving any costs, and to declare that the lands 
in question are to be considered as appropriated to the maintenance of a chow- 
keedar or village watchman in this Talook, and that the right of appointing such 
offieei-beiohgs"t^4be Talookdar, and that such officer is liable to tbe performance 
of such service/to the Tajookdar, as, by usage in this Zemiudary of Burdwan, 
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cliowkeedars have been acoustomed to render to the Zemindar, and to declare that 
%he affirmance of the judgment* is to be without prejudice to any, if any other suit 
which the appellant may think fit to institute iu respect to the matters in dispute 
in this cause. 


The 1st July 1864. 

Present : 

lord Kingsdown, Sir E. Ryan, Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile. 

Evidene©— Maps drawn for one purpose not admi'^sible in suit for another purpose* 

On Appeal from the Sudder Deivanny A da^plut at Oahutta. 

J ohn Kerr, 
versus 

Nuzzur Mahomed and Azeem Serang. 

The rio-hts of property as hetweea two parties cannot be affected by a map drawn for a totally different 
purpose, and purpose totally irrelevant to the subject of the dispute between them. 

The question in. this case relates to a certain quantity of land between 8,000 
and 4,000 beegahs, which are claimed on the one hand by the appellant, Mr. Kerr, 
and on the other hand by the respondent, Azeem Serang. 

The right to these lands depends entirely upon the boundaries of two lots of 
la:nd in the Sunderbuuds, which were granted, in the year 1829 or 1830, by the 
Government of Calcutta. The lots are conlerminous. One was granted to a 
gentleman of. the name of Douglas, and now belongs to the respondents. The 
other belongs to Mr. Kerr. These two lots are each bounded on the east by a- 
stream called the Poona Khal, bn the west by a stream called the Tumboolda 
Kbal, and the line where they join {being the southern boundary of the one, and 
the northern boundary of the other) is described in one of the pottahs as a line 
drawn due east and west from the confluence of the Aryhee Baukee Khal,” and 
in the other, “ as a line drawn from the Tumboolda to the Poina, where a small 
khal issues.” 

Now these two descriptions taken together ascertain beyond all doubt or ques- 
tion what is the true boundary of these lands. Each description says, that it is to 
be a line from east to west from the Tumboolda Khal to the Poina Khal ; and one 
of these descriptions specifies the point from which the line is to be taken as the 
confluence of the Aryhee Bg,ukee Khal. 

There is no question in this case as to the point where the Aryhee Baxikee 
Khal is ; and all the different maps that have been drawn correspond iu that parti- 
cular, and in drawing a line from the Aryhee Baukee Khal to the opposite stream 
of the Prina Khal. The question is, in what way that is to be drawn ? The 
•appellant insists that the line is to be draum not due east and west, but to the 
north-east, making a difference of several thousand beegahs of land in favor of the 
one or to the prejudice of the other lot. 

We have the pottahs before us under which both parties claim, which state 
that the line is to be drawn due east and west. 

* Two maps, one by Captain Hodges, and the other by Captain Prinsep, are in 
evidence ; the boundaries are marked upon them, and they entirely correspond 
with the description in the two pottahs, as a line drawn due east and west from the 
one point to the other. The quantities of each lot are stated in the maps, one as 
8,900 beegahs and the other as 8,300 beegahs, and the boundaries so described and 
marked upon these maps entirely correspond with the quantities thus ascertained. 

It is a matter of surprise that it should be possible under such circumstances 
' that any difficulty could arise, or that the Government could have been induced to, 
> grant a pobtah to the present appellant, claiming under a grant of 8,300 beegahs 
Cfi no less than 13,000 odd beegahs : those' 13,000 beegahs including between 3,000 
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and 4,000 boegahs belonging to the respondents, and the remainder being made 
up from lands belonging , to other persons not represented in this suit 

When we come to look into the case, we find ho vr this has happened. It’ 
turns out that in 1840 a dispute arose, not in the least with respect . to the 
boundaries of Douglas’ plot, not in the least with respect to the boundaries of Kerr’s 
plot, but with respect to the division of land lying to the south of Kerr's, and still 
more to the south of Douglas,’ which plot belonged to certain co-parceners or tenants 
in common, of whom Mr. Kerr was one. 

There was a dispute as to the partition of these binds ; and upon that occasion 
a Mr. Turner, a Government Surveyor, was called in for the purpose of settling 
that dispute, not for the purpose of settling anything as to the lots of Douglas' or 
Kerr’s land, but to settle as between these differing co-tenants what were the pro- 
per limits of .their respective properties. A map was drawn out by Mr. Turner 
upon that occasion, and it seems that a large portion of land to the north, which 
included Mr. Kerr’s plot, was described in that map. 

Upon looking at that map closely, we. do not see that it professes to describe 
the northern boundary of Kerr’s land, but whether it intended to do so or not is 
utterly unimportant : it was not the subject of .any question or dispute for the set- 
tlement of which Mr. Turner had been employed. 

. Some time after this, the respondents obtained a grant of Douglas' land which 
had been resumed by the Government in consequence of the neglect of Douglas 
to cultivate it, according to the terms of the pottah. Upon this occasion a survey 
was made by Mr. Mullins, who was then the Surveyor of the Government, for the 
purpose of ascertaining the particulars of the grant, and Mr. Mullins made his repoit 
to the effect that Douglas’ grant, described as No. 60 in Hodges’ map, contained 
8,900 beegahs of land. Some time after this, it seems that Mr. Kerr disputed the 
boundaries of Mr. Douglas’ grant, and Mr. Mullins was called upon by the Govero- 
ment to draw a map determining the boundaries. Instead of doing that, he took 
Mr. Turner’s map which had been- prepared for a totally different purpose, and 
made a copy of it without any examination whatever into the subject on his own 
part. 

In 1851 a new grant was proposed by the Government for the purpose of con- 
verting these grants, which had been originally made in 1829 or 1830, into tenures 
of a somewhat different description. Upon that occasion it became necessary to 
ascertain what quantity of land had been brought into cultivation in Mr, Kerr’s lot, 
and upon what extent therefore the rent was to be calculated ; and Mr. Mullins 
was called upon by the Government to make the necessary survey and return. Mr. 
Mullins, it seems, was a son-in-law of Mr. Kerr, and he sent in to the Government 
a copy of the plan which he had prepared before in 1851, by which he actually 
made out that under this grant of 8,300 beegahs of land, Mr. Kerr was entitled to 
13,640 beegahs, Mr. Kerr not even pretending to have the least additional title to 
any quantity of land. beyond that which he held under his original pottah. A more 
scandalous abuse of the authority placed in the hands of this Surveyor was probably 
never witnessed. This very man who had certified 8,900 beegahs as being the 
amount of Douglas’ plot, now made another report, by which he reduced that plot to 
'5,000 odd beegahs ; the 8,300, which had been granted to Kerr, his^ father-in-law, 
being increased to 13,600 beegahs. It is satisfactory to find that this geutiemari 
did not continue long in this office which he so abused ; for it appears that in 1852 . 
he was removed by the Government, the Government at the same time expressing 
its regret that he had not been removed two years sooner. 

There is, therefore, really nothing in this case upon which any question can 
arise. We have the original grantvS, with the clear and precise descriptions, cor- 
responding with the boundaries and the quantities, and we have the maps to which 
those documents refer. The whole difficulty in this case has resulted from that 
improper proceeding on the part of Mr, Mullins to which we have referred. 
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What is there said on the other side ? There is really nothing. It is said that- 
^the respondent Azeem Serang was a servant of Mr. Kerr at the time when that 
map of Mr. Turners wa,s drawn. Of v/bat possible importance can that be? He 
assisted Mr. Turner under the directions of his master. Probably he knew nothing 
about the boundaiy. It had nothing to do with the boundary of Douglas' pro- 
perty. It could not in the least affect the rights of the property as between those 
individuals. That map was drawn for a totally different purpose, and a purpose 
totally irrelevant to the subject of this dispute, 

The only other point which is relied upon is, what is called the receipt and sup- 
posed acquiescence on the part of the respondents in the boundaries subsequently 
proposed or settled by Mr. Gomes, another surveyor, and which in truth is neither 
more nor less than an adoption of this most erroneous and improper map which bad 
been prepared by Mr. Mullins. ’It does not appear from that document that at 
the time when it was made, the respondents knew in the least .what those boundaries 
w^ere which had been thus settled. It is quite clear that they could not have done 
so. It was giving up the w^hole point for which, against extraordinary difficul- 
ties, and with remarkable perseverance, and at great expense probably, they liad 
been struggling for six years. It may be observed that Gomes had at first proposed 
to draw up a map, and report according to the actual state of the titles and the truth 
rf the case ; 1 ut he was prevented from doing so by the interference of the appellant, 
who procured an order from the Government that in settling the boundaries he 
should not disturb the plot granted to Mr. Kerr. 

Their Lordships are of the opinion stated in the report of Mr. Commissioner 
Stainforth, who was appointed by the Government, after the institution of the suit, 
to look into the matter and correct what had been done so irregularly and impro-. 
perly. After going through all the facts of the case be says : — ‘‘Under these 
circumstances it is abundantly clear to me that Mr. Turner's map is an incorrect 
if not collusive document, and that Mr. Kerr, in claiming a boundary running 
north-east from the Tumboolda, instead of du5 east and west, is encroaching on 
his neighbours' lands. " 

Their Lordships cannot look at what has taken place in this case without 
feelings of great regret, and of something more than regret. It is a case in which 
they can do but very inadequate justice by recommending, as they will do, that 
the appeal should be dismissed with costs. • 


The 23rd July 186L 

Present ; , ' , 

Lord Justice Knight Bruce, Lord Justice Turner, Sir J. T. Colai'idge, Sir L. Pcelj 

and Sir J. W. Colvile. 

Sale of Estates for arrears of Government Eevenue— Under' Tenures— Cancella- 
tion of Enhancement of rent. 

On A’p'pecd from the Siulder Deivanmy Adaivliit at Calcutta, 

JRanee Surnomoyee, Widow and Heiress-at-law of the late Rajah Kristonauth Roy 

Bahadoor, 

versus 

Maharajah Sutteschunder Roy Bahadoor, Son and Heir-at-law of the late Maha- 
rajah Sreeschunder Roy Bahadoor. 

T'ho object of Section 5 Eegulation XUV of 1793,' taken together ^Yitb Section 7, was not the dostrue- 
lion of the nnder-tenures upon the sale of the parent estate! for arrears of Government Revenue. It only 
empowers the purchaser at such sale to avoid the subsisting eiigageineuts as to rent, atid to enhance the rent 
.to that amount at which, according to the established usages and rftles of the rerguuuali or District, it 
'would havv stood, had, the cancelled ongagemeixt so iiToidod ucver 
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Whotlier suoli a power is given only to the purchaser or to him and' his Ijbira, or whether it 
is a power attaching to the zeuiindary and passing to aubseq^ueut purchasere. 

This was an appeal from a decree of the Sudder l^ewanny Adawliit at Calcuttii 
of the 26th of March J859, from a decree of the Judge of the Ziilah Court of 
Nuddea, in Bengal, of the 2dst July 1858, confirming substantially a decree of the 
Principal Sudder Ameen of Niiddea, in Bengal, of the 19th of November 1857. 
The suit was originally brought by the respondent's father ; and the relations of the 
parties to each other were those of zemindar and talookdar, the appellant holding 
as mesne tenant a portion of the zemindary. The object of the suit is to enhance 
the rent at which the appellant holds tijat portion ; and no question is made upon 
the respondent’s general title, nor upon the relation in which the appellant stands 
towards him. She does not dispute his right under other circumstances to bring 
this sort of action against her; and their Lordships, therefore, do not enter into the 
question, whether the action has been properly so brought. They give no opinion 
on that point. What the appellant insists upon is that this pi'eseut action must 
fail, because. her tenure is hereditary and at a fixed rent, which the zemindar has 
no power to enhance. 

It will be convenient in the first place to state what, upon the evidence, their 
Lordships consider to be established as to the appellant’s title, omitting for the pre- 
sent some parts of the evidence on which she relies, and to which too much importance 
has been, as it appears to their Lordships, attached in the Courts- below. The 
interest, which she represents, was first created by grant in favor of a Mr. Alexander 
Seaton at some date prior to*the commencement of this century. On parts of the 
land comprised within his grant, belaid out gardens and erected Factories, and other 
buildings ; but thereisno direct evidence that the grant was made for these purposes. 
He appears to have been a Civil Servant of the East India Company ; and after 
-some years, whenjeaving India for England, he sold the whole property to the grand- 
father of the appellant’s husband ; on his death, it descended to the father, and 
thence in due course to her husband, from whom she has inherited it as his widow. 
A portion of the land, during the course of years, has been granted to the Govern- 
ment, and a public College erected thereon. And during the whole time of the 
occupation of these five tenants, the same rent has always been paid. Upon this 
state of facts, the appellant contends that she is not merely a mouroosee tenant, 
that is, one holding by hereditary tenure, but that she holds at a fixed rent, and un- 
der such circumstances as protect her from any enhancement of it. 

The state of facts on the part of the respondent is this : — It appears that while 
Hurreenath Roy Babadoor, the father of the appellant’s husband, was in possession, 
the Government Revenue payable by the zemindary fell into arrear, and the proper- 
ty was therefore put up to public auction ; one Moodoosoodun Sandial became the 
purchaser, and- he acquired the rights which the then subsisting Regulations gave to 
a purchaser at such a sale. After some time he sold the zemindary by private con- 
tract to one Mi> Harris, from whom on his death it passed to his widow Mrs. Helen 
Harris ; from her it was purchased by the Maharajah Sreeschunder Roy, now deceas- 
ed, who in August 1856 commenced the present suit, and on his death the respou- 
■dent, inheriting tlie zemindary, has continued it. 

Upon this state of facts the respondent contends that, as he claims under 
Modoosoodun Sandial, he has acquired all rights which Modoosoodun Sandial had ; 
^and that as he purchased at Government auction, he was entitled l)y the Regula- 
tions then in force to cancel the lease under which the appellant’s ancestor was 
holding, and of course to impose new terms as to the rent. 

It is, as it seems to their Lordships, necessary to the respondent’s success, that 
Modoosoodun Sandial should have had in him, at the time when he sold to 
Air. Harris, the rights above stated, so that he himself might at that time 
have enhanced the rent of these lands; that these rights should have passed 
-to Mr. Harris, and the subsequent purchasers of the pi'operty down t<)aud including 
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the respondent’s father ; and that they either could not have been or have 
not been in fact waived by the respondent’sfather. or byanyoneof the pnor 
Cnm^forrunless this be thi case, their Lordships see no ground on which the 

hereditary tenure could be disturbed or the rent enhanced. v i n 

S reliance of the respondent is on some one of -the Regulations which have 
been made at different times in regard to purchasers at Government auction sales 
in the case of zemindaries from which the- Government income has not been 
Jfulv paid These Regulations have been couched in different language, but all 
noliev in view as regards the present qdestion. [t has been 
TsiLed as the foundation of them, that the default of the Zemindar may have 
“oiadoned by improvident grants of Talooksand other subordinate tenures 
S inadequate rents: that this was in breach of the condition on which the fund 
was oSnally created by the Sovereign Power ; and the purchaser therefore has 
W s"t free from the obligation of these grants, with certain specified exceptions, 
!^d wUh certain limitations of his power as to new tenancies to be created J hese 
kws however, cannot but occasionally operate very hardly on the gran ees of 
subordinate interests ; and they have, therefore, been materially modified by an 
let of 1859 not' in force whemthis decree was made and nut therefore, directly 
Vnnlieable to’ it • but such Regulations must, on general principles, receive a strict 
construction. There seems to have been doubt in the minds of Rie respondent s 
advisers on which of these Regulations his case could safely be rested, and it would 
^nnea^ from the proceedings in the Court below, that it was intended to rest it on 
a^Reffulation Act^ of 184.5, which certainly would not have supported it, because 
thSel Jd’ied on was not affected under that Regulation, and its provisions are 
the sales reiie TInon the argument before their Lordships, the 

“l tt: rrspofdetfrelSl on tt 5:h'section of Retaliation XLRb^of the 
v^r 1793 which is the earliest of the Regulations on this subject ; and they con- 

of all rte Remilations taken together, this particular Section ought to be taken to 
have been repealed or not, their Lordships do not think it necessary to determine. 
They assume^in favor of the respondent that it stands unrepealed and in full force, 
and^will deal with the case upon that footing. The language of this Section is no 
doubt favorable to the respondent’s case. It provides that, when a zemiudary is 
<!nld at a public sale for discharge of arrears due from the proprietors to the Go- 
vernment^ “ all envao-ements which siwh proprietors shall have contracted with 
dependan’t Talookdars%s also all leases to under-farmers and 
slmll stand cancdled from the day of sale, and the purchaser shall be at libeity 
S colkcnmm such Talookdars, and from the ryots, whatever the former proprie- 
tors would have been entitled to demand according to the estaWished usages and 
rates of the pergiinnah or district in which the properties he, had the ' ' 

InJlpd nevCT existed.” But the 7th Section of this same Regulation XLIV. 
of 1793 provide.s, that this is not to authorize the assessment of 

the land? of such dependant Talookdars as were exempted from inci ease at the 
Becenni^ Setdem ^ ^ evidence in the case on which they thinkit* 

safe to mlvs?etheFr way to the belief that the appellant brings her case within 

the 7th Section •; but they cite it because it may have a bearing on the constiuc- 
tn.ofthetnguage of J oth Section. T^e respondent contends Jat, by he 
oneration of the words “ stand cancelled from the day of sale, the 
i^rest of the Talookdar-fpsojfacto ceased to exist, without any act done by the 
PuShfser - that it was incapable of confirmation or being set up by him oiyhis. 
' Jseceesors i and that where, from the acquiescence of the purchaser or those claim 
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ing under liim, the possession had remained in the* Talookdar, aud those claiming 

under him undisturbed, and the original rent had been received, no matter for how^ 
long a period, or through whatever number of mesne conveyances, it still remained^ 
abare yiossession at the will of the zemindar for the time being, and the rent 
always liable to enhancement In this hard and literal construction of the words 
cited above, their Lordships do not concur. They think that their meaning is pro- 
perly to be collected from the policy and intent of the Regulation, from the lan- 
guage used in other parts of the same Section, and from the 7th Section which 
creates an exception out of the provisions of that Section. English lawyers are 
familiar with this principle of construction applied as early as the time of Lord 
Coke (see 1st Inst., 45j, to the disabling Statute of I. Eliz. cap. xis, sec. 5, and in 
several modern reported cases between landlord and tenant, on clauses of forfeiture 
in leases. Words which make a bishop’s grant utterly void and bf none effect 
to all intents, constructions, and purposes,” have been held not to prevent the 
grant from being good and binding on the grantor, and in some eases confirmable by 
the successor ; and so a proviso in a lease that it should be void altogether in case 
the tenant should neglect to do a certain act, has been held only to make it voidable 
at the option of the landlord. Their* Lordships do not cite tliese as authorities 
governing this case, but mention them only as illustrating a general principle of 
Construction which for its justice, reasonableness, and convenience, must be con- 
sidered of univei’sal application. In the present case the object of the Govern- 
ment was that the jumma should be duly paid, and that the means of paying it 
should not be withdrawn by the* improvident grants of the Zemindars who had 
made default ; but cases of default might often arise wdiere no improvident grant 
had been made, where the Talbokdars and the ryots held at proper rents, and the 
default was owing to extravagance, mismanagement, or other causes, — in such cases 
the Government cannot be supposed to have intended a wanton and unjust disturb- 
ance of vested interests. It is true that the Section makes no distinction in 
terms between the two classes of cases, and it would be unsafe in construction to 
make any such ; but the consideration furnishes reason for such limitation, both as to 
time and extent of operation, as the words will admit, indeed seem to require, in ^ 
order to give effect to the whole sentence. Now, looking at what follows in the 
same Clause, it is obvious that no such absolute cancellation was intended, for the 
poweT expressly and affirmatively given to the purchaser supposes the Talookdars 
and the ryots to remain in all respects as before, except that they become liable to 
a certain limited increase of rent, according to the established usages and rates 
of the pergunnah or district words in themselves showing that the Section was 
directed to cases in which grants had been made with reservations of rent below 
those usages and rates. It is to be observed also that, in terms, this power is given, 
only to the purchaser himself, which would ordinarily suffice to remedy the mischief in 
contemplation. The language of the exception, too, in Section 7> shows that what 
was aimed at by Section 5, was not the destruction of tenure, but the increase of 
rent, under certain specified and equitable limitations.. 

The conclusion at which their Lordships have arrived slh to the construction of 
the Section is this — that a power was given by it to the purchaser, at a Govern- 
ment sale for arrears, to avoid the subsisting engagements as- to. rent, and to 
increase the rent to that amount at which, according to the established, usages and 
rates of the pergunnah or district, it would have stood had the cancelled engage- 
ment so avoided never existed. This gives it a just and reasonable operation, and 
virtually it would have had none when the existing rent was already according to 
the usages and rate of the pergunnah. 

This conclusion is of great importance in the determination of the remaining 
questions. The sale to Modoosoodun Sandial, according to the respondent’s own 
case, took place sometime before 182S, and he found those under whom the appellant 
claims holding the land at an old rent of 64} Rupees 1 anna 12 pies-; he did not 
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otteiint to disturb the tfccpuation or increase this rent, but I'^eiVed it during ali 
i e So he Lained owner. He, sold by private contract to Mr. Hams, from 
Svhom i passed to his wi^^ Helen Harris, and from her again by private 

matiact to the respondent's father. Maharajah Sreeschunder Roy as has been 
Sea V stated During all this time (and for a considerable pewiod before, so far as 
tnSSs hideed from the very creation of the tenure-more than sixty years ago), 
rim same rent has always been paid ; and there is no evidence that whe^n tirst im- 

neldJ\Styim^^^^ reS,\ecording, as he stktes 

p-'-T n 

it tne oeccio i 4 ^ confirm the existing fate of rent, there 

possession, an eridence that he exercised that option in favor of the 

a“d eIrTtlS tL righto p»sed from him unimpaired to Mr. 
lalookdai , ana under him, the evidence is 

Hanife, and rep-ards Mr. Haitis personally, it is stronger. It is, 


SerSore unnecessary to decide whether the Section is to-be construed as giving a 
therctoie ^^^Paser or to him and his heirs, or a power attached to the 

powei only to the pmchase purchasers. Their Lordships; moreover, 

S'rvfthat' the pSwer' given is to collect what the /orm^r propo-ietcn' would have 
Sen enSled to dLand, if the cancelled engagernent had never been made ; words ■ 
been entitma somethinc^ to be done on the change of ownership, not to 

which seem to p t ,yjndefinite lapse of tinde ; and, as before remarked, 

something to be done a^ttm any Jehaser himself, as to whom reasons 

mfohrappl y Xch would not Lend to Lsequent purchasers from him. Their , 
T ftifrf/ Lweier pronounce no opipion on this question, it not being necessay 
m dtide it ^ They say no more than that a construction which would render the title' 
rXert^^nnecLa?ily uncertain, ought notin their judgment to be given to a 

• Lrninin<^Le Regulations, their Lordships are satisfied that the 

.h)n , R nowers riven by the Section m question ; and they 

a“of oprm»”4.t t Je assumtng tl.em'to te i,. fore,, will "f ="PP“t 

present Stion. They are glad to find that it is not their duty to support a claim 
l/hich appears to fhem to be unjust. During the long period for which this pi operty 
has been held at a small unvarying rent, it has been bought and sold, and chanps 
and improvements have been made, no doubt, at a considerable expense, and upon 
ke faith of the render to the zemindar continuing unchanged ; he has 
while that state of things existed, and it must be presumed for a piice calculated 
TeS Sv “ cl i, m»itestl, tl«. he .lm„M be ellewed to dwteb ,t 

It Will have been observed that their Lordships have arrived at their conclu- 
tiinn without considering either the parol evidence of the appellant, or a confiimatory 
pottah produced by her as having been granted by Modoosoodun Sandial, ’ 

receivedL the Courts below, would have concluded the case in her favor. B 

these Courts,, however, treated the whole of the parol evidence as unworthy of 
credit and the pottah as a forged instrument ; and their Lordships regret tha . 
lie coBridemtioe they me »ot prep.red to differ from to™ 7*^- 

sions. When false witnesses or forged documents are produced in snppoit ofoa rase, 
the fact naturally creates suspicion as to the case itself; and if the evid 
which their Lordships act depended in any degree for its credibility or wei^ 
such witnesses or docLent. they would have paused as to their 

fact is not so, however, in the present case ; their Lordships beliete ‘ , 

deal with ajust case foolishly and wickedly attempted to ^ 1 

evidence. IPhis misconduct must not mislead them- m the advice they will ha\e to 
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tender to Her Majesty, which will be that the appeal be sustained, the decrees 
complained of reversed, the plaint in the suit dismissed, and any costs which may 
have been paid by the appellant in the Qourt below refunded, but that no costs of 
the appeal, or of any proceedings below, be allowed to the appellant. 


The 2Srd July 1864. 

Present : 

' Lord Kingsdown, Sir E. Ryan, Sir J. T. Coleridge, Sir L. Peel, and Sir J. W. Colvile. 

Conversion of Government Securities deposited in Court, otherwise than at the 

instance of the depositor. 

On Appeal from the Sudder Deioanny Adaivlut at Galcwita. 

Rajah Sutteeshchunder Roy, 
versus 

Samasoondry Debia and others. 

Where Grovernment Securities bearing interest at 5 per cent were ^deposited in- Couii: for payment of 
interest thereon to certain annuitants, and the Registrar of the Court, in pursuance of notices given by the 
Covernment Agent, converted the notes into 4 per cent, papers, — Held that, though the conversion of the 
notes was the act of Government and of the Court, not of the partes, the appellant was liable, under his 
agreement, to pay the annuitants the sum originally agreed upon. 

Their Lordships have looked through the printed papers in this case, and 
also tlirougli the MS. documents handed in by the appellant for the purpose of 
showing how the Government Securities for 60,000 rupees deposited in Court, and 
at the time bearing 5 per cent interest, had been converted unto Government notes 
bearing only 4 per cent interest. That examination shows that the statement i# 
some of the papers that the 60,000 rupees were originally invested in a single note 
is mistaken. It appears that they were invested in notes of different amounts ; 
and with respect to the notes for 42,00Q rupees, the subject of the present appeal, 
that they were paid oif at different times in the years 1833 and 1837, in pursuance 
of notices given by the Government Agent to the Registrar of the Court of Sudder 
Adawlut, and were converted into Government paper bearing only 4 per cent 
interest. 

This had been done before the division of the notes amongst the parties entitled 
to the income ; and though the delivery out of the notes to the claimants seems to 
have been irregula-r, it did not ^||||t the conversion of. the 5 per cent securities, 
into 4 per cent securities, which HP parties but of the Govern- 

ment and of the Court. 

Now that conversion having reduced the 3,000 rupees- which the annuitants' 
were entitled to receive by one-fifth, the appellant under his engagement became 
liable to make it good ; and in this suit he has been charged with the amount found- 
due in that respect upon 42,000 rupees which seems to have been the only sum on 
which the Court considered that actual proof had been given of the conversion of 
the notes. This order does no injustice to the appellant. We cannot, therefore, ad- 
vise Her Majesty to -reverse the judgment complained of. We think it should be 
affirmed, without prejudice to, any proceedings which the appellant may take for 
the full sum, of compelling the holders of the notes for the full sum of 60,000 rupees- 
to bring them back into Court. The effect, however, of this may possibly be that, 
the appellant may be found liable to a loss in respect of the conversion of the 
other notes beyond the 42,000 rupees. 
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The 29th March 1865. 

Present : 

T.nrd Kinc'sdown. Lora Justice Knight Bruce, Lord Justice Turner, Sir L. Peel, 

^ ® • and Sir- J. W. Colvile. 

Oude (liaw of Dower)— Punjab Code. 

On Appeal from the Court of the Judicial Commissioner of the Province of Oude. 

Mulkah Do Aluih Nawab Tajdar Bohoo, the widow and an heir of the late Secun- 
dur Hnshmnt General Sahib, a Mahomedan, deceased, 

versus 

Mirza Jehan Kudr, Navrab Mirza Zuwan, Ara Begum, and Rufootoonissa Begum. 

Ap,.nrai-no- to the Piiniat Code (held to he In force in Oude in the years 1859 and 1860) the dower men- ■ 
tionedln marriage MUtract (instead hoing enforced as an absolute deed as claimed by the appellant) is 
su%ct to a niodihcation at the discretion of the Court, both in the case of a divorce and of the death of the 

Lusband. i ot i ^ * 

This is an appeal, by the widow of the late General Sahib, against certain 
decisions which have been pronounced bythe Judicial Commissioner in Oude, on a 
ckim ^referred by her for dower against the estate of her late husband. 

The marria<re took place about the year 1838 of our jEra, and by the settle- 
ment made upon it to which the father of the bridegroom was a party, the wiles 
dower was fixed at a crore of rupees, a sum equal to 1,000,00W. sterling. 

The father of the bridegroom was a son of the King of Oude, and at that time 

heir-^pment England after the overthrow of the Oude Dynasty, 

and died here. • „ ■ j ' ' 

• The Royal Family of Oude were all Mahomedans. i . . , . 

The General left a son, an adopted son, and two daughters, jsuiviving him. 
These persons claimed to he co-heirs with his widow to bis property. 

• tL widow claimed a right to have theivhole amount secured |t)y -the deed as 
her dower treated as a debt due from her husband’s estate, and p^aid jiari passu 
with the debts of other creditors, and she disputed the titles of th^ other claimants 

After some attempts to settle the matter by arbitration whicf. proved abortive, 
a suit was instituted iu order to determine the rights of the parties.^^.-...- 

In the course of these proceedings, an enquiry was directed with respect to the 
property which the General had left at his deai|^and in the_ result, it appeared 
thatit Lountedinallto about 5 lacs of ri^p. The claim of the appd ant 
alone in respect of her dower, amounted to a crore or 100 lacs, -exclusive of otiicr 
debts’ which are represented to he of very trifling amount. ^ ^ 

The effect, therefore, of allowing the appellant s claim, would he, to a great 
extent, to defeat the_ claims of the other creditors, and to sweep away the whole 

^If such, however,' be her legal rights, no Court of Justice can refuse to give 

effect to .them on the ground of any inconvenience or hardship, which may result 

from allowing them. . . . ,i t i 

The case came first before two Assistant Commissioners in the Lucknow JJ s- 

trict Court, in August 1858 ; then, on appeal, before Colonel Abbott, the 
Commissioner Superintendent of the Lucknow division, on the 2nd December 18o0 
and lastly, before Mr. Campbell, the Judicial Commissioner of Oude, on the 2.ird 
March 1800 All the.se geutlemen were ol opinion that the claim ot .tlie appellant 
could not he allowed to its full extent, but must be modified with reference to the 
assets of the husband and the circum,stance.s of Li.s family ; bu^ they dmeied ^ m 
some decre*ias to the mode in which, in the exercise of Jheir discretion, the division 
■ between the widow and the other heirs should be made. By the last order, mat ot 
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Mr. Campbell, made on the 3rd March 1860, it vrm directed that the debts of the 
General should be first paid ; that one-half of the remaining property should be 
paid to the widow, and the other half to the other heirs, but this decision was not ^ 
to affect a sum of 1,10,000 rupees in Company’s paper in the name of the appellant, 
which was to be retained by her as -her absolute property. From this and the pre- 
ceding orders, the present appeal has been brought. 

Great trouble appears to have been taken by the Commissioner to ascertain the 
General Mahomedan Law upon the subject ; and opinions were obtained from the 
Courts of the several provinces of 'India, particularly with reference to the question 
whether, when extravagant sums, far beyond the means of the bridegroom to satisfy, 
were provided by settlement as dowers, such sums were to be treated as bond 
fide debts, to be paid pari passu, with other debts, on the death of the husband,' 
though they might sweep away the whole property from the heirs ; or whether they 
were to be treated as securities for an adequate provision for the wife. The reports 
from the different provinces were not uniform — some being in faxmr of treating the 
sum fixed as an absolute debt ; others in favor of a modification of the demand 
with reference to what might be considered the proper dower of the woman. 

It is not necessary, in the opinion of their Lordships, . to 'decide the general 
question, because, whatever the general law may he, the mode in which contracts of 
this description are to be treated in Oude has been settled by specific Regulations 
issued by competent authority in the manner which we are about to state. 

We take the facts as to the origin of these Regulations from a letter dated 
the 4th of February 1856, from the Secretary-General of the Indian Govern- 
ment, containing instructions for the Government of Oude, addressed to Major- 
General Outram, who was appointed Chief Commissioner of the affairs of this 
Ppvince. 

The facts, as appearing in this letter, are these : — in the year, 1847-48 a few 
rules for Civil Judicature, were drawn out by the Indian Government for the 
guidance of’ the officers employed in the Cis and Trans-Sutlej States. Then these 
were in 1849 extended to the Punjab, and it was left to the officers charged with the 
local administration, laying upon these the foundation of the judicial system, to 
improve, amend, and elaborate them, as practical experience might suggest. 

These rules, thus amended, were,- in 1 854, reduced into a printed form, and 
circulated amongst the Judges of the. Punjab. They are entitled '' Abstract Prin- 
ciples of Law, circulated for the guidance of Officers employed in the Administra- 
tion of Civil Justice in the Punjab ; to which is appended a proposed Form of 
Procedure.'" 

This Code, as its title imports, contains a statement — 1. Of the principles of 
law to he adopted by the Judges ; and 2. Of the rules of procedure to be followed. 
It lays down the ordinary rules of Mahomedan and Hindoo Law on the principal 
subjects which were likely to come before the Courts, and both in the rules of law 
and forms of procedure introduces some alterations into the laws prevailing in the 
older Provinces. 

This Code, thus introduced into the Punjab, had, in the opinion of the Go- 
vernment, been found to work well. * 

# In February 1856, the King of Oude was deposed by the Indian Government, 
and the whole administration, Civil and Military, of the Kingdom was^assumed by 
its Officers under its authority. To provide for the administration of justice, a 
number of Commissioners and Assistant Commissioners were appointed to act for 
different districts into which the country was to be divided ; and the general rules 
to be observed in the administration of justice, as well as in the ordering of the 
Province in other respects, are laid down in the letter to which we have referred. 

The intention to assimilate, as far as possible, the Government of Oude to 
that of the Punjab, appears in several passages of the letter. In pamgraph 21 it 
is said:- " . 
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It has been already intimated to you that the administration of Oude is 
to be conducted as nearly as possible in conformity with the system which has lieen 
introduced into the Punjab/' 

After explainin.^ the advantages which had arisen in that Province from the 
introduction of the New Code, and observing that the Kingdom of Oude resembled 
very close in its population, language, creeds, and customs, the North-West Pro- 
vinces, the letter proceeds : — ‘‘There is, therefore, every reason to believe and none 
to doubt that the system of administration as* modified for the Punjab and divested 
of ail those forms and*technicalities which delay justice, and are specially distaste- 
ful to a people unaccustomed to technical litigation, will be acceptable to the 
people of Oude, and more completely suited to the Province itself than it was 
to the Punjab ; where, nevertheless, its success is undeniable/’ 

After dealing with financial and some other matters, the letter, in paragraph 
43, proceeds to give instructions for the administration of Civil justice, with respect 
to which it observes that very material assistance is derived from the results of 
experience acquired in the Punjab. 

Then follow the paragraphs on which the question as to the introduction of 
these rules into Oude mainly depends. 

The 44th Section, after giving the history of those rules, which we have already 
read, proceeds thus : — 

“ These rules now, for the most part, guide the proceedings of the Judicial 
Courts in the Punjab, and they have been found so well fitted to the requirements 
of a new province and a simple people, so easy in their application, so acceptable 
to the population, no less than to the officers themselves, and so beneficial in their 
results, that the Governor-General in Council advises that they should be made the 
ground- work of the Civil Judicial system in Ou'de. Several printed copies of these 
“ Pules” will shortly he furnished to you for distribution. 

<^45^ — There appears to be no reason whatever for supposing that the Rules of 
Pi'ocedure will not be as applicable to the Civil Courts in Oude as to those in the 
Punjab, and there can be ho objection to their immediate introduction. It is be- 
lieved also the “ Principles of Law” will be found sufficient in the first instance to 
guide the Judicial Officers in dealing with the various questions which will come 
before them in this branch of their duty. But it will not escape your observation 
that, in the preparation of the mles under notice, much attention has been given to 
the lex loci, and that especially in niatters relating to inheritance, marriage, divorce, 
and adultery, adoption, wills, legacies, and partition, as well as in all commercial 
transactions a due regard to local usage has been enjoined. It cannot, of course, be 
•supposed that the lex loci, or local custom, in provinces differing so widely as the 
Punjab and Oude is in all, or even in many, respects identical, and it follows that 
those provisions, of the “ Pules” which rest on the lex loci, in the Punjab cannot, 
with any propriety or without risk or injurious failure, be extended to the Province 
of Oude.” 

It appears to their Lordships that the effect of these Clauses is, that the prin- 
ciples of law, as well as the rules of procedure laid down in the Punjab Code, are to 
be adopted as the basis of the administration of justice in Oude, and to be applied, 
as far as they may appear to the Commissioners to be not unsuited to the ciroum- 
stances of the country, but that, as far as they are founded upon local customs, vary- 
ing the general law, whether Hindoo or Mahomedan, they are not to be applied to 
Oude, where the local customs would probably differ from those of the Punjab. 

The 46th Section is in these words ; — 

“ 46. — While, then, the Governor-General in Council directs your attention to 
this collection of principles of law as calculated to afford material assistance in the 
absence of any better or more appropriate treatise, he refrains from requiring the 
strict observance of them until it can be ascertained how far they are applicable to 
. tkje. peculiarities, of the Province and the customs of ill people. With this end in 
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View, his Lordship in Council desires me to suggest that all the Commissioners and 
District Officers, and the most experienced of the Assistants should he required to ^ 
study the '' Principles of Law” in their daily application to the business brought " 
before the Civil Courts, and, after the lapse of a twelve months or more, as may be 
hereafter determined^ to report to the. Judicial Commissioner the opinions which 
they may have formed of the applicability of the Eules of Law” to the people of 
Oude, and to offer, at the same time, any remarks and suggestions which may have 
occurred to them. It may, perhaps, be advisable also to invite the opinions and 
observations of a few of the Native Extra Assistants whose past career and official 
knowledge, and more immediate contact with the people, may have qualified them 
to form a judgment on those points which touch upon native customs, and to give 
sound advice. On receipt of all these reports, it will be the duty of the Judicial 
Commissioner to study the suggestions which they contain, and to re-cast the 
collection of Eules of Law. 

It is not anticipated that the Eules of Procedure will call for much, if any, 
alteration ; but it will rest with the Judicial Commissioner to give his consideration 
to these also at the same time, and to introduce such modifications as may appear 
advisable, provided they do not tend to introduce those complications and techni- 
calities, the removal of which iS the main as it is the most acceptable feature of the 
system successfully followed in the Punjab.” 

This Section is perfectly consistent with those which precede, and shows that ' 
the rules were to be generally acted upon, though strict obedience to them was not 
required until it had been ascertained how far they were applicable to the peculi- 
arities of the Province and the customs of its people. Witla this view, its applica- 
tion is to be carefully watched by those who administer* it, who, after a certain 
period, are to make a report upon the subject, with any suggestions which may 
occur to them for amending it. 

The Indian Mutiny, which broke out in the following year, would probably pre- 
vent any report being mad<e by the Commissioners, in compliance with thedirections 
of the 4bth Section, as early as was there contemplated ; but after the restoration of 
the British authority, we find in the official report of the Administration of the Pro- 
vince of Oude for the year 1859-60, that the Punjab Code is stated to be the basis 
of the Civil Law of the country, and allusion is made to some modifications which 
have been introduced in it ; but it does not appear that any such modification 
related to the subject now in controversy. 

On the whole, their Lordships entertain no doubt, that the Articles of the Pun- 
jab Code generally were in force at the time of the date of these orders ; the first of 
which was made on 25th August 1859, and the last on 23rd March 1860. 

Then, on what grounds is the application of these rules to be excluded from 
the present case ? If they are to be excluded, it must be on the ground that 
there is some lex loci, or special custom in Oude, by wffich the law of dower in that 
country differs from the general Mahomedan Law. But no such custom is pretend- 
ed. The argument for the appellant rests entirely on the general Mahomedan Law. 

The next question is, do the rules of the Punjab Code warrant a departure from 
the strict law, if law it be, by which, in all cases, a sum fixed as dower is to be en- 
forced as an absolute debt? Upon this question no doubt can.be entertained. They 
provide of a modification of the dower mentioned in a mJirriage-contract, both in 
the case of a divorce and of the death of the husband. 

The 10th Clause, Section 6, is in these words : — 

By the Hindoo and Mahomedan Law, the dower of a married woman, if not 
entirely paid up at the time of marriage, is claimable by her at any subsequent 
time, and specially in the event of a divorce. Among Mahomedans it is usual, as a 
safeguard against capricious divorces, to stipulate for an amount of dower far be- 
yond the means of the bridegroom to pay. Such a contract, if enforced' by a Court, 
would ruin a defendant who had divorced his wife without reflecting on the liability 
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to which he was subject. Stih, although the full amount need not he decreed yet, 
in tlie event of a divm-ce, without a valid cause, heay damages will be awarded to 
' the wife, in proportion to the means of the husband. 

The nth Section provides for the event of the hus.iand s death . 

“ At the husband’s death the dower is treated asa debt,_and takes precedence 
of the dims of heirs, but not of other debt-it stands on the same footing with 
them In this case, the Court would possess the modifying power of Chmse 8 and 
award to the widow a fair sum with reference to the assets of the estate and the cir- 

cumstances of_the^^^^^^^^^ 8 is either a mistake or a misprint for Clause TO 

It appears, by the proceedings in this case that these rules have been, and are, 
acted upin in the Punjab in dealing with cases of dower, and, by the orders to_which 
wp havG refeiTGci, they liOive bGen extended to Oude. ,1,1 

It was suggested^ that this was only to apply to_ future contracts and not to con- 
tracts previously made. But their Lordships think it clear that these Sections pro- 
SS fo? the mode in which all contracts of this descripUon, which might come before 
Jie Courts were to be treated. Upon the who e, their Lordships are of opinion 
that the Commissioners were bound* to apply the provisions of this Code to he 
ca?e before them, and were at liberty to exercise a discretion m the division of the 
moperty in dispute between the widow and the heirs. As to the manner in wh ch 
that discretion should be exercised, the Commissioner, whose judgment is appealed 
from, must be more capable of forming a correct judgment than their Lordships 

'''''' \t may be proper to notice an objection which was taken ; that, in one of the 
orders apoLled from, 'a provision was made out of the estate for an adopted son, 
thouf^h S^was admitted by the Commissioner making the order that such son was 
not properly one of the heirs. But this will be corrected^ by the decision of Mr. 
CamS which directs the division to be amongst the co-heirs other than the appel- 
lant f and, at all events, it is a matter which relates to a fund in which she has no 

“^^"Their Lordships will humbly advise Her Majesty to affirm the order of Mr. 
CampbeU of the 23rd Maroh 1S60‘: but, as the case is one of novelty and some 
difficulty, they will not give any costs. 


The 29th March 1865. 

Present : 

Lord Kint^sdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir L. Peel, 

and Sir J W. Colvile. 

_ 1 ■pioQ n'T TV/Tnl^fiiunirG© Ti'tl6““I*rodiictioii of d.ocixuiGii'ts in 

o£d.p»<len. 

Talookdars, 

On Appeal from the Sudder Dewanny Adawlut at Gahntta. 

Baboo Gopal Lall Tagore, 
versus 

Tilluck Chunder' Rai and others. 

plaintiff in only question is wiethor tie tenures are held at a vanahle or at a 

oooupationof and the plaintiff, it was held that it could not 
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recognition of Lis *titlo by his existing /cmindar, he may, at some future time, have to establish that title 
by the strictest proof against one coming in by purchase at a sale for arrears of revenue. 

The question on this appeal, which has been heard is upon the alleged ^ 

right of the appellant, as zemindar of Tuppah Nazirpore, in the Zillah of Backer- 
gunge, and Province of Bengal, to re-assess and increase the rents payable in 
respect of certain lands forming part of his zemindary, which formerly constituted 
one, but were afterwards divided into five dependent talook’s. 

The appellant derives his title to'the larger part of his zemindary from a sale 
for arrears of Government Revenue, which .took place in 1819. Fourteen-sixteenths 
were thus purchased, partly by the appellant’s father and a cousin jointly, and 
partly by one Petumber Mozurndar. All these have since, by descent oi’ sub-pur- 
chase, become vested in the ‘appellant. The remaining two-sixteenths are stated to 
ha\e been acquired, in 1830, by private purchase from a Mr. John Panioty and 
others, in whom they were then vested. 

To enforce his claim to enhance the rents of the five talooks, it was necessary 
for the appellant to institute five separate suits. Tiie amount involved in each of 
them was below, whilst the aggregate amount involved in the five exceeded, the 
sum, from which an appeal to Her Majesty in Council lies as of right. The order * 
of the 2*2nd of February 1800, giving special leave to appeal, provided that, in 
case the parties in India should consent that the order to be made by Her Majesty 
in one suit should govern the others, there should be an appeal in one suit only. 
This consent has, unfortunately, not been given ; the proceedings in all the suits 
have been sent home, and are now before their Lordships. The argument of the 
leaBned Ooumsei for the appellant embraced' all the suits, and this judgment must 
be taken to be given in each of them. 

The five suits were commenced in September 1855. Each was founded on the 
alleged right of the zemindar claiming, in part at least, as purchaser at a sale for 
arrears of Government Revenue, to enhance the rents of a talook desciibed as task- 
kisi zimma, or a sub-tenure, held upon payment of rent variable according to 
the current mtes of the district. 

The title set up by the respondents is to this effect : — They allege that, avS 
early as 1704 A. D. (being the year 1 1 11 of the Bengal' era), one Mookondo Ram 
Chuckerbutty, took in the name of his son Ram Chuckerbutty, an amildaree pottah 
of the lauds in question in the five suits from Syecl .Shumsiiddeen Mahomed the 
then zemindar, and held them as one talook ; that on his death, liis three sous, the 
said Ram Chuckerbutty, Gungadhur Shedhanto, and Gopeenatlv Obiickerbutty, held 
the talook in thirds, making a separation by guess of part of the land, but holding 
the other part jointly ; and that in 1755 A. I), (or 1102 B.) the}^ made a settlement, 
witnessed by the seal of Syecl Imamooddeen Mahomed, the descendant of Shiim- 
suddeen, whereby the rent of the waste lands .; being postponed for future arrange- 
xnent, they undertook to pay for the remaining and productive land a joint jumma 
of 1,901 rupees. They further allege tliat afterwards a complete separation between 
the brothers took place ; that Gungadhur took his share of tlie lauds held jointly, as 
well as those cultivated by him separately, and formed thereout a separate talook 
called Sheeb-Karit (a name compounded of the first syllables of the names of his 
t^^o sons) ; that Gopeenath made in the same v/aj a separate talook out of his sluire, 
which he named “ Lukhee Kant,’" after one of his sons ; t’nat the remaining share 
continued as a third talook iq the possession of Rarn Chuckerbutty, or of Ills two 
sons, Beeslitodeb and Gobind Prosad ; and that this division was sanctioned by the 
zemindar, and the consequent mutation of names efiected on the 20th of Bysack 
llO-i (A. D, 1757), by a writing, under the seal* of Syed Imamooddeen, which 
provided that the jumma or rent should be assessed according to the C|uaut]ty of 
land held by each person as ascertained by sul^sequent measurement. They vSta,te, 
however, that, before this measurement took place, Ram Ghuckerbutty’s share was 
sub-divided between his two sons Beeslitodeb and Gobind Prosad, and a further 
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mutation of names effe^cted in 1762 ; one of tliese sub-divisions becoming taloofe 
' Ram Lukhim, tbe other" Beeshtodeb. They further allege that, after this, the con- 
templated measurement and survey took place ; that the talook of Sheeb-Kaut 
Chuckerbutty was then assessed at a fixed morkurruree jumma of 691 rupees 0 
annas and 2 cowries ; that the talook Lukhee Kant Chuckerbutty was assessed at 
a like jumma of 643 rupees 15 annas and 13 gundahs ; that talook Ram Lukhun 
Chuckerbutty was in like manner assessed at 335 rupees 6 annas and 9 gun- 
dahs ; and that of Beeshtodeb existing under the name of Ram Chuckerbutty, at 
337 rupees 6 gundahs; and that accordingly on the 14th Joistee 1174 (being some time 
the year 1767) separate biindohusta, of settlement papers, under the seal and signature 
of the zemindar Syed Imamooddeen Mahomed were granted to the holders of each 
talook, and contained these words : — The above amount of jumma being paid in 
'' current coin year by year, no inCTease shall be. made to it, nor shall you give any.’" 

Thus far the title of the defendants in each of the five suits is common* to all 
The subject of the first suit is the talook Sheeb-Kant Chuckerbutty ; that of the 
second, Rarn-Liikhun Chuckerbutty ;that of the third, Lukhee-Kant Chuckerbutty ; 
that of the fourth, Radha-Madhub Chuckerbutty; and that of the fifth, Ram- 
‘chunder Chuckerbutty ; the two last-named talooks having, after the death of Beesh- 
todeb, been formed out of his talook on a partition and division between his two 
sons, Radha Eristo and Radha Madhub, in or some time before A. D. 1807. The 
defendants in the several suits derive tlieir title from the taloojcdars with whom the* 
settlements of 1767 were made, some by descent, others by purchase ; but it is not 
necessary for the determination of the present appeal to state these devolutions of 
title in detail. * 

From what has been said it is obvious that the principal question in each s\iit 
was whether the talook, that was the subject of it, had been held from a period 
considerably anterior to the Decennial Settlement at a fixed or mokurruree jumma, 
or was held on a rent variable, and therefore subject to enhancement. 

The other material issues in each suit were : — 

lsi5. Whether the claim of the plaintiff was barred by the Regulation of Limi- 
tation ; and 

2ndly, Whether the notice, 'required by law as a preliminary to a suit for 
enhancement of rent, had been duly served. 

The five suits were heard together by the Principal Sudder Ameen of Zillah 
Backergunge on tl^e 20th of January 1858. His decision, which is at page 188 of 
the Appendix, was in favour of the appellant on all points. The defendants in each 
suit appealed to the Zillah Judge (Mr. Kemp), who, on the 1 7th of July 1858, 
reversed the decision of the Principal Sudder Ameen, and decided in favour of the 
defendants. His judgment, which is at page 215 of the record, pi'oceeded on the 
ground that the defendants, had established by evidence that each talook had paid a 
fixed and invariable rent for more than twelve years anrterior to the Perpetual Set- 
tlement, and was coovsequently not liable to further assessment. 

The appellant then carried the five causes to the Sudder .Dewanny Adawlut on 
special appeal, upon the grounds stated at page 218 of the Appendix. 

* These seemed to have resolved themselves into the objection ; — 1st, that the 
Judge, having determined that the suits were barred by the Regulation of Limitation,, 
was in error in afterwards going into the merits of them ; and 2ncUy, that he was in 
error in holding that a suit for enhancement of rent must be brought within twelve 
years from the date at which the plaintiffs title accrued. 

The judgment of the Sudder Court, which is at page 223 of the Appendix, 
, dismissed the special appeal on ‘the ground that the Judge had, in fact, decided the 
suits not on the question of limitation, but upon their merits, and that his decision, 
being one of questions of fact, could not be reviewed by that Court on special appeal. 

Their Lordships, in dealing with the present appeal, will assume that the ap- 
peljanf s claim is not barred by lapse of time, and that he has duly served the notices 
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reriilired by law. These points appear to have been decided below in his favor, and 
their Lofdsliips see no ground to doubt the correctness of that decision. They 
propose then, to couhne their cattention to the question whether it was snfScientiy 
proved in the Courts below that the present talook had been held at a fixed and 
invariable rent for more than twelve years antecedent to the Perpetual Settlement ; 
it being admitted that, as the law stood in 1858, the burthen of proving this lay on 
the defendants. 

The principal documents on which the defendants rely in support of their title 
ar,e the settlement of the 21st of Srabun 1162, at p. 177 ; the Rharijce Likhons, or 
mutation papers,” of the 16th and 26th of Bysack 1164, at pp. 51- and 125 ; the 
similar document of the 13th Joistee 1169 at p. 97 ; the four Bunclobitds, or settle- 
ments of the 11th and 14th Joistee 1174 at pp. 64, 96, 125, and 179 ; the .Furud 
of 11 98 at p. 49 ; the petition of 1810 at p. 58 ; the Dakhilas er receipts for rent at 
pp. 65 to 68 ; those at pp. 96 to 105 ; those at pp. 126 to 132 ; those at pp. 150 
to 158 ; and those at pp. 177 to 185 of the Appendix. The '‘mutation paper” of 
Choitro 1214 at p. 149, bears only on the partition in 1807, between the sons of 
Beeshtodebj.aad the titles of the defendants in the 4th and 5th suits. 

What then is the effect of the documents if taken as genuiue ? The first estab- 
lishes the existence of the dependent Talook Bam Chuckerbutty in the year 1755 ; 
the two next prove tlie division of that Talook into three in the year 1757, and 
the further sub-division of one of these into two in 1765. But all these fail to show 
that these talooks were held at a fixed and invariable rent. 

The first is at least consistent with the hypothesis that the rent of the parent 
talook might vary with the amount of land brought under cultivation ; the others 
import that the rent of each of the four 'derivative talooks was not to he settled 
until after survey and measurement. On the other hand, the four bimdobusts or 
settlement papers of 1174, if genuine, prove that in 1767, A. D. the rent of each 
qf the four talooks became fixed and invariable ; and the dakhilas support the con- 
tention of the defendants that they and their predecessors had ever since continued 
to hold their lands at these rents. The furud shows that in 1792, and the petition 
shows that in 1810, the zemindar for the time being recognised the bimdobusts of 
1 1 74, and admitted the title of the defendants. Unless, therefore, this evidence can 
be successfully impeached, it seems fully to warrant the conclusion of the Zillali 
Judge that the defendants bad relieved themselves of the heavy burthen which the 
law cast upon them, and established the immunity of their lands from further 
assessment. 

Before, however, considering the objections taken to the genuineness or credi- 
bility of the defendant’s evidence, their Lordships desire to notice the objection taken 
by the Attorney-General, to the effect that these documents, if genuine, contain no 
“ words of inheritance” (to use the English phrase), i. e., no expressions importing 
the hereditary cliaracter of the alleged tenures. Their Lordships conceive that this 
objection, which does not appear to have been taken in the Courts below, is not 
open to the appellant in these suits. He is not suing for the recoveiy of the lands, 
or to disturb the possession of the defendants, in which case he might have been 
successively met, and no doubt would have been met, by a plea of the Regulation 
of Limitation. His suits are for the enhancement of rent. The pleadings conse- 
quently admit the existence of tlie tenures, and the lawful occupation of the 
defendants. The only question between the parties is, whether the talooks are 
tashkis or mokurruree, i, e., whether they are held at a variable or at a fixed and 
invariable rent. Moreover, if the objection were open to the appellant, it could 
hardly prevail against the evidence which the record affords that, for upwards of 
a century, these talooks have been treated as hereditary, and, as such, have both 
descended from father to son’, and been the subject of purchase. It may further 
be observed that in the mutation papers of 1807, at p. 149, the talooks of Beeshtodeb 
are expressly termed “ hereditary, 

2 Y 
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What then are the objections to the proof offered by the defendants ? The 
first, and not the least formidable, is that based upon the fact established, if not 
admitted, that Syed Imamooddeen died 1192 B, of 1785 A. D. This applies direct- 
ly only to the furud, and to some of the dakhilas. It affects the more material 
documents (the bundobusts of 11 74*) in so far only as it tends to deprive them of 
the important corroboration which they derive from the furud, if genuine, and 4o 
throw suspicion generally on the defendants’ case. 

It is clear that the furud bearing the seal and Sri ” signature of Imamooddeen 
has not been concocted recently, or for the purposes of these suits. 

That it existed in 1806, and was filed with other documents in the suit before 
Mr. Winclen, (the proceedings in which are at p. 48 of the Appendix) is shown 
beyond reasonable doubt. It is very unlikely that it should have been fabricated 
for production in that suit which was one between the talookdars and their sub- 
tenants. On the other hand, it appears that the Perpetual Settlement of the 
zemindary, the most important transaction in its history, was concluded several yeans 
after Imamooddeen’s death iu hi$ name ; though possibly without the use of his 
seal This was six years later than the date of the furud. There is abundant 
evidence of the appearance of his seal and of his '' Sri ” signature upon other ze- 
mindary documents purporting to bear a date later than that of his death. If 
such documents have been rejected in some cases, they have been admitted and acted 
upon others. Weighing the evidence on both sides, their Lordships ai’e not dis- 
posed to dissent from the conclusion of Mr. Kemp, that t.he date of Imamooddeen’s 
death is not a fatal objection to the genuineness of the furud, and the dakhilas im- 
peached on the same ground ; but that all may, nevertheless, be taken to have come 
from the sherista or office of the zemindar. 

It is then objected, as a suspicious circumstance, that though the furud was 
produced iu 1806, the bundobusts or settlements of 1174, to which it refers, were 
not then produced The answer to this is that their production was not necessary 
for the purposes of that suit. Documents are not produced in the Courts of India 
without some risk ; and of all men the dependent talookdar has the greatest reason 
to be careful of his title-deeds, since, whatever may have been the recognition of his 
title by his existing zemindar, he may, at some future time , have to establish that 
title by the strictest proof against one coming in by purchase at a sale for arrears of 
revenue. 

Another objection taken to the genuineness of the bundobusts of 1174 B. is 
that no mention of them is made in the copy of the Quinquennial Paper for 1227 
B., corresponding with A. D. 1820, which is set forth at page 20 of the Appendix. 
That there is some foundation for this objection, their Lordships do not deny. But 
the document at page 20 is not very well authenticated. Little, if any, weight seems 
to have been attached to it even by the Principal Sudder Ameen, whose judgment 
Avas in favor of the appellant. The inference founded on the omission to mention cer- 
tain papers is not conclusive against their existence : and, indeed, there is in the 
last column of tliis Quinquennial Keturn a general reference to papers other than 
those mentioned in the preceding column. Whatever may be the force of this 
inference it seems too slight to out- weigh the corroborative proof of the existence of the 
bundobusts long before 1820, which is afforded by the furud and by the zemindars 
petition at p. 58 of the Appendix. ^ 

The evidence that has been given on either side to prove or to disprove that the 
enjoyment of the talook has been consistent with the hypothesis that the tenures 
were mokurruree, remains to be considered. The earlier dakhilas produced (the 
objection to such of them as are subsequent in date to the death of Imamooddeen 
having already been disposed of) prove that for upwards of twelve years, prior and 
up to the Perpetual Settlement, the talooks were held and enjoyed at the fixed rent 
specified in the several bundobusts. So far, then, the defendants have given the 
’ .]|roof which the Regulations require from them. But then it is olyected that 
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jumma wasil bakee^papcrs produced by the appellant sho^v’* that at a subsequent 
period the rents were variable. These papers are at pp. 90 to 95, and pp. 122 to 
125 of the Appendix. They are for various years between the year 1203 and 1216, 
and purport to show the collections in these years made either by the Receiver 
appointed by the Court of Wards during the minority of the zemindar, or by a 
lessee named Mozoomdar. They do not mention the talook Sheeb-Kant 
Chuckerbufcty, which is .the subject of the first suit ; and the title of the defend- 
ants ill that suit is, therefore, unaffected by them. It is perhaps for that 
reason that so little notice of. them is taken by Mr. Kemp in his judgment. On the 
other hand, if genuine, they do show that during these years rents higher than 
those which the defendants contend to be fixed or invariable were demanded and 
realized in respect of the other talooks, and that those rents were to some degree 
variable in amoifnt. But all these accounts appear to be of a date earlier than 
1(S10. In that year, it appears from the zemindar's petition at p. 58, the talook- 
dars remonstrated against certain exactions to which they had been subjected, 
asserted the title which their successors now assert, and obtained a recognition of it 
from the then zemindar. There is tio evidence that since that time the rent paid 
in respect of any of the talooks has varied ; and it is shown tiiat for fourteen years 
after he had full notice in the proceeding before Mr. Knott, at p. 50 of the Appendix, 
that the defendant relied on the alleged settlement of 1174, the appellant continued 
to receive the rents so fixed without seeking to enhance them. The conclusion, 
therefore, to which their Lordships would come upon the evidence is that, between 
1768, and the date of Perpetual Settlement, the enjoy naent of these talooks was 
consistent with the bimdobusts of 1174; that it has been equally so since 1810 ; 
and that, if higher and varying rents were exacted in re.spect of any of the talook.s 
during the period covered by the jumma wasil bakee papers, such exaction was 
wrongful, and was remedied in IS 10, when the recognition of the zemindar remitted 
the talookdars to their original rights. This argumenit assumes the genuineness of 
the jumma wasil bakee papers as to which there may be some doubt. They are cer- 
tainly inconsistent with the dakhilas for those years produced by the defendants. 

Qn the whole, their Lordships, though laboring under the disadvantage of 
having heard only the-able, but at the same candid, argiiinent for the appellant, 
have failed to find any sufficient grounds for disturbing the judgment of the Court 
below upon a pure issue of fact. The order, therefore, which they must humbly 
recommend Her Majesty to make, is that this appeal be dismissed. 


The 29th March 1865. 

Present at the hearing of the first Append on the 23rrZ, 2#A, and 2Qth March 1863 : 

Lord Kingsdown, Sir J. T. Coleridge, Sir E. Ryan, Sir L.’ Peel, and ■ 

Sir J. W. Colvile. 

Present at the hearing of the second Appeal on the \st and 2nd March 1865. 

Lord Kingsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir L. Peel ., 

and Sir J. W. Colvile. 

Iiimitation— Purchaser at sale for arrears of Revenue— Shikmee Talookdars— 
Onus prohandi— Registration— Evidence. 

On Appeal fropi the Sadder Dewanny Adavjlut at GalevMa. 

' Wise and others, 

versus 

Blioobuii Moyee Lebia and another, 

' A purchased in 1833 a zemindary at a sale for aiTears of Revenue under Regulation XT. of 1832, and 
was put into possession of the property. Within ttio zeinindaiy \vere_ certain mouzahs claimed by JS and 0 
as niukurraree-holdors of a shikrQce'\i:look created by the former zemindar before the Decennial tiLtUemeut. 
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Possesion of tKe zemindarr Tea., ordered to ho aoliverodto A, and hia agent wag pntihto posgossion of the 
as part of the zendudary. After much litigation .B and C were restored-to possossmn ol the mon- 

i^tiitt? Tflv the recovery of the lands S and 0 pleaded Umitriion. o.alculatmg the Penod fram the ■ 
time of puroLse in 1833. Held that the period of Limitation m^t be computed from the time when the 
Yjosses'tion was taken from tlie purchaser in. 1840 and 1841, and not ±iom . , , . , 

^ Ss situate within a zeminda.y must be considered as part of the .emmdary ; and U is 

for thosfX List on the separation of land/from the general lands oi the zenundary and on their eettlc- 

ment^s^a^shihmee te^ooMo^ts^^ ^ produced, showing a reasonhble origin of titte^ alWmrorteS feS 
are^^nlar deduction of that title, and a possession consistent with it, confirmed b} the all impoitant tact oi 
such possession esistiuir at the time of the commeneement of the ;elaimant s title hy pui chase, the eviaence 
ofttrinsirLprohabiliVshon^^ be very strong indeed which, rs to counterbalance the weight of such 

deneeofthefalookheino-oniya shiknme talook paying rent to the zemindar, the talookdais were not 

TOO uirod to mention it, imr was it aeces.sary for the zemindar to do so. ^ 

^ Discussion of the evidence requisite to establish the existence oi an old snikmec talook. 

In the moBth of December 1833, a zemindary, called Tuppah Cooreekliuy, in 
the Collectorate of Zillali Mymensiog, was put iip for sale by public auction, to 
satisfy arrears of Government Revenue under Regulation XL ot 

It wa,s purchased by or on behalf of Bhobany A chargee Chowdry, and it is not 
disnuted that the purchaser acquired whatever rights in the zemindary belonged to 
the zemindar at the time of the Decennial or Perpetual Settlement. He was 
entitled to the immediate possession of such lands as at tlm time of the sale were m 
possession of the zemindar, and he had a right, under the Revenue Sale Law, to set 
avside by suit all sub4eniires created since the Decennial Settlement by the zemin- 
dar,^' or any of his ancestors. i • i, • 

Within the zemindary were certain mouzahs which, or portions of which, are 
the subiect of the two suits now in appeal. These suits rotate to dinerent parts or 
the same property, are between the same parties, depend on the same evidence, and 

are substantially one suit. , - , 

The mouzahs in question were alleged by persons now 
appellants to form a shikmee talook created before the Decennial SetBement, held ot 
the zemindar bv mokurruree tenure, i. e., at a fixed rent not liable to alteration. 

The purchaser on the other hand, whose interests are now represented *-^7 ^ ® 
respondents, insisted that these mouzahs were part of the zemindary, and were held 
khas by the zemindar at the time of the sale, and that the purcaaser, theretore, 
became entitled to them. Possession of the zemindary was ordered to be delivered to 
the purchaser, and his agent was put into possession of the lands m question pai 
of the zemindary. His possession, however, was disputed on the grounds already 
stated by the persoPs claiming as talookdars, who insisted that they were in po.^ses- 
sion of tiie lands in that character at the time of the sale. After muci i 
the Sudder Court was of opinion that the talookdars had been in possession at the 
period in question, and ordered the possession to be restored to them, the purchasei 
being left to institute a regular suit to set aside such possession. ^ ^ 

Under this order the persons claiming as talookdars were put into possession o 
part of the land in dispute in December, 18-tO, euid of the rest early m Ib-i , 
appears by certain dakhulnamahs in evidence in this case. . . ■ r . 

This decision. left the right undetermined, and settled only the question ot pos- 
session, and it became necessary for the purchaser ot the^ zemindary, it he mean o 
institute any suit for the recovery of the lands, to' institute it within t\ve ye yeais 
from the time. But about this time, that is, in the year 1840 or ; Cowdni y ^ le 
purchaser died, leaving a widow, and the widow and the mother of Chowdiy 
bis representatives. 


lUg a, WKIUW, Clliu liijt? YVJLUIUVI' CVLJVA ^ 

The widow, as she alleges, under a will made by her husbaiicl 


Defaulting zemindar. 
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?iail power to adopt, and adopted, a son, and neither the validity of the will nor the 
fact of adoption is in. controversy in this case. She instituted a suit in 1853 for the 
recovery of this property, which failed upon merely technical grounds for want of 
sufficient Stamp on the proceedings, or for some such reason. In 1855 the first suit 
now under appeal was commenced. As regards any bar arising from the Statute of 
Limitations, this suit must be treated as if it had begun in 1853. 

The appellants, in their pleadings, insist that the period from which respon- 
dents’ obligation to sue commenced is to be calculated from the time of the purchase 
in 1833, and they, therefore, insist on the Eegiilation for the limitation of aeti-)ns in 
bar of the present claim ; but they do not, by these pleadings, insist on .sneW bar if 
the period is to be calculated from the time when the possession was taken frbm the 
purchaser in 1840 and 1841 ; and we are clearly of opinion that this is the period 
from which the time must be computed. The death of the purchaser and the mino- 
rity of the heir would clearly take the casein that view out of the Statute of Limi- 
tations. The rights of the parties, therefore, must be decided on the merits. * 

The real question, which is one of some difficulty, is whether the lands in ques- 
tion were constituted a talook previously to the Decennial Settlement in 1790-91, 
ly the then zemindar, as alleged by the appellants, or whether they were at 
that time held khas by the zemindar as part of his zeinindary, as alleged by the 
respondents. 

The title set up by the appellants is this : they allege that the lands in ques- 
tion were granted by Ghous Khan, the then zemindar, by two suiinuds, one dated, 
in 1779, and the other dated in 1784, at a fixed rent to his. sister Amina Beobee as 
talookdar, in mududmash, or for her maintenance at a fixed rent. 

if these documents be genuine, there seems to be no reasonable doubt about 
the appellant’s right. 

The Judge in the Zillah Court, was of opinion that they are genuine, and he 
therefore dismivssed the respondent’s suit. 

The Sudder Court on appeal, was of a different- opinion, and made a decree in 
favor of the respondents. 

The first of these suits was heard before us on appeal, in February 1863. It 
appeared that the second suit was coming' on for heariug, and we were of opinion 
that it might be material to see some of the original documents, and also to consi- 
der other evidence not at that time before us, and we, therefore, directed that the 
decision on the first suit should be delayed till the second had been heard, and that 
the sunnuds relied on by the appellants should be sent over to this country. 

Some additional evidence has been printed, and the papers purporting ^ to be 
the original sunnuds have been sent over, and the question now to be determined is 
whether, upon the whole, the appellants have sufficiently established their ca.se. 

It is not disputed by the appellants that these lands, being situate within the 
zemitidary purchased by the respondents, are 'pvimd faci^io^ be considered as part 
of the zernindary, and it is for them, the appellants, who insist on the separation of 
these hinds from the general lands of the zernindary, and on their settlement as a 
shikmee talook, to establish their title. 

To prove their case, they produce papers purporting to be the two .sunnuds to 
which we have already referred. 

Nothing has been pointed out to us in the appearance of these papers throw- 
ing any suspicion upon them, nor have we been able to discover anything which 
does so. 

We have three deeds of sale, by Amina Beehee, and persons purchasing from 
her, professing to convey different portions ot the lands as parts of a talook. One 
of these deeds is dated in 1808, and another in 1821. 

There are produced two other sunnuds, one purporting to be dated in 1812, by 
Asheena Beebee, the then zemindar, to Aymun Beebee fa purchaser from Amina), 
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and another in 1815 by tbraham Khan, the then zemindar, to Khosb KhudJum, a 
purchaser of a 'part of this talook from Aymun Beebee. These siinnuds purport Ur 
recognize and confirm the title of the purchasers. 

In proof that Amina Beebee had possession of these lands as a talook, in con- 
formity with the sunnuds granted, we have cliitiahs or measurement papers, signed 
by Ameens employed on behalf of the zemindar, to measure the lands of the 
zemindary in the years 1787, 1788, 1789, 1790, 1791, and 1792. These chittahs 
describe the lands as the talook of Amina Beebee. 

We have further the detailed a,ccounts of the agent in receipt of the rents of 
these %>nds in the year 1790, describing them as the talook of Amina Beebee. 

There are other measurement papers or chittahs affording the same evidence in 
the years 1807 and 1816. 

There are then produced dakhilas or receipts for rent on behalf of the zemindar 
for the talook of Amina Beebee in the years 1780, 180*5, 1817, 1820, and 1828. 

Several other documents are in evidence showing, if tliey be genuine, the same 
fact that, at an early date and before the Decennial Settlement, ashikmee tabok had 
been constituted in favor of Amina Beebee at a mokurruree jumma ; and that the 
lauds included in it were held by her, or persons claiming under her^ up to the time 
or nearly up to the time of the sale of the zeinindary iii 1833. 

It was established by the order of the Court restoring the appellants to the 
lands in the year 1840, that they were in possession of them at the time of the sale ; 
for the order was made entirely upon that ground and decided nothing as to the title. 

Against this great body of evidence there is really nothing which can be called 
evidence on* the part of the respondents ; but they allege, and undertake to show^ 
that all the documents relied on by the appellants are forgeries. 

A long expereince in Indian appeals has, no doubt, satisfied us that the pre- 
sumption iu favor of the genuineness of documents offered in evidence in that 
country is very weak ; but still it must not be held that the presumption is in. favor 
of forgery ; and when a long series of documents is produced, showing a reasonable 
origin of title nearly a century ago, a regular deduction of that title, and a posses- 
sion consistent with it confirmed by the all-important fact of such possession 
existing at the time of the commencement of the respondents’ title by purchase in 
1833, the evidence of intrinsic improbability should be very strong indeed, which is 
to counterbalance the weight of such testimony. 

Still, circumstances may be sufficiently strong for this purpose, and they have 
been held to be so in this case, by the Judges of the Sudder. 

We will remark upon the principal of these circumstances ; hut it is material 
to consider them with reference to the case set up by the respondents. 

The case set up by him is shortly and accurately stated in the judgment of the 
Sudder Court in these terms : — ‘ 

“ ddie general allegation of the plaintiff is that Ibrahim Khan, the proprietor of 
the zemindary, up to the time of the revenue sale, fraudulently set up this talook 
for his own benefi.t, for which purpose he has found it convenient to use the names 
of his relations and connections Aymun Beebee (one of the alleged purchasers from 
Amina) being his wife, and Amina Beebee, the professed talookdar of the sunnuds 
of 1186 (1779) and L191 (1784), being his aunt and the sister of the then zemindar 
Ghous Khan.^^ 

If this case be true, no doubt the sunnuds purporting to create this talook half 
a century before the sale, and the various documents long ’before the sale referring 
to it, must be forgeries.. On the other band, if* these documents be genuine, then 
the respondent’s case must be untrue. 

No direct evidence is offered against the genuineness of the sunnuds : hut it is 
said that tiiey cannot have been made at the tiiiie when they bear date, for several 
reasons, of which these are the principal : — 
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First, it is said that the talook is not mentioned in the Decennial or Qninqnen- 
inal Settlement as such, and that tlie lands are included in- the Decennial Settle- 
ment, as pa,rt of the zemiudary for which the jumma is assessed on the zemindar. 

We have not before us the particulars of these Settlements ; hut assuming the 
statements to be accurcite, the fact does not seem to afford any strong inference 
ac^’ainst the existence of the talook. 

If it had been an independent talook it would have been liable to direct assess^ 
meat by the Government, and would have been the subject of assessment on the 
talookdar ; but being only a shikmee talook paying rent to the zemindar, the 
talookdars were not required to mention it, nor was it necessary for the zemindar to 
’-do so. ^ . 

It is then said that if the sunniids and the various instruments hy which con- 
■veyances of portions of the talook are alleged to have been subsequently made, liad 
been really executed, those instruments, or at all events, some of them, woul<j^have 
been registered, and that none of them have, in fact, been registered. 

No Regulations have been pointed out to us by which the registration of these 
-sunnuds, or of this talook (created, if at all, before the Decennial Settlement) was 
made, necessary ; and though the observations of the Judges of the Sudder that 
the deeds want the authentication which registration would have afforded,” and 
that the talook wants the corroboration which registration and its mention in the 
Quinquennial papers would have afforded,” be perfectly well founded and entitled 
fo weight, it must be considered whether, without this evidence, the proof be not 
siifiScient* 

A circumstance^ more strongly relied on by the respondents' Counsel was this, 
that these sunnuds were never produced nor mentioned by the appellants on seve- 
ral occasions on which, it is said, if they had really been in existence at that the time, 
they ought to have been produced, and certainly would have been produced. 

First, itds said that a litigation went on from the time of the sale in 18SeS up 
to the year 1840 with respect to the possession of these lands, and that in the course 
ef that suit no allusion was made to these documents. ’ But the answer given to this 
objection much diminishes its force, viz., that the question then before the Court 
’S^as not one of title but of possession, and that it was only on the question of title, 
as to which the Court Had no power in that suit to pronounce any decision, that 
the production of the original sunnuds was of importance. ‘Though these vsunnuds ' 
were not produced, the title under them was .asserted, and the sunnud of confirma- 
tion of 1813, from Asheena Beebee to Aymun Beebee, seems to have been actually 
produced on the 2nd of July 1839. 

. . Another objection which was much pressed at our Bar was this : — 

" These sunnuds describe .the lands as lakheraj and.mududmash, whereas it is 
said that they were not alleged to be lakheraj at the time of the Decennial Settle- 
ment, but were included in the lands subject to assessment ; and that it was not 
till a much later period (not very long hefove the sale) that they were claimed to 
be lakheraj, and that these instruments must, therefore, have been fabricated after 
tliat claim had been set up. 

Now, the force of this argument depends on the allegation that these lands 
were not claimed or pretended by the then zemindar to be lakheraj before the 
Settlement, Put of this we find no sufficient, evidence. Itis.w^ell known that 
before that time, and especially about that time, a great number of fictitious 
'claims to exemption from assessment of lands as lakheraj were set up by differ- 
ent proprietors, and although it was held in what is called the alluvion suit 
that the lands were not, in fact, lakheraj, and that the firman oi the Sultan pur- 
f>orfcing to make them so had been forged by Ibrabim Khan, yet tliat fact by no 
means shows that at the dates of these sunnuds the then zemindar did not claim or 
pi'etend them to be so. ^Whether they were or not included in the assessment 
was a question depending on the description contained in the Decennial Settlement ; 
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arid tliougli the Gaventment Officer was satisfied after mucli eiifCjiury that they 
were in fact covered -by the assessment, such descriptions ^are- geuerally; vague 
and uncertain, and the difficulty of identifying lands is gre*a£ly 'increased in a long 
lapse of years when it appears that the lands adjoin the great River Burhampooter, 
and are sai>ject to be submerged,’ and. have their boundaries changed by not uufre- 
qiient overflows or changes in tiie course of the stream. 

The last objection which we think it necessary to notice, and to which we 
confess, we are inclined to attribiite the most weight is that in 1830, Mr. Glass, the 
partner, as we understand it, with Mr. Wise, one of the present appellants, insist- 
ed upon a title to a portion of these lands under a lease alleged to have been granted 
to him- by Ibrahim Khan, the late zemindar, wherea^lir. Wise now claims under a 
purchase subsequently made by him and Glass from Aymun Beebee in 1 810, jsmd in- 
sists that Ibrahim Khan was never in possession of the lands, and that they wove 
not p^'t of the zemindary, except as being part of a dependent talook. 

Undoubtedly these two titles are inconsistent ; but if is not impossible that 
Mr. Glass might first procure a lease from Ibrahihi, supposing him to be the owner, 
and might afterwards, when the title of the talookdars was insisted on and seemed 
‘likely to succeed; make a purchase from them in order that they might, under any 
circutnstauces, bo secure in the enjoyment of his Indigo plantations. 

The probaliility of this being so is strengthened by the statement iu the peti- 
tion of Glass to the Sudder Court in 1838, iu which he alleges '' that he had from 
a long time been making Indigo cultivation on the lands after making ijara pottahs 
of them from the proprietors, i. e., talookdars and zemindars/' 

‘We are very far from thinking that the various objections thus -’made to the- 
title of the talookdars, and so ably urged at our Bar, are without force. But against 
them we must set the evidence produced by the appellants iu confirmation of 
their title. 

Now, any evidence which proves the existence of this talook at a period' 
antecedent to that at which the respondents allege it to have been falsely set of by 
Ibrahim Khan, tends,, more or less, strongly to disprove his case. The appellants" 
evidence upon that point seems to us very strong. 

In 1819 there is a proceeding in the Appeal Court of Jehangur Nuggar, in 
which the question was, whether certain lands belonged to this talook or were part 
of the khas lands of the zemindar. 

in 18241 we have a petition from a person complaining that Kliosh Khuddum 
had agreed to sell to him a portion of his talook, but ■ had refused to perform his- 
contract. 

In 1833 we find an order made in a suit which had been instituted in 1831 by 
Aymun Beebee against her husband Ibrabirn^Khan, by which a part of^^e lands of ‘ 
this tolook was ordered to be sold to satisfy fees due to the pleaders. 

In 1813 we find it stated upon the result of an enquiry then directed by the 
Civil Court of Mymensing, that when the talook was about to be sold, the plain- 
tiff’s mooktear deposited in the Treasury of the Coiiectorate the sum demanded. 

These proceedings are very important not only because they show that in 1833 
a portion of this talook was dealt with by the Court as the property of Aymun 
Beebee, but because it makes the supposed collusion between Ibrahim Khan and 
his wife Aymun, which is essentml to the res-pondents' case in the ^ highest degree 
improbable. 

That the sunnuds in question have not been' fabricated since the institution of 
these suits is clear from the proceedings in the suit with the Government as to the 
alluvion lands, which are of great importance. 

* It appears that some time before 1813 a tract of land which had been covered by 
the waters of the Burhampooter was left dry by some change in the stream. This- 
was within the limits of Cooreekhuy. If these were ne^w derelict lands they would 
hi; subject to assessment to the Government ; but i-t was insisted by the purchaseir 
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of tte _ 2 emiiKl 9 ,ry and tbe talookdars that they were lands which had origmally 
leen part of the zemindary, had been submerged and again left dry ; the zemindars 
insisting that^thadaUdi were part of zemindary, the talookdars insisting that they^ 
were a part of their talook. 

After sonie proceedings in other Courts, which failed from some irregularity 
a proceeding was instituted by the Government in the office of the Collector of Mf 
mensing under Eegulation XI. of 1819, for the purpose of determining the right of 
the Government. " To this proceeding Ibrahim Khan the present respondent, 
Bhoobun Debia, an d the appellants Aymun Beebee and Khosh Khuddum, were 
parties. 

A great deal of etdderrie was gone into, and amongst other documents the 
sunnud pf 1779 now retied on, and some of the chittahs and other papers produced 
by. the appellants in this suit were put in by them, and the same case which they 
jiow set up was stated and insisted upon. 

Whether the other sunnuds now produced by the appellants, and all the other 
papers were produced, we caOnot clearly make out. 

. ^ The suimud of 1779 was the Subject of investigation, at that time, and it 
appears by*the order made in the proceeding, and which dismissed the claim of the 
Government, that on the 5th of April 1845, in order to attest, as it is called, 
(meaning no doubt, to test the genuineness of) the aforesaid sunnud of 1779 (which 
seem>s to have been disputed), the Record-keeper was directed to produce any other 
papers which might tend to show the truth, and the witnesses named by the 
defendants to prove their case were summoned. 

•It- is then stated that subsequently thereto the Record-keeper filed a kyfeut, 
stating that, along with the papers of Natoora Mehal of Tup pah Cooreekhuy, has 
been found a sunnud sealed by Mahomed Ghous, and signed by him in the Persian 
cllaracter ; and that the seal and Persian character thereon tally with the Persian 
character and seal on the sunnud filed in this case. It is then stated that Aymun 
Beebee produced some chittahs and a terij and jummabundy and produced witnesses 
who deposed that Amina Beebee had in the year (worm-eaten) acquired a sunnud of 
the talook of these mouzahs from Mahomed Ghous, zemindar, had held possession 
since that year, and sold the same ,; and that in proportion to the said shares Khosh 
Khuddum, Aymun Beebee, and Messrs. Wise and Glass, paid the rents of the 
talook and held possession. 

Now, it is said that the only question in th*at case was as to the right ^f the 
Commissioner to assess the lands as to which all the defendants had a common in- 
terest ; and that as co-defendants, the respondents could not have disputed the 
evid^ce of the appellants if they had had any interest to do so. 

. This may be true, although it is«not easy to perceive why any enquiry into the 
truth of the .talookdarV title, or the genuineness of the documents produced ia 
support of it, should have been made, unless some contest on the subject had 
taken place between the zemindars and the talookdars. But at least, at this time 
(in 1845), the respondents having been turned out of possession in 1840 on the 
grounds which we have stated, had full notice of the title set up by the appellants, and 
of the evidence by which it was to be supported, and were bound to^ bring forward 
their claim in reasonable time. Yet these suits are not instituted for several years ; 
any then, after every opportunity had been afforded of giving evidence to disprove 
these documents, no direct testimony against them is produced, and many of the 
witiiesses who were examined in 1 845 may very probably be dead or not forthcom- 
ing. We have already expressed our opinion that, for the reasons which we have 
stated, the respondents’ claim is not barred by the Statute of Limitations, but much 
allowance must be made for the difficulties which they have imposed on tlie 
appellants by so long delaying a suit in country where documentary evidence 
is peculiarly liable to destruction or effacement, as appears by the papers in 
.this case^ , ’ 
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■ Upon the whole, we must humbly advise Her Majesty to reverse the decrees 
■comrSneclof and to restore the decrees of the Sudder Ameen ; and we think 
nU the costs of these suits, subsequent to the last-mentioned decrees, including 
IS cSs S ttee appe.k ^ P«M re.p«»de«t,. We have thoegh. rt 

rtht to -0 at so much length into the circumstances of the case, b^ause we are at 
Sf times“extremely reluctant to reverse a unanimous judgment of the Court bekw 
on a question of fact, and because it is due to those learned Judges to show that 
we hornet done so without having carefully considered and weighed the evidence. 


The 29th March 1865. 

Present : 

lord Kingsdown, Lord Justice Knight Brucq Lord Justice Turned, Sir L. Peel, 

and Sir J. W. Lolvile. 

Tiidioata-Section 16 Eegulation III.,of 1793 (applicable to what cases)- 
Ees Judica j^gQOYery of money paid under decree or judgment. . 

On Afpeal from the Sudder Dewanny Adaivlut at Calcutta. 

Doorga Purshad Roy Chowclry, 
versus 

Tara Purshad Eoy Chowdry. 

(By Revivor after their decease.) 

Shama Purshad Roy Chowdry and others, 
versus 

Hurro Purshad Roy Chowdry and another, 

aection 16 of Regulation III. of 1793 applies only to cases in which the questirn to te aofeimined in 
the cSTs the same as has been already heard and ditermined, not to cases in, which new circumstances have 
inteiTened and altered the nature and character of the question to be detemmed. ^ 

Sv recovered uuder a decree or judgment cannot he recovered bacj in a fresh siut or action, 
^whilst the decree or judgment under which it was recovered remains in force. But this rule of Law lests 
Tinon the ground that the original decree or judgment must be tahen to he subsisting and valid, until it has 
hLn revered or superseded by some ulterior proceeding. If it has been so reserved or superseded, the 
^oney Recovered imder it ought to he refunded, and is recoverable either by summary process or by anew 

•suit. 

The fact pf this case, so far as it is uecessary to refer to them, lie in a uaiTOW 

the year 1821, Doorga Purshad, claimiug to be entitled to the estate of his 
uncle instituted a suit against Shama Purshad Nundy, a' debtor to the uncle’s 
estate for recovering the .sum of 2S.024! rupees, principal and interest, due upon a 

bond,’ Pending this suit, and in the year 1827, Tara Purshad, the original respon- 
dent,' sued Doorga Purshad for recovering one-half of the estate of the uncle, to 
which he (Tara Purshad) claimed to be entitled. ^ , m 

In the year 1829, there was a compromise of the suit instituted by Tara 
Purshad against Doorga Purshad, under which compromise Tara Purshad became 
entitled to a six anna share of the debt due from Shama Purshad Nundy. Subse- 
quently to this compromise, and on the 27th July 1829, Doorga Purshad obtained 
a decree in the Provincial Court against Shama Purshad Nundy for the amount of 
. the principal and interest due upon the bond. From this decree Shama Purshad 
N undy appealed to the Sudder Court, and pending this appeal, and in the year 1831 , 
there wase a compromise of this suit also, which was effected by deeds dated the 
,16th May 1831. The terms of this compromise were, that Shama Purshad should 
pay 24,217 rupees 12 annas 17 gundahs at the end of three years without interest, 
Ld that, in default of payment, Doorga Purshad should be at liberty to proceed and 
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realise the amount. This compromise wabs, it appears, made without the privity of 
Tara Purshad, and the payment stipulated to be made by Sharna Purshad Nundy 
at the end of the three years was not made by him. » 

In this state of circumstances Tara Purshad, in the month of March 1835, in- 
stituted another suit against Doorga Purshad, seeking to recover from him his (Tara 
Purshad’ s) 6 anna share of Sharna Purshad Nundy's bond-debt, and of the interest 
upon it up tft the time of the commencement of the proceedings against ohama 
Purshad' Nundy in the year 1821 ; and by his plaint in this suit Tara Pur- 
shad reserved to himself the right to bring another suit for his share of the interest 
on the bond-debt from the last-mentioned date up to the date of the decree of the 
27th July 1829, which Doorga Purshad had obtained as above-mentioned. 

This suit was carried through the Courts in India up to the Court of Sudder 
Dewanny Adawlut, and ultimately by a decree of that Court, dated the 15th April 
1841, Doorga Purshad was decreed to pay to Tara Purshad the entire amount of 
principdl and interest for which his suit was brought. From this decree of the 
Sudder Court Doorga Purshad appealed to Her Majesty ; and upon this appeal 
being heard before this Committee in July 1849, the Committee reported to Her 
Majesty that the decree of the Sudder Court ought to be reversed, and that it 
ought to be declared that Doorga Purshad was liable to Tara Purshad for a 6 anna 
share of what he, Doorga Purshad, had received, or might thereafter receive, ai d 
of what, if anything, he might at any time after the 16th May 1884, (being the ex- 
piration of the time limited by the deeds of compromise of the 16th May 1881), 
without his wilful default, have recovered or received from Sharna Purshad Nundy, 
for or in respect of the sum of 24,217 rupees 12 annas 17 gundahs, and the in- 
terest thereon, payable by Sharna Purshad Nundy, under the decree of the ^7th 
July 1829, and the compromise of the 16th May 1881 ; and that the case ought to 
hh referred back to the Court of Sudder Dewanuy Adawlut, to ascertain, carry out, 
and enforce the rights and liabilitievS of the parties as above declared ; and that 
Tara Purshad should be at liberty to apply in the cause of Doorga Purshad against 
Sharna Purshad N undy for leave to enforce the decree in that cause as he might 
be advised for the recovery of his 6 anna share of the said 24,217 rupees 12 annas 
17 gundahs, and interest in so far as the* same had not been already recover^ed. By 
an order of Her Majesty in Council, bearing date the 18th July 1S49, this report was 
proved, and it was ordered that the decree of the Sudder Court of the 1 5th x\prii 

1841, should be, and the same was thereby reversed, and that it be decl 

done as in the report more fully set forth and recommended ; and that the' 'same 
be duly and punctually obeyed, complied with, and carried into execution. 

In the meantime, pending this appeal to Her Majesty, and on the 8rd December 

1 842, Tara Purshad instituted a further suit against Doorga Purshad to recover the 
sum of 4,598 rupees 12 annas 9 pie, the interest upon his 6 anna share of the sum 
secured by the bond from' the year 1821, when the proceedings against Shama Pur- 
shad Nundy were commenced, up to the 27th of July 1829, when the decree 
against him was made, being the interest for which by the^ pltiinb in his original 
suit he had reserved to himself the right to sue. This suit was heard before the 
, Principal Sudder Ameen on the 11th of August 1848, and by his decree, of that 

date he dismissed the suit ; but, upon an appeal by Tara Purshad to the Judge of 
the. Ziilah Court, the decision of the Sudder Ameen was reversed, and Doorga Pur- 
sh?id was ordered to pay to the respondent the 4,598 rupees 12 annas 9 pic, with 
interest at 12 per cent per annum, from the time of the commencement of the suit, 
and with the costs in both Courts ; and npon^a special appeal by Doorga Purshad 
to the Court of Sudder Dewanny Adawlut, that Court dismissed the appeal with 
costs. In cphsecjuence of these decrees, Doorga Purshad was compelled to- pay ta 
Tara Purshad the sum of 11,127 rupees 1.5 annas 8 pie, which he accordingly paid 
, as follows: — 8,200 riipfics 7 annas S pie on the Apaii anO rupees 

8 anriH;yon'th.e Ath Au.gu;;:r i8on , , ’ ■ . 
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Several attempts appear to have been made by Doorga Purshad, after 
Maiestv’s order in Council arrived in India, to obtain a review of the deciees 

'mode Lainst him in the last-mentioned suit, and to have those decrees considered 
rtoniection with Her Majesty’s order in Council, but failed in these attempts ; 

^ n/ tbereuooii on the 17th of August 1857 , he instituted against Tara Pursliad 
tL suh out of which the appeal before us has arisen. By his plaint in this suit 
he hi soult to recover the ?um of 23,294 rupees 9 annas 16,^ gundahs, being the 
aL mt of°the sums paid by him to Tara Pursliad, and of the sums which he has 
uaid for his own costs of the proceedings taken against him, with interest on such 
?ums ripectively from the respective times of the payment thereof a 12 per cent 
iier annun'' ‘ Tara Pursliad, by his answer to the plaint, has insisted that the deci- 
Son of the Judc^e of the Zillah Court in his favor m the further suit brought by , 

5 having been affirmed on appeal by the Sudder Court, became final and could 
mw be set aside by a new suit, and he has relied upon Section 16 of Regulation 
ITT nf 1793 as a bar to the suit. • On the 29th June 1858, the case was heard 
before the Principal Sudder Ameen, and was by that Officer dismissed with costs 
TTrom this decision Doorga Purs’cad appealed to the Sudder Court : Imt that Court, 

L Rs deLe dated the 9th May 1859, affirmed the decision of the Principal Sud- 

6 Jr Ameen The appeal now' before us is from the decree of the Sudder Court of 

the 9 th Mav 1859, and from the decree of the Zillah Court of the 29th J une 
1 There is no appeal before us from either of the decrees made m the further 

suit instituted by Tara Pursliad against Doorga Purshad, their Lordships having, 
in consequence of delay on the part of Doorga Purshad, refused an appiiertion 
made bv^ him for leave to appeal from those decrees. Doorga Purshad and Tara , 
Purshad have both died pending this appeal, and the appeal has been revived, 

and^’is now in force between their representatives. _ , ■ n • 

The sole question to be considered upon their appeal is, whether Doorga 
Purshad was entitled to recover in the suit instituted by him against Tara 
pSiad the sums which had been recovered by ^J^ara Purshad from him 
under the decree in the suit which Tara Purshad had instituted against him, 
3 in considering this question, it must be assumed that at the times when 
3se decrees wer^ made, Tara Purshad was rightfully entitled to recover the 
sums which were payable under them, there not being, as bas been mentioned, 
auT appeal from^those decrees.. Tara Purshad insisted m the Courts m 
India and bis representatives have insisted in the argument befoie us, that 
Botoa, Purshad was not entitled to recover tiiese sums for two reasons :/ir^ that 
his'^idht to recover them is precluded by Section 16 of Regidation III. of ]79o , 
and ’^seobndlv, that, independently of that provision in the Regulations, _ moiiey, 
which has bemi paid under a decree or judgment of a Court of competent jurisdic- 
tion cannot be recovered in a new suit or action so long as the decree or judgment 
under which it has been recovered is subsisting and in force. Upon the first ot 
these points, their Lordships have felt but little doubt. Section 1 6 of Regulatiou 
IIT of 1793 is iu these terms : — “ The Zillah and City Courts are piolubited rom 
entertaining any cause wliich, from the production of a former decree or the records 
of the Court, shall appear to have been heard and deterrnined by any former J^ige 
or anv Supeiiuteadeut of a Court having competent jurisdiction. 11 any doubt 
should arise respecting the competency of the former jurisdiction, the Judges aie to 
renort the circumstances to the Sudder Dewanny Adawlut, and wait the instructions 
of that Court.” Their Lordships think that this provision applies only to cases m 
which the question to he determined in the cause is the same question as has been 

already heard and determined, and not to cases like the present in \yhich new cir- 

cumstances have intervened and altered the nature and character of the question o 
be determined. The intent of the Regulation, as it seems to their Lordship, is 
only to prevent the re-trial of the same question, and it is obvious that there is an 
* ‘ fhfference between the question, whether Tar^ Puishad was entitled >o 
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mover against Doorga Purshad before the order of Her Maje.sty in Council was 
pronounced, and the question, whether, after that order was pronounced, he was 
entitled to hold the money which he had previously recovered. 

Upon the second point their Lordships have felt more diflSculty. There is no 
doubt that according to the Law of this country — and their Lordships see no 
reason for bolding that it is otherwise in India — tnoney recovered under a decree or 
judgment cannot be recovered back in a fresh suit or action whilst the decree or 
judgment under which it was recovered remains in force ; but this rule of Law 
*rests, as their Lordships apprehend, upon this ground, that the original decree or 
judgment must be taken to be subsisting and valid, until it has been reversed or 
superseded by some ulterior proceeding. If it has been so reversed or superseded, 
the money recovered under it ought certainly to be refunded, and, as their 
Lordships conceive, is recoverable either by summary process or by a new suit or 
action. The true question, therefore, in such cases is, whether the decree or 
judgment, under which the money was originally recovered, has been reversed or 
superseded ; and, applying this test to the present case, their Lordships are of 
opinion that the decrees obtained by Tara Purshad against Doorga Purshad were 
superseded by the order of Her Majesty in Council pronounced in the year 1849. 
It was plainly intended by that order that ah the rights and liabilities of the 
parties should be dealt with under it, and it would be in contravention of the order 
to permit the decrees obtained by Tara Purshad, pending the appeal on wdiich it 
was made, to interfere with this purpose. Moreover, the decrees now under appeal 
rest on precisely the same cause of suit as the original decree, which was reversed 
by the order of Her Majesty in Council. The plaint in the ease on which the 
original decree was recovered describes the interest recovered by the decrees under 
appeal as part of the same cause of suit, separated only for the convenience, of Tara 
Pu'rshad ; and. the decrees under appeal, therefore, were mere subordinate and 
dependent decrees, and their Lordships do not think that these decrees can be held 
to have remained in force when the decree on which they were dependent had been 
reversed. 

That the Court of Sudder Dewanay Adawlut has not, as their Lordships think 
it might have done, dealt with the decrees, now under appeal, as falling within the 
direction give*n to that Court by Her Majesty’s order in Council, to ascertain, carry 
out, and enforce the rights and liabilities of the parties, does not, in their Lordships' 
opinion, vary the case. This provision in Her Majesty’s order in Coun^|i|||||||e 
power to the Court of SudderUewanny Adawlut to deal summarily with t||^^Hk 
and liabilities of the parties, but it could not, in their Lordships’ opinion, ta^pjPly 
any rights which the Law" would give to Dooi’ga Purshad independently oithat 
power. For these reasons their Lordships are of opinion that the decrees appealed 
from ought to be reversed, and that the sums of rupees 8,200-7-3, and rupees 
2,927-8 paid under them ought, so far as the assets of Tara Purshad will extend, to 
be re-paid by the now respondents to the appellant, with interest at 12 per cent 
from the respective times when such sums were respectively paid ; and that the now 
respondents ought also, so far as Tara Purshad’s assets will extend, to pay the costs 
of this appeal ; but under the circumstances of the case, and having regard to the 
delay on the part of Doorga Purshad, their Lordships do not think that his 
representatives are entitled to recover the* costs incurred by him in the course of the 
proceedings taken against him by Tara Purshad. Their Lordships, therefore, will 
humbly recomniend Her Majesty to make an order upon this appeal to the effect 
which we have mentioned. 
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The 26th May 1865. 

Present : 

Lord Kiagsdown, Lord Justice Knight Bruce, Lord Justice Turner, Sir L. Peel, anJ 

Sir J. W. Colvile. 

Hindoo Law— Power of testamentary disposition— English Law (not applicable)— 

Wills — Adoption— Inheritance. 

On Appeal from the Sudder Deivanny Adatdiit at Calcutta, 

Bhoobun Moye Lebia, 
versus 

Ram Kishore Aeharjee. 

Tlie testamentary power of disposition Vy Hindoos has been estahlished hi Bengal by tire decision o^: 
€onrts of Justice. The nature and extent of such power cannot be governed by any analogy to- the Law of 
Lno'land— the English system being one of tbe most artificial character, founded in a great degree on feudal 
i-ules, regulated by Acts of Parliament, and adjusted by a long course of judicial determinations to the 
wants of state of a society differing, as far as possible, from that which prevails amongst Hindoos in India. 

A written instrument, purporting to be a deed of permission to adopt, which was registered as a dee<S 
in the life-time of the maker, and which contained no words of devise, was held not to he of a testamentary 
character, there appearing no intention on the part of the maker that the document should contain any 
disposition of his estate except so far as such disposition might result from the adoption of a son under it. 

An adopted son, as such, takes by inheritance, and not by devise. 

A son cannot be adopted to tbe great grand-father of the last taker after, the lapse of several successive 
years when all the spiritual purposes .of a son, according to the largest construction of them, would have- 
been satisfied. 

When the estate of a son is unlimited, and that son marries and leaves a widow his heir, she acquires a 
vested interest in her husband’s property as widow, and a new heir cannot bo substituted by adoption to defeat 
that estate, and take as an adopted son what a natural-born. son would not have taken. 

By the mere gift of power of adoption to a widow, the estate of the heir of a deceased son vested in 
possession cannot be defeated and divested. 

The rule of Hindoo Law is that, in the case of inheritance, the person to succeed must be the heir of 
the last full owner. On the death of the last full owner, his wife succeeds as his heir to a widow’s estate; 
and, on her death, the person to succeed is the heir at that time of the last full owner. 

The appeal in this case arises out of a suit brought by the respondent Earn 
Kishore to recover certain estates in Bengal which were claimed by and w^ere in the 
possession of tlie appellant and of Rajeiidro Kishore whom she alleged to be her 
adopted son. 

facts, so far as they are necessary to make our judgment intelligible, are 

Kishore Acharjee, being the owner of considerable estates in Bengal,. 

,4 dSHTthe year 1821. He left surviving him a widow named Chundrabullyj and 
an only son named Bhowanny Kishore. 

At the time of his father’s death, Bhowanny, who succeeded as his heir, was 
about four years of age. He attained, however, his majority and married the appel- 
lant, Bhoobun Debia. He died in the month of August 1840, being then about 
twenty-four years old. He left no issue, and Bhoobun Debia his widow became the 
heir of his property, as well ancestral as of other estates, which bad been purchased 
with liis own money during his life. 

Immediately upon the death of Bhowaftny, an instrument was set up as being 
his Will by Chundrabully his naother, and Bhoobun Debia his widow. By this 
instrument power to adopt a son was given to Bhoobun Debia, and until such adop- 
tion was made, the income of the estates was given to Chundrabully and Bhoobun 
Debia. 

Under this alleged Will these two ladies took possession of the estates of 
Bhowanny, and remained in the enjoyment of them for nearly four years. 

In December 1843 Bhoobun Debia professed to exercise the power alleged to 
have been given to her by the instrument already referred to,; and adopted' a boy 
called Rajendro Kishore, 
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‘ TTpon this a qnAml appears to have arisen tetween Chundrabnlly and Bhoobun, 
:and Chundrabully alleged that the supposed Will of Bhowanny, under which she 
had so long been in the enjoyment of half his property, was a forgery, and bad not 
been made till after his death and that Bhoobun had no power of adoption* She 
further set up an instrument called an onoomwttee puttro, or deed of permission, 
by which she alleged that a power to adopt a son had been given to her by her 
husband Gour Kishore in his life-time, and which power, in the events which had 
happened, she claimed a right to exercise. 

She accordingly adopted, or professed to adopt the appellant Ram Kishore, as 
the son of Gour her late husband, 

Bhoobun Debia on behalf of Rajendro Kishore her adopted son, having obtain- 
ed possession of all the property of Bhowanny, the suit in which the present appeal 
is brought, was instituted in i8o'2, in the Zillah Court of Mymensmg, by a next 
friend of Ram Kishore, on his behalf, against Bhoobun Debia and Rajendro Kishore 
^nd certain other persons, the plaintiff claiming as the adopted son of Gour the 
whole property, ancestral and acquired, of Bhowanny. To this suit Chundrabully 
was made a defendant, instead of suing as a plaintiff on ‘ behalf of her son ; that 
course being adopted probably with a view to avoid any prejudice which might arise 
•from the inconsistencj" of her previous conduct with the title now set up for her son. 

When the case came before the Sadder Ameen he was of opinion that the 
■plaintiff must recover upon the strength of his own title, and that, if such title fail- 
ed, it was unnecessaiy to decide upon the case of the defendants. 

He was of opinion that the plaintiff had failed to jprove his title, and he, there- 
fore, dismissed the suit, expressing at the same time a strong opinion in favor of the 
defendant's adoption. 

He awarded the costs of the suit to the defendants, mth the exception of 
Chundrabully, whom he held to be really the promoter of the suit. 

From this decision there was an appeal to the Sudder Dewanny of Calcutta. 
The case was heard upon several different occasions. Finally, the Judges were unani- 
mously of opinion that the adoption of Rajendro was invalid, and that the Will 
•of Bhowanny, purporting to create the power of adoption, was a forgery. They 
were equally unanimous in holding that the 077 oo'iuuttee puttvo of Gour Kishore 
was a genuine and valid instrument, and that if the power to adopt continued at 
the time when Chundrabully professed to execute it, there had been a valid adop- 
tion. One of the Judges was of opinion that the power was gone, and th^t^the 
-adoption was invalid. The other two were of opinion that the power existed at the 
time of the adoption, and a decree was made, therefore, in favor of the plaintiff as 
to the ancestral property of Bhowanny, but not as to his s^lf-acquired property ; 
-and the costs of the parties were ordered ^Ho be borne by them in proportion to the 
amount of the property decreed or dismissed.’’ 

The case now comes before us on appeal by Bhoobun Debia, as representing 
Jber own rights and the rights of a son, whom she had adopted in lieu of Rajendro 
who is dead, and on a“ cross-appeal by Ram Kishore, complaining that the decree in 
his favor ought to have included the self-acquired property as well, as the ancestral 
property of Bhowanny, 

On the hearing of these appeals we expressed a clear opinion, without calling 
on the respondent’s Counsel that the Court below was right in holding that the 
alleged Will of Bhowanny was a forgery. The evidence is irresistible, that it was 
contrived by the different members of his family after his death, in order to give 
-effect to an arrangement which they consider would be for the common benefit. 
This being so, and no power of adoption having been proved or alleged to have 
been given by parol, the adoption of Rajendro and of the son now substituted for 
him, must, of course, be held in this suit to be invalid. 

The next question is as to the validity of the adoption of Ram Kishore. We 
see no reason to dissent from the opinion of the Court below upon the facts of- the 
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XI X xu„ nuffro of Gotir is a genuine Instnitnent,, and tlmt 

case, v%z., that the _ ■ -when the adoption under it 

supposing the ^ ^ p„x think it unnecessary to examine into the 

took place, the adoption was good but 

It will oe necehbciiy © 4-ha hirth of Bhowaiiny, and m the year 

,oid* Shore^ beino- then childless, and anxious, as Hindoos 

1811 of our Era, Gour -f should have no naturabborn son, 

SSed ^u^oZZtlejZ/o on the 30th March 1811, by which he gave power 

of adoption to Chundrahully his wife. gj^o^,anny, he executed the instrument 

and is in these words : — 

..QOUBK.SHOBESra«A, 

q„e»t y, by the mil »'“■ J'VJ^eS y” permission. If, tsMob God forbid, 

then you will adopt a son from my 
the liiale child of your body^ (notra) for the purpose of performing mine 

race (gotra) o. 

and your srac^/t and - on which, if the adopted son be 

succession to *e “laij and othe^^^^^^^^ pleasure,- on the 

non-existent, which God forbid, then J . ’ o^oid the extinction of the findxt, 
failure of one, adi^t other " j (adopted) son shall be entitled to perform, 

(funeral cake or offering) ; tl^at dattato (aaopiea;^^^^^^^ and alsif to succeed to the 

JmpaA? Tjfti?ldl iSit,thi. owmm-.. »“*»'! 25th Kartick 

'“‘The Irst Tuertion rjlirk two^SSofafsudder^i^^^^^ 

seems to have been considered by t » tbpm'\ that the document was to be 

ia ,„„r „t -rt a “»«Sinl T im'tlSntfll of male issue of the 
regarded as a Will,_ and as contain u„ petato of the testator to a son to 

r“?' ib*'’bVchuXbn% “lpe”»«~ ■“ * 

Eemainders, in order to shew that such ®' „ Cmirts of Jimtice, the testamen- 

valid. There is no Presidency- of 

tary power of disposition by Hindoos n . m^achievous nrinciple if it were 

Bengal ; but it would be to apply a very false and a,,alogy 

■ of his estate, except so far as such disposition might make^the deed— 

; 8&B--.under it. He mentions the objects which indireed him to make the d 
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Religious motlveSj the perpetuation of his family, and the succession to bis property ; 
but it was by the adoption, and only by the adoption, that those objects were to be 
secured) and only to the extent in which the adoption could secure them. 

The main ground of the decision in the Court below appears, therefore, to 
fail, and this instrument must be construed and its effect must be determined in 
just the same way as if it had been madedn one of the provinces of India in which 
the power of testamentary disposition is not recognized. 

How, then, is the deed to be construed when we regard -it merely as a deed of 
permission to adopt ? What is the intention to be collected from it, and how far 
will the law permit such intention to be effected ? It must be admitted that it 
contemplates the possibility of more than one adoption ; that at shows a strong desire 
on the part of the- maker for the continuance of a person to perform his funeral rites, 
arid to succeed to his property ; and that it does not in express terms assign any 
limits to the period within which the adoption may he made. , But it is plain that 
sonic limits must be assigned. It might well have been that Bhowanny had left a 
son natural-born or adopted, and that such son had died himself leaving a son ; and 
that such son had attained his majority in the life-time of Chimdrabully. It could 
hardly have been intended that, after the lapse of several successive heirs, a son 
should be adopted to the great grand-father of the last taker, when all the spiritual 
purposes of a son, according to the largest construction of them, would have been 
satisfied. 

But, whatever may have been the. intention, would the law allow it to -be effect- 
ed ? We rather understand the Judges below to have been of opinion that, if 
Bhowanny had left a son, or if a son had been lawfully adopted to him by his wife* 
under a power legally conferred upon her,' the power of adoption given to Chundra- 
bully would have been at an end. 

But it is difficult to see what reasons could be assigned for such a result 
which would not equally apply to the case before us. 

In this case Bhowanny had lived to an age which enabled him to perform, 
and it is to be presumed that he had performed, all the religious services which a 
son could perform for a father. He had succeeded to the ancestral property as 
heir ; he had full power of disposition over it ; he might have alienated it ; he 
might have adopted a son to succeed ,toit if he had no male issue of his body. 
He could have defeated every intention which his father entertained with respect 
to the property. 

On the death of Bhowanny, his wife- succeeded as heir to Mm, and would 
have equally succeeded in that character in exclusion of his brothers, if he had 
any. She took a vested estate as his widow in the whole of his propert}’'. It 
would be singular if a brother of Bhowanny, made such by adoption, could take 
from his widow the whole of his property when a natural-born brother could have 
taken no part. If Ram Kishore is to take any of the ancestral property, he must 
take all he takes by substitution for the natural-bom son, and not jointly with him. 

Whether, under his testamentary power of disposition, Gour Kishore could 
have restricted the interest of Bhowanny in his estate to a life-interest, or could 
have limited ^it over (if his son left no issue male, or such issue male failed) to an 
adopted son of Ms own, it is not necessary to consider ; it is sufficient to say that, 
he has neither done nor attempted to do this. . The quesfibn is whether the estate 
of his son being unlimited, and that son having married and left a widow Ms heir, 
and that heir having acquired a vested estate in her husband’s property as widow, 
a new heir can be substituted by adoption who is to defeat that estate, and take as 
an adopted son what a legitimate son of Gour Kishore would not have taken. 

This seems contrary to all reasons and to all the principles of Hindoo Law, as 
far as we can collect them. . . * 

It must be recollected that the adopted son, as such, takes by inheritance and 
not by devise. Now, the rule of Hindoo Law is that, in the case of inheritance^: 

3 A 
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the person -to succeed must he the heir of the last fa U owner In tins c4se 
Bhowanny wa.s the last full owner, and his wtfe succeeds as his heir to a widows. 
Sate On her death tlie person to succeed will again be the heir at that 

SSTnnfhad died unmarried, his mother Chundrabully would have been 
his heir and the question of adoption would have stood on qui e different grounds. 
By exercising the power of adoption, she would have divested no estate but hei 
o?n and this wo^^id have brought the case within the ordinary rule ; but no case 
his been produced, no decision his been cited from the text-books, and no principle 
has been stated to show that, by the mere gift of a power of adoption to a widow 
the estate of the heir of a deceased sou vested m possession can be defeated and 

'The only ease referred to in the argument before us, or iri the judgment below, 
as tending in that direction, is that of Luckee Narain lhakoor, reported by Sir 
F McNafhten, page 168 ; but it is iiicontestible that in that case the disposition 
depended°whol ly on the teskmentary power. The authority to adopt was only subsi- 
depenaea wi 1 ^ property The Will of Luckee Narain Thakoor is set 

S Tmi TnT" to Sir F. McNaghten’s Works. , It 

Itemed a Will; it ap|^ints an executor; it disposes of the whole estate ; gives 
laiio™ legacies; gives the residue to the child of which his youngest wife was 
3nlnt whethei a son or a daughter, in which latter case it wou d obviously break 
the” ec^al order of succession ; and directs that at that child's death the adoption of 
•a son lhall take place. We have already said that we express no opinion as to the 
.^ver of Gour Kishore to have made the disposition now insisted on by the ap- 
peUmit by devise of his estates ; but we find no such devise in the instrument which 

he estate of the widow of Bhowanny to be- 

divested may, perhaps, be found in the doctrine of Hindoo Law, that the husband 

and vvife Je one ; Ind that, as long as the wife survives, one-half of the husband 
survives ; but it is not necessary to press this objection. , . 

Upon tlie whole, we must humbly report to Her Majesty our opinion on the 
orimnal appeal that the plaintiff’s suit ought to be dismissed ; but inasmuch as the 
mani expense of it has been occasioned bj the appellant setting up a state of facts 
which ha? turned out to be untrue, and disputing the facts alleged by the respondent 
which have been established, we think that no costs should be awarded to eithei 
party of the suit or of the original appeal. The cross-appeal is wholly gioundless, 

and we must advise that it be dismissed with costs. . 

The several orders and decrees complained of, so far as they are inconsistent 
with the above recommendations, must be reversed. 


The 26th May 1865. 


Present : 

Lord Justice Knight Bruce, Sir E. Ryan, Lord Justice Turner, Sir L. Peel, and 

Sir J. W, Col vile. 

Disputed Boundary-Settlement of Pergunnah Havelee-Bunkur and Phulkur 

rights. 

A f peal from the Sudder Dewanny Adawlnt at Calcutta. 

Rajah Leelanund Singh, 


. versus 

Maharajah Moheshur Singh, on his decease Maharajah Lukhmissar Singh, the 
Governnieiit of India-, and otliors. 
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medals, and of molials alleged to be lakberaj, all belonging to one pi-opidetor) was so situated tbai it neccs** 
sarily belonged either to Havelee one of tbe latter, or to the contignous rent-paying racbals. Tlie Permanent 
Settlement did not define the boundary, nor was it fixed in subsequent resumx>tion proceedings against 
Havelee, which ended in a temporary settlement of that mehal for twenty years. The ownership of Havelee 
having become severed from the ownership of the other mehals, the question of boundary arose, not as a 
question of revenue between the Government and a zemindar, hut as one of title to land between the 
zemindars and proprietors of two contiguous and separate estates. 

A map prepared at the time of the settlement of Havelee, after actual survey and admeasurement under 
the instructions of the Settlement Oificers, did not contain the disputed land. A subsequent suiwcy map 
attributed the land' to Havelee. The effect of these proceedings was to leave somewhat doubtfiil the ques- 
tion whether the land was included or intended to be included in the settlement of Havelee, or whether it 
was a toicfeer or surplus which the Government was still entitled to assess de novo. 

Held that the decision of this suit which was instituted by the appellant, a piirehaser at a sale for 
arrears of revenue of the permanently settled mehals, to recover 1,75,000 beegahs of land as part of those 
mehals, depended on the question whether the land claimed or any defined part of it was in fact, included 
in the Havelee Settlement, and that, in considering what was included in Havelee, the Court could 
only deal with the Havelee Settlement, as it stood, as (what must be deemed) a valid and subsisting 
settlement. 

The settlement proceedings showing thatt he settlement was intended to be of the wholeTergimnah 
Havelee, — Held that, if any part was by accident not included, it could not be set right in this suit, and 
that for none of the purposes of the suit, could the land be deemed towfc&n'. 

There being some evidence thaHbe possession of the disputed land was with the respondent as proprietor 
of Havelee, and the burthen of proof, therefore, resting upon the appellant, the Com-t was of opinion that 
the latter having shewn that Havelee, as settled, consisted only of the measured .area of 1,23,000 beegahs, 
and that this was all comprised in the first map, had at least shifted the burthen of prool^ and established a 
goodjca’ma title to recover the whole of the disputed territory. 

But among the Sayers or cesses included in the settlement of Havelee, an item was. entered in the 
settlement proceedings as “ Bunkur and Boondee Mehals,” which comprised the revenue arising from 
certain ghauts as a part of the assets of Havelee. It was established that, during the time when all the 
mehals belonged to the same owner, the revenue of the ghauts had been treated by the zemindar as part of 
the revenue of the lakheraj mehal Havelee. These ghauts were situated beyond the limits of the measured . 
area of Havelee, and of the settlement map. The Judicial Committee of the Privy Council, being satisfied 
that the settlement of Havelee comprised only the measured area and the Bunkur and Boondee mehals and 
the ghauts of which the same in part consisted, and not being judicially satisfied that the ownership of the 
revenue of the latter imported also the ownership of the whole tract of land in dispute^ remanded the case 
for further enquiry, with a direction to enquire what was the nature and character of Bunkur and Boondee 
mehals and of the ghauts comprised therein, and whether they included any right or interest in the land in 
question or any part of it, and with a declaration that so much of the ' land in question as might upon ■ 
such enquiry appear to be comprised in the said Bunkur and Boondee mehals. or ghauts belonged to 
Havelee, and that the appellant was entitled to recover the residue. 

The appellant having failed to prove that no part of the disputed land was included in the respondent’s 
settlement (some portion at least being shown to belong to Havelee), and also having failed^ to prove by 
independent evidence his own right to recover the land specified in the plaint — Held that the suit should nt>t ■ 
have been determined upon that mere failure on his part to support the burthen of proof cast upon him, 
because the judgment would be as final and conclusive between the^arties as an adjudication on ‘the merits 
would be, and its efieot would he to give something to the respondent which, on the evidence, belonged to 

the appellant's mehals. / . i a t . « • % . i 

'fhe rights of Bimlmr (a right of cutting wood) and Phullmr (a right of gathering fruits), arc rights 

indicative of a certain dominion over the soil. 

The outline of this case is as follows — At the time of the Perpetual Settle- 
ment, the large zemindaiy, known as the KuTruckpore ‘Mehals in zillah Bhaugul- 
pore, was settled with Maharajah Kadir Ali Khan, who, in or before 1700, was- 
in possession of it. It consisted of twenty-.six Perguiinabs, of which five wore' 
alleged to be and were then held as lakheraj. Of these alleged lakheraj Pergunnahs 
it is only, necessary to specify Pergunnah Knrruckpore Havelee, wiiich has, 
throughout the argument before us, been conveniently called Havelee. ^ Ot the 
malgoozaree or revenue-paying mehals, it is sufficient to name Pergunnahs Suhrooe, 
Sukrabadee, and the most" important of all Purbutparrah, which was sub-divided 
into I’uppahs Lodhwah and Semroum, Day gee, Mullia, and Bhudra. 

Tbe settlement above-mentioued was made, as in other cases, by Pergunnahs, 
without any survey or measurement of the lands comprised in them ; and, as tliis 
vast zemindary included a great deal of wild uncultivated mountainous and forest 
land, it may be supposed that, however w’-ell-ascertaiued may have been the 
boundaries of the whole, ^hose of iis component parts, or Pergumiahs, inter so, 
were not very clearly defined. The effect of4.ho settlement was to fix permanently 
and for ever the revenue payable in respect of ihc malgoozaree, or as Ihov 
arc termed in .these proceedings, the Nizamul Mehals, and to leave the lakheraj 
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mebals free from tlie payment of revenue, but subject to tbe right reserved to the 
Government by Regulation XIX of 1793, to resume and assess _ the lands, 

■ should- the tenure, under which they were claimed to be held lakheraj,. thereafter 
be found to be invalid. Kadir Ali Khan, on his death, was succeeded by his 
eldest son Ikbul Ali Khan, who also died some time before 1836, and was 

succeeded by his brother Ruhmut Ali Khaii. . 

In 1836 the Government impeached the lakheraj title of the zemindar. 
Pero'unnah Havelee was resumed and separately settled. The proceedings which 
resulted in the settlement of it will hereafter be fully con.sidered. At present, it 
is sufficient to say that they began in 1838, and continued until the 9th of April 
1844 when a temporary settlement for twenty years was made with the Maharanee 
■Wujboonissa, to whom the interest of her husband Ruhmut All Khan had been 
transferred 

Pendino* the proceedings for the resumption and settlement of this Pergunnah, 
Ruhmut Alf Khan suffered the Government Revenue on the Nizamut Mehals 
to fall into arrear, and these mehals were accordingly sold by public auction for 
such arrears, and, on the llth of August 1840, were purchased by the appellants 
father Raiah Bidianund' Singh and another person, who afterwards transterred 
his share to Bidianund Singh. This sale, of course, put an end. to the unity of 
ownership of the Nizamut Mehals and of Havelee. Bidianund Singh thencefor- 
ward beino* the zemindar of the former, with all the rights possessed by 
the orio*inal zemindar at the date of the Perpetual Settlement; whilst tlie 
latter subject to the rights of Government in respect of the revenue to be 
assessed thereon, continued to belong to Ruhmut Ali Khan and after him to 


^ In 1845, Wujhoonissa having failed to pay the revenue assessed on- Havelee, 
that estate was also sold for these arrears, and was purchased by Maharajah Rooder 
Sino-h, the grandfather of the present respondent, Lukhmissar Singh, on the 5tb 

of November 1845. i i i i 

The estates having thus become separate, boundary disputes took place be- 
tween the owner of the Nizamut Mehals or his tenants on the one side, and the 
owner of Havelee or her tenants on the other. It may be necessary hereafter to 
refer more pa.rticularly to the proceedings to which these disputes gave rise. At 
present, it is sufficient to say tfetihe controversy was continuing during the pro- 
ceedino's of the Government surveyors engaged in making a topographical survey 
of the^Zillah Bhaugulpore in 1846 and 1847. 

It appears to have been the duty or practice of the Officers employed in this, 
survey, to lay down the boundaries of estates or other divisions of kind where th^re 
was any dispute concerning them, according to the evidence which they might find 
of the actual possession of the lands. In the present case they liad to deal with a 
controversy touching the boundary line between Havelee and Pergunnah Purbut- 
parrah, and the other Nizamut Mehals contiguous to it. The owner of the latteiv 
.on the one hand, insisted that this had been conclusively determined at the time of 
the settlement oi Havelee by a map prepared after actual survey and admeasure- 
ment by a Captain Ellis, under tbe instructions of the settlement Officers. The 
owner of Havelee, on the other hand, disputed the accuracy of Captain Ellis’s map, 
if it purported to be a map of the« entire Pergunnah Havelee, and qxxestioned tbe 
intention to include the whole of Havelee in that map. • . , 

The Officers of tbe survey, relying for the most part on the evidence which 
they had, or thought they had, of actual possession, came to a conclusion adverse 
to the appellant's ancestor, and prepared the map known in the proceedings as 
.Captain Sherwill’s map, by which upwards of 1,75,000 be'bgahs of land in excess of 
that, comprised in Captain Ellis’s map was attributed to Havelee, and taken out of 
.tho Nizamut Mehals, as laid down in that map. The effect of these proceedings 
tb ■ leave somewhat doubtful question whcthiy' this land was included or 
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lEteBcled to be included in the settlement of 1844!, or whether it was a toiofe&r or 
surplus which the Government was still entitled to assess de novo. 

Some further prociedings afterwards took place in the Foujdarj Courts and> 
elsewhere, touching the right to the possession of this land ; but the efFecfo-of these 
proceedings was to remit the appellant, or his father Bidianund Singh, to a regular 
suit, in which alone the title Could be litigated. - 

The suit out of which this appeal has arisen was accordingly instituted by the 
appellant on the 5th of June 1851. Its object is to recover, as part of the 
mut Mehals, the 1,75,000 beegahs of land laid dc/wn by Sherwilfs map as within 
ijavelee, in excess of the land attributed to Havelee by Ellis’s map ; but the plaint 
divides this land in certain proportions between certain specified mouzahs, ,the 
names of which occur in the lists of the villages, comprised in Pergunnahs' Burhut- 
parrah and Sukrabadee, which were prepared at the time of the Perpetual Settle- 
ment, or shortly subsequent to it. The defendants to the suit, the respondents to 
this appeal, are the Government, Maharajah Lukhmissar Singh, arid some of his 
tenants, and they insist that the 1,75,000 beegahs of land in question properly 
belong to Havelee. 

The suit was heard first by the Principal Sudder Ameen of Bhaugulpore, who, 
by his decree, dated the 9th of July 1855, dismissed the suit, on the ground that 
the plaintiff had failed to establish a title to recover the lands in question. This 
decivsion was based upon .proceedings of the Government surveyors, and seems to 
imply that the land was towjeer. 

On appeal to the Sudder Dewanny Adawlut, that Court, by a majority of two 
Judges to one, confirmed the decision of the Principal Sudder Ameen, but did not 
adopt its grounds. The two Judges appear to have held that something in excess 
of the lands comprised in Captain Ellis’s map was included, in the Havelee Settle- 
ment ; that the extent of that excess was undetermined ; and that it lay upon the 
plaintiff to show what he was entitled to recover, which he had failed to do. 'The 
dissentient Judge on the contrary, held that no part of the land in dispute was 
included jn the settlement of Havelee, that, therefore, ex necessitate^ the whole 
must be taken to form part of the contiguous Nizamut Mehals, and that the plain- 
tiff had established his title to recover it. 

According to the view, therefore, both of the affirming Judges and of the 
dissentient Judge, the decision of this suit depetMed on the question whether the 
land claimed, or any and if any what, defined part of it was included in the Havelee 
Settlement ; and we think that this was a correct view of the case. It was incon- 
testible that the land in question formed part of the zemindary, which by the 
Perpetual Settlement was assured to Kadir Ali Khan ; biit that zeniiudary con- 
sisted partly of the Nizamut or revenue-paying mehals, in respect of which the 
revenue payable by the zemindar was then finally settled, and partly of the mehals, 
including Havelee, which were alleged to be lakheraj, and on which, therefore, no 
revenue was assessed. The land in dispute is so situated that it must necessarily 
belong either to Havelee or to the contiguous Nizamut Mehals ; but the Perpetual 
Settlement unfortunately omitted to define the boundary line between Havelee 
and these mehals ; had it done so the question in the cause could not have arisen*: 
.since, we need hardly say, no Court would disturb what had been fixed by the 
Perpetual Settlement. The resumption of Havelee afforded a fresh occasion for 
the definition of these boundaries, even whilst both Havelee and the Nizamut 
Mehals^ belonged to the same owner ; because Government, by virtue of the resump- 
tion, acquired the right of assessing revenue upon all that lay within the bound- 
aries of Havelee, whilst it bad no right to assess any fresh revenue upon a single 
beegafi of land within the Nizamut Mehals. Subsequent events severed the owner- 
ship of Havelee from that of the Nizamut Mehals, and the question of boundary 
then arose in this suit, not as a question of revenue between the Government and 
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a isemindar, but as one of title to land between the zemindars and proprietors of 
two contiguous and separate estates, the Nizamut Mehals and Haveiee. 

" In dealing with this question it must, as we have saidii be assumed that so 
much of the land in dispute as was not included in Haveiee belongs to the Niza- 
mut Mehals ; and, in considering what was included in Haveiee, the Court below 
could only deal, as we upon this appeal must deal, with the Haveiee Settlement as 
it stands. For the purposes of this suit that settlement^ must be considered as 
valid and subsisting. If the boundaries of Haveiee ascertained by it are at ail ca- 
pable of being corrected, they certainly cannot be corrected in a suit of this nature. 
All that we can determine in this suit is whether, according to the true construc- 
tion and effect of the Haveiee Settlement taken as it stands, the wdiole or wbal; 
part of the lands in question belongs to Haveiee, or the whole or what part of them 
IS included in the lands which were the subj^ht of the Perpetual Settlement. 

In considering this question three views of this Haveiee Settlement present 
themselves for our consideration. 

The/r 5 ^ is that it included, and was intended to include, the whole of Pergun- 
iiah Haveiee, and that all which it did include is within the limits of Ellis’s map. The 
second is that it included, and was intended to include, the whole of Pergunnab Ha- 
veiee ; but that some portion of what it did include lies beyond the limits of Ellis’s 
map, and is to be found in the district of which the ownership is now in dispute. 
The third is that it did hot include the whole of Pergunnah Haveiee, but that, either 
from accident or design, the large district in question, or some undefined portion of' 
it, was omitted from the settlement, as well as from the map, and is now what in 
tiiese proceedings is called a toiofeer or surplus. 

We proceed therefore to consider the intention, extent, and effect of the Haveiee 
Settlement proceedings with reference to these views. 

The first of these proceedings is that of the 1st of July 1836 (p. 98). By it Mr. 
Travis, ' the Deputy Collector, on grounds which, for the purposes of this suit, 
must be deemed sufficient, decided against the claim of Ruhmut Ali Khan to hold 
Haveiee, and the other four Pergunnahs to which we have before referred iaklieraj, 
and affirmed the right of Government to resume and assess them. 

There was an appeal against this order, pending which the Government, not' 
being able to effect an arrangement with the zemindar as to the intermediate col- 
lections of Haveiee, assumed the management of it by a tehsildar of their own ap- 
pointment (p. 183). The appeal was dismissed on the 80th of November 1837, by 
a Special Commissioner acting under Regulation II of 1828 (p. 183), and the title 
of Government to assess the whole of Haveiee thus became complete. 

It then became the duty of the Deputy Collector or the Settlement Officer,, 
under Regulation 11. of 1819, Section 21, Clause 4, “ to ascertain the limits of the 
land,"' {i. e., of the whole of Pergunnah Haveiee), and to fix the assessmenc ; and 
various proceedings were had with this object. Most of these proceedings are found 
in exieniio in the first volume of the printed record, and we must refer to the more 
important of them. . ‘ ■ 

On the 9th of April 1888 (p. 123,) Mr. Farquharson, described as tlie Super- 
intendent of the Khas Mehals, but acting as the Settlement Officer in the case, held 
a proceeding as to^ Haveiee, After reciting that the Surhudbitndee and Hoohba- 
buThdee (the specifications of boundaries and area) were not with the record, it 
ordered Rulunut Ali Khan to file a list of tliejvillages, of Haveiee, and also of Pergun- 
nahvS Suhrooe, Sukrabadee, Singhool, and Luckhunpore, Pergunnah Purbutparrah 
(these being donbtleSvS, assumed to be the contiguous Nizamut Mehals), accompani^ 
ed by a Surlmdbnvdee thereof. It also ordei'cd the Putwarries to file the^ Sur- 
Jmdbnrdee nnd Roohbabitndee of iheh respective monzahs. The object obviously 
waste obtain a definition, by metes and houiularies, both of the whole Pergunnah and 
off ks component villages. 
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At pp. 124 and 125/ we have the actual process issued in respect of Rouinicka- 
had, a principal village of Havelee,' under this order, and the return to it The 
dates are 17th April and 31st May 1838. > 

At p. 350 there is a proceeding of the 14th April 1838 before Mr. Farquharson. 
It complains of the omission of a village, named Bheembandh, though part of 
Havelee, and that two other villages have been returned as waste, though, in fact, 
they were inhabited. It directs the attachment of Mouzah Bheembandh as far as 
Koh M.arug, Tuppah Dighee, and gives other directions that are not material to. 
the present question. It orders notice to be sent to Ruhmut Ali Khan that no 
settlement will be concluded with him unless he files correct jummabundee 
papers. 

On the 11th November 1838 (page 403), Mootee Ball, the Tehsiklar appointed 
by Government, reported to Mr. Farquharson that two mouzahs adjoining Bheem- 
bandh, one named Goormah, the other Pakum, were west of Bheembandh in the 
hills, and asked for an enquiry concerning them. 

This led to- Mr. Farquharson’s proceeding of the 23rd of January ] 839 (page 
414). In that, after stating that it had come to this knowledge that two villages 
( there called Tolahs) are situated in Bheembandh, but had not been attached, he 
directs the issue of a purwannah to Mootee Ball, ordering him to bring these Tolahs 
under collection, and to explain why they had not been resumed along with Bheem- 
bandh. 

At p. 143 we have the report of Mootee Ball in answer to this order ; it is 
dated the 8th of April 1 839. It appears to be endorsed on the purwannah ; and 
reports that, after the issue of it, Mr. Farquharson had arrived at Kurruckpore, and 
had given a verbal order to relinquish Mouzah Kormaha (which is obviously the 
same place as that previously called Goormah), and to have the survey of- Kita 
Bakum ( before called Pakum) made with Bbeembandh : that afterwards a piir- 
wannah of the 23rd of March, directing a separate survey of Bakum, had arrived, 
and that accordingly Mouzah Kormaha had been relinquished, and Mouzah Bakum 
would be surveyed. On this ' report Mr. Farquharson has endorsed “ That this 
be put up with the record : May 16, 1839.” 

Intermediately Mr. Farquharson seems to have taken the depositions of Meer 
Dad Khan, a former Tehsildar of Havelee, and of Bhowanny Ball described as an 
inhabitant of Havelee but Peshkar of Pergunnah Purbutparrah. The former was 
taken on the 8th of April 1839, and is at p. 125 ; the other was taken on tire 15th 
of March 1839, and is at p. 141. They may have conduced to Mr. Farquharson's 
determination to relinquish Kormaha. 

At pp. 103, 1 16, and 118, are detailed measurements of the lands of Mouzahs 
Rounuckabad, Bheembandh, and Modhobun. The second alone is dated ; and as 
the date is the 24th of March 1839, it may be inferred that Kita Bakum, which by 
.the report of the 8th of April is treated as about to he sejiarately measured, was 
not included in this measurement. 

On the 15th of April 1839, Ruhmut Ali Khan (p. 208) presented a petition, 
which, as we understand it, is confined it Bakum as a Kita or part of his Nizamut 
Mouzah Bhorebhundaree. He protests against its inclusion in Havelee. The peti- 
tion seems to have been presented to Captain Ellis, then engaged in surveying 
Havelee and making his map. He, on the 22nd of April 183^9, (p. 209), directed 
a, copy to be sent to the Settlement Officer (Mr. Farquharson), who, on the 6th of 
May 1839, (also page 209), directs the Officer (Ellisj to be informed that the case is 
pending in that Cutcherry. The decision was adverse; for at page 144 we have a 
further petition from Ruhmut Ali Khan, which (and as it .seems wilfully) confounds 
Bakum with Kormaha^ Alleging that the former, though relinquished, had been 
separately surveyed by Mootee Ball ; that the measurement papers of Havelee are 
being prepared, and Kita Bakum inserted in the English map, and staling that he 
objects to take attested copies of the English map because Kita Bakum (a Nizamut 
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Mek^il) is inserted in it. The order eadorsed on this petition is dated the 8th July 
1839, and is that it be rejected. 

^ On the 14th September 1889, a summary settlement was concluded by Mr. ^'ar- 
quharson with Ruhinut Ali Khan for one year, i. e., from 1st May 1839 to 30th 
April 1840 ; and this by a subsequent order was confirmed and extended to April 
1841. {See page 183J 

It was during the currency of this temporary settlement that the Ni 2 Jamut Me- 
hals were sold, and Ruhmut Ali Khan s interest became limited to the resumed 
mehals. 

It is also probable that, during the same period, Mr. Beadon began the inves- 
tigation which resulted in the proposal for a Permanent Settlement, next to be 
considered ; and that, in aid of that investigation, Captain Ellis, by his proceeding of 
the 30th of June 1840 (p. 123), directed “ the measurement papers of the mouzahs 
of Havelee, filed by the Arneens, which had, on comparison with the English mea- 
surement papers, been found to correspond/’ to be forwarded to the Superintendent 
of Khas Mehals. 

Mr. Beadon’s final settlement proceeding is set forth from pp. 1 82 to 203, and 
is dated the 16th of December 1841. It gives a summary of the former proceed- 
ings, and state that whereas a Perpetual Settlement of that rnehal (Havelee) was 
proper, and the mehal having been surveyed by the Revenue Surveyor (who, from 
the mention of his name in the next paragraph, is clearly Captain Ellis), the mea- 
surement papers are forthcoming in the Office. Hence, after enquiring into the 
jummabuudee, from the statements and papers of the cultivators and putwarries, a 
Perpetual Settlement had been, conformably to Regulation VII of 1822, Concluded 
from the 1st of May 1841.” 

The proceeding then details at great length the principles upon which the Set- 
tlement had been e&cted. It seems sufficient to state that Mr. Beadon took the 
area as measured at 1,23,207 beegahs and a fraction. B’rorn this he deducted 
60,433 beegahs and a fraction, as absolutely jungle, waste, and unculturable, leaving 
a balance of 62,774 beegahs and a fraction. This, again, when sub-divided, was 
found to consist of 18,998 beegahs and a fraction of land actually cultivated, and 
producing, or capable of producing, rent ; and of 43,775 beegahs and a fraction of 
land which, though not cultivated, be describes as culturable.” The annual reve- 
nue derivable from the cultivated land, he estimated (see p. 1 99) at Sicca rupees 
15,51^, to which he added Sicca rupees 738-2, the amount of sayers or miscellaneous 
revenue (a description of revenue which will require further consideration)^ making 
the total revenue Sicca rupees 16,255-6. The moiety of this being, when convert- 
ed from Sicca, Company’s mpees 8,666 and a fraction, he fixed as the revenue 
payable perpetually, abandoning all further claim to revenue from either the 43,775 
beegahs of culturable, or the 60,433 beegahs of unculturable, land. 

It is to be observed that Bakum (spelt Bakhum) is included in the list of vil- 
lages, its measured area being stated to be 129 beegahs 19 bis was. It follows, 
therefore, that whether the Bakum resumed by Mr. Farquharson be in Ellis’s map 
or not (a question hereafter to be considered), its measured area is included in the 
1,23,207 beegahs, the basis of that settlement. 

It is further to be observed that there is no trace of Goormah or Kormaha in 
this or the subsequent settlement proceeding. 

Again, it is to be observed that the total of the miscellaneous revenue, Sayerat, 
or cesses, was taken by Mr. Beadon to be Sicca rupees 738-2, of which Sicca 
rupees 576 consisted of rents payable by the lessees of the sayer mehal, according 
to the deposition of Ameen Dad Khan, taken on the 14tb of March 1841, which 
will be found at p. 316, and the rest consisted of the sayers returned by the put- 
warries and arneens ajs specified at p. 198. We may here observe, too, that in the 
^|eca rupees 576 is included an item of Sicca rupees 400, payable by Rujjub Ali, 
’&tmer .of Ghauts Marug and Kurrailee, &c.,” touchiog which we have also his 
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deposition, taken on the 24th of March, at p. 317, and the Ummulnamah of 1248 
(1841) at p. 318, a document which may be of some importance with reference to 
the present enquiry ; for, whilst it giyes the names of various ghauts, as proposed " 
to be included in the lease to which it refers, it seems to indicate that the lease 
was to comprise, not only such tolls as may be conceived to be leviable from per- 
sons passing the ghauts, but Bunkur, which properly is a right of cutting wood, 
and Phulkur, a right of gathering fruit — ^rights indicative of a certain dominion 
over the soil in a given locality. 

On the 16th of September 1843, Mr. Beadons proposal of a Permanent Settle- 
ment on this basis was over-ruled by the Commissioner, who, on the 25th of the 
same month, made over the estate to Mr. Joachim Piron to be settled de nom 
(p. 204)., 

Shortly before this, and on the 13th of June 1843, the transfer of Havelee 
from Euhmut Ali Khan to Wujhoonissa had taken place (p. 205). 

Mr. Piron's first step was to ask whether he was to make a new measurement. 
He was told to test the former measurement ; to adopt it if he found it to be cor- 
rect — to make a new one if he found it to be incorrect (pp. 128 and 129). 

Mr. Piron's general report bears date the 20th of June 1844, and is at p. 203 ; 
his settlement proceeding of the same date is at p. 334 the Doul Settlement at 
p. 134. The report states that he made a settlement for twenty years with Wuj- 
hoonissa, of which the other papers give the details and the principles. 

His report at p. 204, also states expressly that the measurement, which he 
tested, was thatc ompleted under Captain Ellis : that it found it correct in every 
instance ; and that his only, objection to the former survey, regarded the classifica- 
tion of the various qualities of land, and the rates assessed thereon. 

The result of Mr. Piron’s settlement was somewhat difierent from that of Mr. 
Beadon. But it is perfectly clear that both Officers dealt with the same measured 
area — viz., the 1,23,207 beegahs and a fraction defined by Captain Ellis. Mr. Piron, 
however, making a sonie what different classification of the lands, fixed the amount 
of revenue derivable therefrom by the proprietor of Havelee at Sicca rupees 20,678- 
3-1 7^. In this he included the sum of Sicca rupees 2,336-8-9f for sayerat, cesses, 
or other miscellaneous revenue. Instead of leaving as Mr. Beadon had done, free 
from any direct assessment of revenue 60,443 beegahs of uncultiirable X 43,775 
beegahs of culturable land, making together 1,03,209 beegahs of land, he excludes 
from assessment only 4,447 old fallow land x 35,051 rocks, with jungle x 
42,586-8-4 of jungle, making a total of 82,084 beegahs and a fraction of land free 
' from assessment. ' ... 

The result of Mr. Piron^s proceedings was a settlement with Wujhoonissa for 
twenty years at the moiety of the gross rental as estimated by him, which, when 
converted into Company’s rupees amounted to Company’s rupees ] 1,028-12-10. 

The documents by which this arrangement was carried out ^th her are hei* 
petition, her kuhooleut, and Mr. Piron’s final order, all of the 9th of April 1844, 
and at pp. 135, 136, 137. In the kuhooleut she describes herself as occupier of the 
entire Pergunnah Havelee, aiid says 1,23,186 beegahs and a fraction of land of 
the said pergunnah have been taken by me from you under temporary^ settlement 
at an absolute sum of Company’s rupees 11,128-12-10, being a moiety of the 
jumma, including Julkur, Bunkur, Phulkur, &c.” 

We stop at this point in order to state the conclusions at which we arrive from 
the proceedings and documents above referred to, in so far as they do not relate to 
the sayers or cesses or miscellaneous revenue— conclusions which, in our judgment, 
are no way affected by what has already appeared, or by what we shall presently 
state as to these sayers and cesses or misceliaheous revenue. W e are satisfied from 
these proceedings and documents that the Settlement Officers throughout intended 
to resume and settle and assess the revenues of the whole of Pergunnah Have- 
lee, and that they throughput proceeded on the assumption of the correctness of th© 
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survey, measurements, and map made -by, or under the inspection of, Captain Ellis. 
^ Looking' to the great care and the minute attention which was given to the settle- 
ment of this Pergunnah, it cannot be supposed that any portion of it was designedly 
omitted from the settlement; and if any portion of it was omitted by accident, 
this is not a suit in which the accident can be set right. We think, therefore, that 
the third view of this settlement to which we have above referred, may, for tlie pur- 
poses of this suit, be laid out of consideration ; and that no part of the district in 
question can, for any of those purposes, be considered as toiofeer or surplus. • We 
are also satisfied, from the evidence afforded by these proceedings, that Bakum was 
included, not only in the measured area of- 1,23,186 beegahs, but also in Ellis’s map. 
The objection expressed by Ruhmut Ali Khan, in his rejected petition at p. 144, to 
take attested copies of the map, because it included, or was about to include, Bakum 
is, wo think, sufficient to prove this to have been the case. 

Again, we are satisfied from these proceedings, and especially from the Report 
of Mootee Lall, at p. 143, and Mr. Farquharson’s mode of dealing with that Report ; 
and from the absence of all mention of Goormah or Kormaha in the subsequent set- 
tlement proceedings, that that village was advisedly relinquished by Mr. Farquhar- 
son as part of the Nizamut, Mehals, and probably as part of Mouzah Bhorebun- 
dharee in Pergunnah Purbutparrah. 

It may be convenient also here to add, although it has no immediate reference 
to the foregoing proceedings, that, from the proceedings at p. 223, the case of 
Mouzah Ghorakfere appears to have been solemnly decided in favor of the Niza- 
mut Mehals ; and that, in our opinion, the proceedings of the Officers of survey, at 
pp. 150 and 167, are not entitled to weight as against that decision. We think, 
indeed, that the settlement of 1844 affords the only safe criterion for determining 
what belongs to Havelee, and what to the Nizamut Mehals. 

It results from what we have already stated that, looking at this case without 
reference to the sayers, cesses, or miscellaneous revenue, we should have come to the 
conclusion that Havelee, as settled, consisted only of the measured area of 1,23,186 
beegahs ; that this was all comprised within Ellis's map, and that the appellant, by 
showing this, had, at least, shifted the burthen of proof, and established a good primd 
facie title to recover the whole of the disputed territory ; but it certainly cannot be 
denied that what appears upon the record before us as to these sayers or cesses, and 
this miscellaneous revenue, raises a very serious question whether some territory, in 
excess of the measured area, and beyond the limits of Ellis’s map, does not 
belong to Havelee, and was not included in the settlement of it. It is necessary, 
therefore, to see how the case stands as to these sayers or cesses, or. miscellaneous 
revenue. By Mr. Beadbn’s settlement the revenue derived from these sources is 
stated to amount to Sicca rupess 738-2, and we have already shown how that sum 
was made up. By Mr. Piron’s' settlement the sayers or cesses are stated as amount- 
ing to 2,336 rupees 8 annas 9f pies, made up partly of the sums returned by the 
putwarries and ameens as the sayerat of their respective villages, and pn-rtly of sums 
aggregating Sicca rupees 1,1 1 6, which were not so returned ; this last-men- 
tioned item being thus entered in the settlement proceedings at p. 434 
Bunkur and Boondee Mehals, besides the Putwarrie’s paper, whatever came to 
light by the depositions of farmers and persons informed, and by the perusal of 
pottahs, <&c., Sicca rupees 1,116.’' Vfe have here, therefore, some at least, of these 
sayers or cesses described as Bunkur and Boondee Mehals ; and other parts of this 
voluminous record contain the same or a similar description of them. We are of 
necessity, therefore, led to enquire what these Bunkur and Boondee Mehals really 
were ; and to some extent, at ier^st, the evidence leaves no doubt upon this point. 

Mr Piron has himself told us (page 342) that the Sicca rupees 1,116 was' made 
up of Sicca rupees 785, inserted in the pottah of Peer Khan Soobahdar ; of Sicca 
rupees 251 inserted in the deposition of Rajee Singh, son of Durshun Singh ; and 

rupees 80 inserted in the deposition and pottahs erf Posun Pasee and others. 
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Now, Peer Khan Soobahdar’s examination, which seems to have been taken on 
the 20th of January 1844, is at p. 845. He is described as farmer of -Mehal Bua- 
kur and Boondee Koh Marug, and Kurrailee, &c., Pergiinnah Havelee. He pro- 
fesses to hold, but in the name of his son "Wahid Khan, Ghauts Marug, Kurrailee, 
Tabawee, Khuru Khataun, Hursa Poteeah,. Burramupea, Shakole, and several 
ether hills and ghauts, for the names of which he refers to the pottah, at a rent of 
Sicca rupees 785, and to pay the rent to Euhmut Ali Khan. 

Again, at p. 346, we have the examination of Rajputtee Singh, the son of 
Durshun Singh, taken on the 80th January 1844, from which and the proceeding, 
of Mr. Piron of the 26th of that month at p. 847; we learn that Durshun Singh 
was farmer of Mehal Bunkur, Ghaut Koolurhea, attached to Mouzah Mudhoobun, 
Pergunnah Havelee ; that he, during the subsistence of his lease, paid a jumma of 
Sicca rupees 251 to Ruhmut Ali Khan, who, on the expiration of the lease in 
April 1844, was about to bring that Bunkur Mehal under his personal collection. 

The Sicca rupees 80 ‘'inserted in the depositions and pottahs filed by Posun 
Pasee and others/^ we have been unable to trace in the record. 

Again, Mr. ' Quintin’s letter of the 1 9th October 1 848 { see p. 249), refers to a 
variety of ghauts as included in Piron’s settlement ; and so far as we can see, they 
can have been so included only under the head of Bunkur and Boondee Mehals. 

Again, it is clear upon the evidence that Ghauts Marug and Kurrailee, and 
possibly other ghauts held by Peer Khan Soobahdar, in the name of Wahid Kban,, 
at the date of Mr. Piron’s settlement, were, at the date of Mr. Beadon’s settle- 
ment, held by Rujjub Ali, and, indeed, that the whole of the, property, whatever 
it was, the revenue of which Mr. Beadon estimated at Sicca rupees 576, is includ- 
ed in the property of which the revenue was estimated by Mr. Piron at Sicca 

rupees 1,116. . i t i j r 

• It is clear; therefore, that Mr. Piron’s settlement did include tinder the head oi 
Bunkur and Boondee Mehals the revenue coming from certain ghauts, of which tlje 
most prominent are ^Ihauts Marug and Kurrailee, aud that Mn Piron- was right m* 
including rights indhese ghauts as part of the assets of Havelee is, we think, almost 
proved to dejnohstration by the tdllage papers in the second and third. volumes 
to which Mr. Melvill directed our attention. 

Some of these are produced by the appellant, others by the respondent, and^tbe 
two classes show, with a correspondence in minute details that proves their genuine- 
ness, that long before the resumption the proceeds of these ghauts were uniform- 
ly treated by the owners of the whole zemindary as part of the revenue of the lakhe- 
raj Mehal Havelee. Against this evidence it is vain to set the award of Ruhmut 
Ali Khan after the date of the resumption at p. 217, or the^ kubooleiits, pp. 

264, or the occasional entry in the village accounts of Morkhut as Marugkhat. They 
would at most support the theory that there may have been more than one ghaut ot 
the same name, nr different rights resulting from the same ghaut the two former 
classes of evidence may, indeed, more plausibly be referred to the desire, after the re- 
sumption, to claim, these ghauts for the Nizamut Mehals, w^hich, until the sale oi. 
those Mehals, it was Ruhmut Ali Khan’s interest to do. , . i i . 

It must be taken, then, that Mr. Piron not only included, but properlyuncmdeci, 
the revenue arising from Ghauts Marug, Kurrailee, and^other ghautsin his settle- 
ment ; but then the question is, what was this property ; and does the ownership 
of it imply the ownership of any land in excess of the measured area, ana beyond 

the confines of Ellis’s map ? , 

There is much evidence bearing more or less directly upon this point, ineie 
is the Ummulnamah, to which we have already referred, and there are the variou.s 
suits and proceedings arising out of the long continued litigation concerning these 

The earliest of these proceedings%vhich we find is at p. 898, under date the 12th 
of March 1842. It was before the Magistrate, (h in the Crimmal Court; under 
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Act 17 of 1840, and arose out of the alleged forcible dispossession of Rujjub AH, the 
farmer under Ameen Buksh, of Ghaut Boondee, and Koh Marug, &c., by Munniar E^e 
claiming the same subjects under a pottah granted by Buhmut Ali Khan, in his 
capacity of zemindar of the Nizamut Mehals, Bidianund Singh intervened in the 
suit, objecting that it was brought in collusion with the former proprietor of the Ni- 
zamut Mehals, Euhmut Ali Khan, This may have been the case, but the very ob- 
jection shows that there was then a dispute whether the parcels in Eujjub All's 
farm, or some of them, belonged to Havelee or to the Nizamut Mehals. The deci- 
sion as to possession was in favor of Eujjub Ali. 

The proceeding of the 24th.of March 1841, (p. 821) before Mr. Beadon, shows 
that, during the investigation which led to his settlement, there were disputes be- 
tween the auction-purchaser and the owner of Havelee touching certain stone 
quarries stated, to be with the hill Mar and part of the^ Boondee Mehal. The 
report of the 21st of September 1841, (at p. 321) was obviously made in answer 
to a reference made in some suit arising out of the same dispute touching these 
ghauts, which we have been unable to trace. It shows that, as early as the 21st of 
September 1841, Mr. Beadon had included the ghauts held by Eujjub Ali in the 
settlement of Havelee. 

The question whether these, ghauts belonged to Havelee or to the Nizamut 
Mehals, continued to be litigated in one shape or another during the whole period 
which elapsed between the dates of the settlement by Mr. Beadon and that by 
Mr. Piron. . ^ 

One instance is -the suit of Kishna Tewarree, of which the final proceeding is 
that of the 12th of June 1845, which gives the history of the whole litigation 
(pp. 330 to 332). It began with the summary suit brought before the Collector by 
the naib of the auction-purchasers of the Nizamut Mehals (we presume in their 
names) against the plaintiff for rent. The Collector has under the Eegulations ho 
jurisdiction to entertain such a suit, unless the relation of landlord and tenant 
subsists between the parties. He, nevertheless, made a decree against Kishna 
Tewarree for the sum sued for.- Thereupon Kishna Tewarree, alleging that he was 
not the tenant of the purchasers of the ^ction-mehals, but a sub-t^ant of the 
owners of Havelee, brought his suit in the Civil Court (the Moonsiffs) against' 
Bidianund Singh to quash the Collector's decree as made without jurisdiction. The 
Moonsifif decreed in his favor. There was an appeal to the Principal Sudder Ameen 
who ‘ was against him. This was followed by a special appeal to the Sudder 
Dewanny Adawlut, which remitted the cause hack to the Principal Sudder Ameen, 
with directions to try the proprietary right. This protracted and animated litiga- 
tion, ostensibly for a s^m of less than seven rupees, was obviously made a mode of 
trying the question of title between Bidianund Singh as the purchaser of the 
Nizamut Mehals, and first Euhmut Ali Khan, and afterwards Wu^oonissa, (eaeh 
of whom intervenes in the suit as- an objecting party), as the owner of Havelee. 
The proceeding (pp. 381 and 382) shows that the real issue .was whether certain 
subjects as to which all parties were agreed, including Ghauts Marug and Kurrailee, 
belonged to Havelee or to the Nizamut Mehals. The proceeding and report of the 
9th December X.848, (pp. 328 and 329) showing that Ghauts Marug, Kurrailee, &c., 
were included in Mr. Beadon’s settlement, were before the Court. The decision 
was that the Moonsiffs decree should be upheld, and that it was impossible to 
determine the proprietary right except-in a regular suit, in which the two claimants 
should he plaintiff and defendant. Not the least important part of this proceeding 
is that Bidianund Singh, in his answer in the suit, alleged that the ghauts did not 
appertain to the rent-free Pergunnah Havelee, that the Revenue Surveyor had 
exeepted them from the measurement. The objectors do not contest this last pro- 
position, but insist that they are attached to Havelee, and do not belong to Purbut- 
parmhi Both sides, then, seem to admit- that the subject of dispute was beyond 

measured area and the confines of Ellis's map. There are similar decisions to 
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tlie above in other suits at pp. 155, 157, and 359. The last is as late as the 5th 
of July 1847. 

Another instance of litigation involving the^^same issue is that in which Syed 
Eeaz Ali, claiming as farmer of Tuppah Lodwah, was the suing party. By a 
proceeding of the 20th of November 1843, (p. 323) the Collector of Monghyr, 
before whom this person had brought a summary suit to recover rent alleged to be 
due from one Omachurn, then an occupier of part of the Boondee Mebal, the 
defendant having pleaded that the property in respect of which he was sued was 
part of Havelee, and had been settled with Ruhmut Ali JELhan, called for the 
settlement proceeding, and, in its absence, for a report from the Collector of 
Bhauguipore whether Mehal Boondee of Ghauts Kurrailee and Komaruk (obvious- 
ly the same as Koh Marug) was comprised within the settlement rights of Ruhmut 
Ali Khan, or was appended to any other mehal. 

At page 322 there is a report which was apparently made in answer to this re- 
quisition, though there is an inaccuracy in the printed data It confirms the fact 
of the settlement as alleged by the defendant. On his coming in, the suit was 
finally disposed of by Mr. Vansittart, the Collector, (p. 326) who dismissed the 
suit as one which he was incompetent to try, with liberty to the plaintiff to sue in 
the Civil Court, if so advised. By this proceeding, it appears* that Wahid Khan, 
the then farmer of Ghauts Marug, Kurrailee, &c., under Haveiee, had intervened in 
the suit against his sub-tenant.*^ 

Again, the proceedings of the 11th of November 1843, at p. 324 ; those of the 
9th of December in the same year, pp. 328 and 329 ; and the proceeding of the 
16th of March 1844, at p. 327, all point to the conclusion that, during the investi- 
gation which led to the settlement of Mr. Piron, Meaz Eeaz Ali claiming title under 
Bidianund Singh, if not Bidianund Singh himself, was unsuccessfully resisting the 
inclusion of the Bunkur of Ghauts Marug, Kurrrailee, &c., in the Settlement of 
Haveiee. The proceeding of the 11th of May 1844, p. 348, is also some evidence 
of this. 

At p. 395, it appears, that Peer Khan Soobahdar delivered over possession of 
Ghauts Marug, Kurrailee, an^ithe other ghauts comprised in his farm, to the pur- 
chaser of Haveiee at the sale for arrears of revenue, in November 1845, or attorned 
as tenant to him. 

These contentious proceedings certainly afford a strong inference that Ghauts 
Marug, Kurrailee, and others which were included in the settlement, were some- 
thing beyond the limits of the measured area and Captain Ellis's map. It is 
impossible to read them without believing that the parties knew well what they 
were disputing about ; and that each was claiming the same things. It is not 
probable that these things were within the measured area. Bidianund Singh could 
hardly push hk:;pretensions so far as to claim anything within that area. On the 
contrary, as we have seen in Kishna Tewarry’s case, his contention was that the 
things claimed were beyond the measured area, and therefore belonged to him, and 
the opposite party seems to have admitted the fact, and denied the consequence. 
Had one of the parties been claiming a ghaut in one part of a mountain range, and 
the other insisting on his right to retain a ghaut of the same name in another part 
of 'the range, it is inconceivable that there should be no trace of such a mistake in 
the pleadings of the parties, the reports of the Collectors, and the judgments of 
the Courts. In truth, the mention, of the farm sometimes of ETijjub Ali, some- 
times of Wahid Khan, in these proceedings, almost establishes the identity of the 
subject in dispute with the subject of the settlement. 

The proceedings of the Officers employed in the topographical survey, also 
bear itpon this point. 

Of the reports of Talib Kurreem, p. 861, and Syed Mossein, p, 362, both in 
answer to the petitions from Bidianund Singh and the orders thereon, it is suffi- 
cient to say that, if they haye no other value, they at least prove that when these 
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persons passed from admitted portions of Pergunnah Purbutparrali in tbe course of 
their survey into the disputed territory, they were met by claims on the part of 
Eoodur Singh and his tenants ; and a bond fide contention, whether the land on 
which they stood, which they went to survey, and as to the locality whereof there 
could be no mistake, belonged to the Nizamut Mehals ; or,, as appertaining to 
some of the ghauts in question, was part of Havelee. 

Then came the proceedings of Mr. John Brown of the 29th of December, in 
which both the parties were in presence (p. 240). Mr. Brown’s conclusion is no 
doubt against the view contended for by the respondent, that the ownership of the 
revenue of these ghatits imports the' ownership of land in excess of tbe measured 
area ; but his proceedings sufiSciently shows that what tbe parties were claiming 
was in the disputed territory ; one witness at least (Lushkurree Ball) p. 242, con- 
nects the property claimed with the former holding of Soobahdar Khan ; and 
though Mr. John Brown (p. 246), in his eighth reason, suggests that the Ghauts 
Marug and Kurrailee, that were settled, are within the measured area, he does not 
point out where they are situated. Nor was there any suggestion on the part of 
the opposite party that Eoodur Singh had shifted the locality of the property so 
lon<y in dispute between Havelee and' the Nizamut Mehals. Mr, Brown’s decision 
seems to have been over-ruled by Mr. Quiatin, mainly on the ground that it pro- 
ceeded on his construction of the settlement without regard to the evidence of 
possession (pp. 170 and 249). 

Then followed the proceeding of Surfraez Ali, of tbe 29th of December 1847? 
(pp. 1 60 to 1 67), in which there may he some false reasoning as to some of the 
points before him, hut which clearly establishes that the ghauts there claimed as 
comprised in the settlement of 1844 were the ghauts of those names in the disputed 
territory ; and were sworn to by Soobahdar Khan, who seems to have ceased to 
have any interest in the question, to be the ghauts that were comprised in his lease; 
It seems very difficult to question the finding of this Officer,, making a local inves- 
tigation, that the identity of the ghauts claimed with those settled was made out. 

Again, Captain Sherwill was an European Officer of rank and of scientific re- 
putation. He is at least entitled to credit for knowing his own business of topo- 
grapher. He seems to have come by another road to the same conclusion as the 
Ameens, viz,, that' a large hilly district belonging to Havelee, and comprising these 
ghauts, had been omitted from Ellis’s map, (p. 889). He may be no authority 
touching questions of property, hut he must at least be taken to have laid down 
accurately in his map the positions of the ghauts known in the district as Marug, 
Kurrailee, and by other names, about which the parties were disputing before the 
Ameen. His personal examination of the district is recorded in Mr. Quintin's final 
proceeding of tbe 24th of June 1848, at p. 171 . On the other hand, it is to he ob- 
served that Captain Ellis’s map does not profess to fix the sites of these ghauts. 
Their existence within its boundaries is mere matter of speculation suggestedhy the 
ingenious and able argument of the Attorney-General, who did not attempt to 
point out precisely where they were situate. 

This evidence, however, seems to us to point, for the most part, rather to what 
was claimed as belonging to Havelee than to the nature and character of the Bun- 
ker and Boondee Mehals -above-mentioned, and of the revenue arising from the 
ghauts, of which, in part at least, they consisted ; and certainly it does not satisfy 
us that Havelee, if entitled to any part, was entitled to the whole of the land in 
question in right of these Bunkur and Boondee Mehals and Ghauts. Itistobe 
remembered that we have here to deal with a tract of land of enormous extent sur- 
rounded by Havelee and other Pergunnahs, and it is not easy to suppose that so 
large a tract of land should have escaped tbe attention of Captain Ellis if the 
whole of it belonged to Havelee at the time of its being resumed ; neither can we 
easily suppose that this large tract of land could have been intended to have 
been included in the Havelee settlement under the description of sayers and cesses. 
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ivhen we find that other land of precisely the same quality and character was in 
that settlement described as land. .We find, too, that the Officers of the survey 
have, as we have already pointed out, given to Havelee more than in our opinion 
belongs to it, and looking to the whole of the evidence in the case, we cannot see 
our way to conclude judicially that they have been right in giving to it the rest of 
the land in question. 

We agree, indeed, with the majority of the Sudder Judges that the appellant 
has failed to pro^e that no part of the disputed territory was included in the 
settlement, and that he has’ failed to prove by independent evidence his right to 
recover the mouzahs specified in the plaint ; but*we cannot think that they 'were 
right in determining the case upon that mere failure on his part to support the 
burthen of proof cast upon him. Their judgment is not like .one in ■ ejectment 
under the old procedure : it is as final and conclusive between the parties as an 
adjudication on the merits would be. And its effect, as we have shown, as to give 
to Havelee something which on the evidence we think belong to the Nizamut Mehals. 

In these circumstances the case, we think, is one which called for further en- 
quiry ; but in saying this we, by no means, mean to intimate that the appellant 
can be relieved from the burden of proof. On the contrary, we think that there has 
been so much of possession on the part of Havelee that the burden of proof 
must still rest upon the appellant. 

. For the reasons which we have given, we think that this decree cannot be 
supported in its integrity, and the order which we shall humbly recommend Her 
Majesty to make upon this appeal will be,~ ^ . 

To reverse the decree, but without prejudice to ^iny question which may arise 
upon the enquiries to be made as after directed ; 

To declare the appellant entitled to the Mouzahs Gourmahee and Goruckpore, 
and the lands comprised therein and belonging * thereto, and to all such other parts 
or any of the lands in question in the suit as are not included in the settlement of 
Havelee; 

To declare that the settlement of Havelee comprises only the measured area of 
J, 23, 207 beegahs, and so much of any of the land in dispute as upon the enquiries 
after directed may appear to belong or be properly attributable to the Bunker and 
Boondee Mehals in the pleadings mentioned, or to the ghauts, of which the same in 
part consists ; and that the rights of Havelee in respect of Bakum do not extend 
beyond the ] 29 beegahs and 19 biswas mentioned in Beadoffs Settlement, and which 
are included in the 1,23,207 beegahs ; 

To enquire what is the nature and character of the Bunkur and Boondee Mehals, 
and of the Ghauts comprised therein respectively, which are included in Piroffs 
settlement, and are therein estimated at Sicca Rupees 1,116 ; and whether the 
same, or any, and which of them included any, and'what part of, or any and what 
right or interest in the land in question in tliis suit ; 

To declare that so much of the land in question in this suit as may upon such 
enquiry appear to be comprised in the said Bunkur and Boondee Mehals or Ghauts 
belongs to Havelee, and that the appellant is entitled to recoverthe residue of the land 
in question ; and to direct the Court to proceed in the suit as upon the result of such 

enquiry mav appear to be just; -t ^ n 

To direct any costs of the suit already paid to be refunded, and the Court to 
deal with such costs, and all other costs of the suit, including the costs of this appeal, 
as may seem just, having regard to the declaration aforesaid, and to the result of 

the said enquiry; . i. 

To declare that this order is to be without prejudice to any proceedings which 
may hereafter be taken for the settlement of Havelee, 
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The 2()th iTuly 1865, 

Present: 

Lord Justice Knight Bruce, Lord Justice Turner, Sir E. V. Williams, Sir L Peel, 

and Sir J. W. Colvile. 

Principals— Factors— Consignees— Be-draffcs—Interest. 

On Appeal from the Sudder Dewanny Adawlut of Calcutta, 

Mirtunjoy Chuckerbutty, 
versus 

John Cochrane. 

Factors having an uiterest, by reason of tbeir advances, in tbeir principal’s goods, are justified in ship- 
ping those goods, for sale either “ on accotmt of those concerned/’ or “ on account of themselves,” unless 
their general authority was controlled by instructions from their principal or by contract. 

The evidence failing to shew that any particular usage or custom qaalifying the Law of England as 
between principal and factor prevails in Calcutta — Held that the powers and duties.. of the factors in,, 
making consignments of their principal’s goods must be determined by the general Mercantile Law. 

Factors entrusted with possession of their principal’s goods, and having advanced upon them, shipped 
the goods to London, drawing bills against them in their own names, and selling the bills with the shipping 
documents in the market. The acceptance of the factors’ bills by the consignees, and the delivery of the 
shipping documents to them, made them the pledgees but did not alter the character of the transaction, 
which was one whereby the factors had pledged the goods for the payment of bills on which they (and not 
the principal) were liable as drawers, for an amount exceeding the value of goods. 

In such a case no privity exists between the consignees and the undisclosed principal. Held, there- 
fore, that, a loss having occurred on the shipments, the principal was liable to the factors’ estate for the M 
amount of re-drafts representing that loss, although the factors had become insolvents, and had, in fact, paid 
only a §mall dividend on the re-drafts. 

The Sudder Court— -having reduced the rate of interest allowed by the Zillah Judge before the com- 
mencement of the suit from 12 per cent, to 10 per cent., the rate at which the account current between the 
parties bore interest, it was held that the same consideration should have determined the rate of interest to 
be allowed from the date of suit ; and that the amount of this should also be calculated at 10 per centner 
annum. 

The appellant ih this case is the owner of silk filatures, and a dealer of silk in 
Jungypore, a district of Bengal. The respondent is the Official Assignee of an in- 
solvent firp that formerly carried on business in Calcutta, under the style of Hickey, 
Bailey and Co. 

That firm from the year 1840 up to the end of 1847 acted as the^factors and 
agents of the appellant ; selling some of the goods consigned to them by him in 
Calcutta, and shipping others to London for sale there ; and the- folFowing seems to 
have been the course of dealing between them : — The appellant was in the habit 
of drawing on Hickey, Bailey and Co., against the goods consigned to them, and 
they accepted and- paid his drafts, charging him in account with the amount of 
them, If they sold the goods in Calcutta, they rendered the account sales to him, 
and credited him with the proceeds. Against the goods shipped to London they 
drew bills in sterling money upon the consignees ; but credited the appellant in ac- 
count -with the proceeds of those bills in rupees at the rate of exchange at which 
they were sold in Calcutta ; and on receiving the account sales from London, they 
either gave him^ further credit for the profit, or debited him with the loss on each 
shipment, according to the final result of the transaction. The account current so 
kept was balanced on the 80th of April in each year, and from time to time ren- 
dered to the appellant. From 1840 up to a period which, as found by the Courts 
below, we may take to have been some time in 1 845, the consignments to London 
were- shipped by Hickey, Bailey and Co., to the consignees for sale on account 
and risk of Mirtunjoy Chuckerbutty." Examples of the invoices are given at 
{p. ,118 and elsewhere in the Appendix. About 1845 some change took place in the 
constitution of the firm of Hickey, Bailey and Co., and either contemporaneously 
with, or shortly after, that event, the shipments on account of the appellant were 
m^e in a ffifierent form ; most of the invoices stating the goods to be Shipped by 
Hickey, Bailey and Co., and consigned to the London House for sale on account of 
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the, concerned and one or two stating them to be consigned for sak on account 
of Hickey, Bailey and Co. Examples of the first of these two classes of invoice are 
at pp. .73, 77, 100, and elsewhete in the Appendix ; an example of the latter 
classes is at p. 74 of the Appendix. Ail these later invoices, however, continued 
to specify the mark or brand by which the appellant’s silks were known in the 
market. It is upon the variation in the form of the consignments made in and 
subsequently to. 1 845, from that of the consignments made before that year, that 
the principal question on this appeal is raised. * 

The disputes between the appellant and Hickey, Bailey and Co. began iii 
1847, the year so disastrous to commerce in India. The letters of the 27th of Nov- 
ember 1845, and the 21st of February 1846, (at page 59 of the Appendix), show 
that, from a date as early as the latter part of 1845, the silk market, both in 
Calcutta and in London, was in a state of great depression. On the 1 Sth of April 
1846, Messrs. Hickey, Bailey and Co. wrote to the appellant (Appendix p. 
60) : — Our. market continues worse every day. After having failed in attempt- 
ing to sell your silk, we have^ according to your request and instructions, shipped 
the Vhole on your account to London, the particulars of which will be forwarded 
to you in due course."^’ And accordingly their letter of the 23rd December 1846, 
(Appendix p, 63), contains this passage : — “ We also enclose invoices of 64 bales 
silk, and 900 pieces of your good corahs, shipped on your account to London ; the 
sums drawn against these shipments, as per memorandum at foot, viz., rupees 
54,816-12-6 have been carried to your credit under due dates.” 

It is not difficult from this memorandum, and by means of the quantities of 
silk, and the dates and amounts of the bills there specified, to fdentify the ship- 
ments so advised with the shipments of 7 bales per Oriental and 8 hales 
per Tartar to Magniac, Jardine and Co,, the shipment of 13 bales Kelso 
-to S. • Phillips and Co., the shipment of 18 bales per Essex, to H. J. Johnston 
and Co., the shipment of 18 bales per Cressy to Cockerell and Co., and the 
shipment of 4 cases of corahs, also per Oressy to Thurburn and Co., which are 
respectively mentioned in the accounts. The losses on these . shipments are 
amongst those his liability to which the appellant disputes ; and many, if not all, of 
them must have entered into the apcounts which were the subject of the corres- ‘ 
pondence that will be next mentioned. 

In August 18^7, Messrs. Hickey, Bailey and Co. wrote to the appellant their 
letter of, the 5th of that month, w^hich is at page 60 of the Appendix. The most 
important passage in it is the first paragraph, which is in these words : — We beg 
to wait upon you with the following : a statement of your account current exhibit- 
ing on the 30th of April last, a balance in your favour of Compatiy’s rupees 
12,171-3-7, and a continuation of the same in open account to date showing a ba- 
lance against you of about rupees 31,882-6-5. Four account sales from Messrs. 
Magniac, Jardine and Co., Samuel Phillips and Co., and Cockerell and Co., of Lon- 
don, comprising 69 bales of your silk, and three account sales comprising 51 bales 
of theirs.” This letter also»expres.ses an unwillingness in the then state of the mar- 
kets to receive any further consignments “at drawn against;” and presses the 
appellant to place the house in funds either by remittances or goods. 

The appellant’s ^answer to this communication was dated the 12th of August 
1 847» and is at page 102 of the Appendix. After professing himself confounded by 
the letter of the 5th, he, says : — “The cost of the goods I consigned to you was 
5,000 or 8,000 rupees more than I drew on you, and I believed you owed me that 
sum least, but in your letter you make me your debtor more than 31,000 rupees. 
I am ashamed to hear this. Your old house several years has sent silk and corahs 
to England on my account, and the London houses have ever sent account sales, 
&c., for every transaction in my name, and I have these accounts in my liand. 
Your new house, I donT ^now how, has taken a new manner of business, and all 
the account sales sent to me now are copies signed in Calcutta ; this does not 
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satisfy me at all, and therefore I want the London account sales as formerly, 
. There are many particulars I want to know in these sales, because I see in your 
copies several sales, on account of the concerned. Until I have the particulars, I 
will not examine the account current, I request you will send them to me as quick 
as possible.” 

In reply, Hickey, Bailey and Co., on the 28th August, sent the letter which 
is at p. 61 of the Appendix. , In this they forwarded, though under a 
of protest,* the original accounts demanded : complained of the tone of the 
appellant’^ letter to them ; and again pressed for payment of the balance due to 
them. ' * * 

There is no evidence of any further correspondence between the parties until 
October 1847. On the 11th of that month, Hickey, Bailey and Co., wrote a letter 
to the appellant, which is not in evidence. From the references to it in the subse- 
quent correspondence, we may infer that it contained an account corresponding, 
more or less closely, Avith that mentioned in the record as No. 1. 

In answer to it the appellant wrote the letter of the 25th October, which ys at 
p. 103 of the Appendix, and in which he for the first lime put forward distinctly 
the case on which he now relies. He says : — '' I am very anxious to settle my tAvo 
years’ accounts with you! I hereby send you the copy of the abstract of your letter, 
dated 11th October 1847, (this is the letter, of that date set out at p. 98 of the 
Appendix), for your inspection. In your opinion my goods created a good name 
in the London markets ; so relying on your statement I desired you to ship a 
quantity of my silk, but you in contravention to your practice shipped them in 
your OAvn name instead of mine, and, therefore, owing to my name being suppress- 
ed, I hold you responsible for the loss. • It is very easy to settle accounts. I will 
only debit you with the invoice cost of the goods shipped by yod to London ; like- 
Avise, 1 will debit you with amount of the account sales sent by you vrith the 
interest. You may also, according to former practice, debit in my name the amount 
I received from you with interest, and also costs.” 

The' reply ‘of Hickey, Bailey and Go. to this is dated the SOth of October, 
and is at p. 6^ After explaining the letter of the 11th of October 1847, they 
say, — ‘‘ Eegarding the shipments, we must beg to observe that the invoices of your 
property have been uniformly worded according to the practice followed' in Calcutta, 

" on account of the concerned’ under your well-known filature mark, and not in our 
name as you pretend, which, however, Avould make no differenbe in the result of the 
operations. You were fully made aware of those shipments by our letter of the 
23rd of December 1846, &c., and, therefore, cannot, at this late hour^ because the 
result has been a loss, pretend to have no personal interest, and decline all respon- 
sibility' in shipments made on your account, and to which you have till now made 
no objections, you having, on the .contrary, in many of your letters, directed us to 
ship your goods on your OAvn account, and not to sell them in Calcutta, evidently 
because you expected a more profitable realization of them by so doing. We, 
therefore, beg to hand you again a statement of your account, closed SOth April last, 
showing a balance in OUr favor of Company's rupees 22,312-9-6, and a continuation 
of the same in open account, showing a balance against you up to date of Com- 
pany’s rupees 48,547-1-0. This account, you will see, has been corrected, ovjing 
fo a mistake in crediting you ivith a draft for 10,000 rupees against a ship- 
ment which had nothing to do with your account'’ The right to make this 
. correction is also a material question on this appeal. 

The appellant replied to this letter by that of the 18th of November, which 
i& at p. 104 of the Appendix. The following are the material passages in it : — 
am informed of the particulars from the contents of your letter, dated the SOth 
V of October, which reached me at a time when I was busily engaged in preparing 
' ^Gcount^ and, consequently, could not reply to it. am noAv sending you the 
^ocotot for your inspection, bearing a balance of rupees 1,390-12-1 in my favor^ 
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which please lefc me have. The points treated by you in your letter may be true 
in your opinion, but in my opinion they are improper : for my goods wereHinjustly 
shipped to England. Notwithstanding this I* have forwarded bills to you, and 
debited you witii the cost price of »them. I have credited you with the amount you 
paid to me, and entries have been made regarding your commission and discount 
according to the former practice."' 

Messrs. Hickey, Bailey and Co. stopped payment early in January, and were 
formally adjudged insolvents on the 17th of February 184*8. In their Schedule the 
claim against the appellant was entered as disputed."' The respondent afterwards 
became the official assignee of this insolvent estate, and some correspondence 
appears to have passed between him and the appellant touching the disputed claim 
on the latter, in June and July 1849. The appellant's letters are at pg. 103 and 
104 of the Appendix. He continued to insist on his view of his rights, and, 
instead of admitting anything to be due from him to. the estate of Hickey, Bailey and 
Co., to contend that the sum of rupees 1,390-12-1, was due to him on the balance 
of the account as made out by him. 

In July 1857, after a delay not very satisfactorily accounted for, on the ground 
of ‘the poverty of the estate and the complexity of the accounts, the respondent, 
under the authority of the Insolvent Court,iiCommenced an action in the Ziilah Court 
of Moorshedabad against the appellant, for the' recovery of 1,00,000 rupees, the 
balance alleged to be due on this disputed account. The plaint showed that the 
balance claimed to be diie at the date of the insolvency, with the subsequent inter- 
est, amounted to 1,10,938 rupees and a fraction ; but relinquished all in excess of 
the 1,00,000 rupees in pursuance of a rule which obtained in the Courts of the East 
India Company, and forbade a plaintiff to recover more than double the amount of 
Ill's principal debt. 

The judgment of the Ziilah Court, which is dated the'?nd of. February 1859, 
.and is at p. J9 of the Appendix, decreed the whole amount claimed to the respondent, 
with interest at the rate of 12 per centum per annum, from date of suit to date of 
payment. 

On appeal, the Sudder Court confirmed this judgment on all points except the 
calculation of interest. It held that the sum claimed as principal money, and the 
balance due to the insolvent firm in February 1848, being rupees 54,784-9, should 
be corrected by the deduction of the difference between 12 and- 10 per cent interest 
on the account between the 30th of April 1846, and the '30th of April 1847 ; it 
refused to allow the respondent any interest on the sum so ascertained during the 
period in which he had delayed to bring his suit, but gave him interest, on it from 
the date of the commencement of the suit to the date of payment, at the rate of 12 
per centum per annum. This judgment is at p. 133 of the Appendix, and bears 
date the 24th of February 1862. ■ ji 

From these decrees the present appeal is -brought ; and the substantial ques- 
tions to be determined upon it (some minor points that were raised on the^ pleadings 
having been given up in the Courts below or here) seem to be reduced to- the follow- 
ing, viz : — 

1. Whether the appellant is properly chargeable with the bffiance of the 
account between him and the late firm of Hickey, Bailey and Co., taken on the 
principle on which this account has been taken, or whether he is now entitled to have 
that account taken on the principle asserted in his letters of the 25th of October 
and 18th of November . 1847, viz., that of treating all the later shipments^ to 
England as made by Hickey, Bailey and Co., at their own risk, and of debiting 
them with the prime cost, or other assumed value of the goods in Calcutta at the 
dates of the shipmehl^ ? 

2. Whether, assuming the shipments to have been made at the risk of the 
appellant, it is proper under the circumstances to charge him with the amounts of 
the re-drafts from London?? 
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3* Whether he is entitled to any and what relief in respect of the item of 
10,000 ru|>ees withdrawn by Hickey, Bailey and Co., from the amount as mentioned 
in their letter of the SOth October 1847 ? 

4. Whether the interest on the balance due by* him has been correctly calculated? 
The first question involves the enquiry whether Hickey, Bailey and Co., when 
they made the consignments of the appellant's goods in the form in which they are 
shown to have made them subsequently to the year 1845, were guilty of any breach 
of the duty which either the general law, particular custom, or special contract 
between them and their principal, imposed upon them as factors. In the Court below 
evidence was given to show what are the general powers of factors in Calcutta who 
are employed to ship goods for sale in England on account of their principal. Their 
Lordship* apprehend that this evidence was adduced not so much for the purpose of 
establishing that any peculiar custom of trade obtained in the port of Calcutta, as 
for that of showing what was the general law, the country Courts* of India not 
being very conversant with questions of Mercantile Law, and not recognizing the Law 
of England as the lex fori. But, however that may be, their Lordships are of opi- 
nion that the evidence altogether fails to show that any particular usage or custom 
qualifying the Mercantile Law of England, as between principal and factor, prevails 
at Calcutta. It is, therefore, by the general M^i^cantile Law that the powers 
and duties of Hickey, Bailey and Co., in making their consignments of the appel- 
lant's goods, must be determined. 

Again, their Lordships see no ground for dissenting from the exposition of the 
law which is contained in the careful judgment of the Sudder Court at p. 136 of 
the record. They are of opinion that Hickey, Bailey and Co., as factors, having an 
interest by reason of their advances in the appellant’s goods, were justified in ship- 
ping those goods for sale either account of those concerned,” or “on account. of 
tbemselves,” unless their general authority was controlled by instructions from 
their principal, or by contract. Of positive instructions or of express contract there 
is no proof. The existence of either, if to be inferred at all, is only to *be inferred 
from the evidence of the course of dealing before 1845. 

Again, their Lordships are of opinion that, even if there were nothing to set 
against the course of dealing so proved, the inference from it that the -general 
discretion of the factors in respect of all future consignments had been controlled, 
would hardly be safe or legitimate, , But, in truth, the prior course of dealing is 
not the only fact from which their Lordships have to draw their conclusion on the 
point now under consideration. The letter of the 23rd December 1846 proves that 
invoices of "the consignments of that year were then -sent to the appellant. All 
those invoices are not produced ; hut it is impossible to escape the conclusion that 
they must have shown in what form the consignments were made ; siaice the losses 
on the Shipments to which they relate are unquestionably some of those which the 
appellant, on the ground of the improper form of the consignment, is now seeking 
to throw on the estate of Hickey, Bailey and Co., and he does not pretend that the 
invoices sent to him were not counterparts of the invoices sent to England. Never- 
theless, on the receipt of that letter he made no complaint respecting the form of 
the consignments. 

Again, when these transactions were known to have residted in heavy losses, 
and he wrote this letter of the 12th of August 1847, his chief complaint was that, 
in the absence of the original account sales, he had not the proper evidence of what 
had been done wifh his goods in England ; and, it was not until October 1847 that 
his present case was distinctly made. The correspondence thus tends strongly to 
negative the existence of instructions, contract or understan(Jing inconsistent with 
the acts of Hickey, Bailey and Co, Their Lordships, therefore, think that the 
alleged breach of duty on the part of the factors has not been established, and that, 
^between them and the appellant, he was chargeable with the losses on all the 
England. The foundation of his case^ having thus failed, it is 
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tinnecessary to enquire whether, if it* had been established^ he would have been 
entitled to the particular relief which he claims. Their Lordships, however, observe 
that in many important particulars this case, if the agent's breach of instructions ' 
had been proved, would have been distinguishable from that of Bertram V8. God- 
frey in “ Knapp's Eeports.” There it was proved that the agents who, in breach of 
their instructions, had neglected to sell at 85, might have sold at that price ; and, 
consequently, the facts both gave the measure bf the damages sustained, and afforded 
the means of compelling the agents to put their principal in the position in which 
he would have stood had they observed his instructions. Here it is quite uncertain 
what (if any) proportion of the loss is attributable to the form of the consignment. 
Nor is it easy to see upon what principle Hickey, Bailey and Co. could be charged 
with the cost or invoice price of the goods ; since it follows from the letter of the 
13th of April 1846, both that the appellant had authorized the shipment of them 
for sale in England ; and that they must have been sold at a heavy loss, if sold at 
that time, in Calcutta. 

The next question is, whether the appellant has been properly charged in 
account with the re-drafts. It is stated in the judgment of tbe Sudder Court 
(p. 137) that no question had been raised regarding the good faith of these entries. 
They must, therefore, be taken to represent correctly the difference between the net 
proceeds of the appellant’s goods, and the amounts of the bills drawn against them 
by Hickey, Bailey and Co. Had idickey, Bailey and Co. remained solvent and paid 
the re-drafts, the propriety of these charges against the appellant could not have 
been questioned. For he had already received credit in account for the sums for 
which Hickey, Bailey and Co.’s bills on London had been sold ; and, therefore, to 
charge him with the re-drafts was only tantamount to writing back the excess of 
credit, which he had received in anticipation of tbe realization of the proceeds of 
his goods. The question raised, however, is whether Hickey, Bailey and Co. haviifg 
failed,' and having presumably paid, at most, a dividend on these re-drafts, they are 
entitled to charge the whole amount of them against the appellant. The an.swer 
to this question depends on the further question, whether, upon or after the insol- 
vency of Hickey, Bailey and Co., the consignees in England had any right of resort 
to tbe appellant for the recovery of the -difference between tbe sums realised by tlio 
sale of the goods, and tbe amount of their acceptances against them ; or the unpaid 
portion of such deficiency. If they had no such remedy, the appellant; as the 
account stands, has received credit for all to which he is entitle^ 'oiz., the net 
•proceeds of his goods ; whereas, if he were to retain credit for the amounts for which 
the bills on London were sold without submitting to be debited with the re-drafts, he 
would charge the estate of Hickey, Bailey and Co., with more than the .net proceeds 
of the goods. On the other hand, if he remained liable to the consignees for the 
losses on the goods or for any part of such losses, his objection to a mode of stating 
the amount, which would have the effect of making him pay, or leaving him ans-wer- 
able for such losses, twice over, would be weli-fouitled. 

It appears to their Lordships that in these transactions there was not that privity 
of coni tract between the’ appellants and the consignees in England, which would 
render him liable for the sums represented by the re-drafts in question. 

This is not the ordinary case of a contract made by an agent for an undisclosed 
principal, on which tije contractee, on discovering the principal, nmy, at his election, 
sue either principal or agent. 

The contract on which the liability, in respect of which the re-drafts were drawn, 
arose, was not a sirnple consignment of goods for sale by an agent on account of an 
undisclosed principal ; it was a contract of pledge by factors having an interest in 
the goods pledged. Hickey, Bailey and Co., being entrusted with the possession of 
the goods, and having advanced upon them, drew the* bills on London in their own 
name , they and npt the principal were liable as drawers on those bills ; and they 
probably sold the bills with the shipping documents in the mai'ket. Had the 
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bills not been accepted by the' consignees, the holders though pledgees, by means of 
the'bills of lading, of the goods, could have had no remedy for any deficiency against 
the appellant The acceptance of the bills by the consignees, and the delivery of the* 
shipping documents to them, made them the pledgees, but did not alter the character 
of the transaction, which was one whereby Hickey, Bailey and Oo. had pledged 
the goods for the payment of bills on which they, and not the appellant, were liable 
as drawers for an* amount exceeding the value of the goods. The re-drafts are for 
^hat excess. There seems on such a transaction to be no privity of contract between 
the consignees and the undisclosed principal. How can such a privity be imported 
into it bj^ the fact that, according to the course of dealing between Hickey, Bailey 
and Co. and the appellant, the latter received credit on account for the sums for 
which the bills on London were sold, subject to the final adjustment of the accounts 
of the different consignments ? 

Their Lordships are therefore of opinion that the appellant has been properly 
charged with the re-drafts. 

We have next to consider the disputed item of 10,000 rupees. In the account. 
No. I (at p. 22 of the Appendix) the appellant is credited with this sum under date 
the 13th of April 1846, as the proceeds of a draft of Hickey, Bailey and Co., on Gou- 
ger and Stewart, of London, againt sixteen bales of raw silk, shipped for appellant's 
account per Orient ; and under date March 1 8th, he is on the other side of the 
same account charged with rupees 541-12-6, as commission and shipping charges on 
the same consignment. It has already been stated that, by their letter of the 30th 
of October 1847, Hickey, Bailey and Co. advised the appellant that this shipment 
had been erroneously treated as made on his account ; that he had, in fact, nothing 
to do with it ; and that they had, accordingly, corrected the account by striking out 
the credit of 10,000 rupees. 

• It seems that, in the first instance, they omitted to strike out as they ought, on 
this view of the case, to have done, the charge of rupees' 541-12-6 ; but this omission 
was afterwards set right by the respondent (Appendix p. 3). In the plaint and subse- 
quent proceedings this shipment and the credit attached to it are stated generally 
and loosely to have been those ‘‘ of another merchant and the only case thus 
made by the appellant on this point, was to tbe effect that no sufiScient reasons 
bad been assigned for withdrawing from the account a sum with which he had been 
once credited’; and that the respondent's looseness of statement concerning the 
transactions was an argument for holding that the deduction of the sum in question 
had been made fraudulently. On the trial in the Zillah (>ourt, Mr.. Mori net, the former 
book-keeper of Hickey, Bailey and Oo., was examined as to this item. This evi- 
dence {see Appendix, p. 67) was to this effect, This silk did belong to the defendant 
originally, but was shipped by Hickey, Bailey and Co. on their own account, they 
having purchased it, and rendered the account sales to the defendant." No question 
was put to him by way of cross-examination on this statement, although he was 
cross-examined by the appellanibs agents as to another part of his evidence. The 
contest in both the Courts below apparently continued to be confined, as before, to 
the propriety and bond fides of the alteration in the accounts. Their Lordships 
see no grounds for disturbing the conclusion of both the Courts below upon this 
point. They accept Mr. .Morinet's statements as the true account of the trans- 
action, He was not cross-examined upon it ; there' seems to have been no sugges- 
tion in the Courts below that the appellant had not received credit for tbe proceeds 
of these bales of ^ilk as sold in Calcutta. There is an item in the accounts which 
are in the record which seems to represent those proceeds ; and the fact would 
probably appear even more clearly if we had the Bengalee account made out by 
the appellant on the principle asserted by him which was before the Courts below. 
It is difficult to conceive that he would allow the account to be finally’ tajien 
against him without seeing that in one way or other every bale of silk which jwas 
' ^ him to Hickey, Bailey and Co. was. accounted for. ^ 
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The evidence of Mr. Morinet, however, suggests another question, which, 
although it has not been dealt with in the Courts below,, their Lordships have teen 
unwilling to exclude from their consideration. That question is, whether the 
transaction, as described by Mr. Morinet, is not- one which the appellant may 
impeach as ‘a fraudulent purchase by an agent on his own account of his 
principaFs goods. In an .ordinary case it might fairly be objected that this 
point was not taken i.ipon the pleadings. The answer to that in the pre- 
sent case is, of course, that the respondent, by speaking of the transaction as one 
of another merchant, has misled the defendant, and thrown considerable suvspicion 
on the bond fides of his own case. On the other hand, it is to be observed that 
Mr. Morinet, if cross-examined, might have cleared up the transaction, and have 
shown that the purchase by Hickey, Bailey and Co. was known to and sanctioned 
by the appellant. Again, it was open. to the appellant, if he were interested in so 
doing, to raise the point now under consideration in the Indian Courts, where he 
was represented by an eminent English barrister, to whom the equity on which it 
is based must be familiar. That he failed to insist on this equity, is a strong argu- 
ment that it was not for his interest to do so. He could only have set aside this 
purchase by Hickey, Bailey and Co. on the terms of writing back the sum* for 
which he had received credit as the proceeds of the sale to them, and by taking 
to the shipment to England, with its loss or .profit as the case might be. And 
there seem to be no reason why this particular shipment of sixteen bales should 
have escaped the common fate which, on the evidence, we must take to have befal- 
len the other consignments of silk which were shipped from Calcutta about that 
time, and have realized a profit, instead of resulting in heavy loss. It may te 
added that the point is not distinctly taken in the appellant's case. On the whole, 
their Lordshi];Js see no sufficient ground for re-opening this account in respect of 
the item of 1 0,000 rupees. 

The only remaining question is that of the interest to be allowed. The 
Siidder Court, in the . exercise of the discretion given to it by Act XXXII of 1839, 
has given interest, from the date of the commencement -of the suit, at the rate 
of 12 per centum per annum. There was evidence that the account current be- 
tween the Hickey, Bailey and Co. and the appellant bore interest at the mte of 10 
per centum per annum only ; and on that ground the Sudder Court reduced the 
interest allowed by the Ziilah Judge before the commencement of the suit. Their 
Lordships are of opinion that the same consideration should have determined the 
rate of interest to be allowed from the date of suit. And that the amount of this 
should also be calculated at 10 per centum per annum. 

The order, therefore, which their Lordships propose humbly to recommend to 
Her Majesty as proper to be made on this appeal is, that the interest allowed from 
the date of suit to the date of payment be reduced by the difference between 12’ 
per centum and 10 per centum per annum, and that in other respects the decree of 
the Sudder Court be affirmed, but having regard^ to this alteration in the amount 
decreed, and to the other circumstances of the case, they will also recommend 
that each party do bear his own costs of this appeal. 
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The 26th July 1805. 

Present : 

Lord Justice Knight Bruce, Lord Justice Turner, Sir J. T. Coleridge, Sir L. Peel 

and Sir J, W. Col vile. 

Eegistration Act (XIX of 1843)“-Construetion of. 

On A'pjpeal from the Sudder Deivanny xidawlut at Gdlcutta, 

Sreenath Bhuttacharjee, 
versus 

Ram Comul Gangooly, Gohind Chunder Mozoomdar, Gobind Chunder Sen, Tara- 
prosono Mookerjee, and Chunder Coomar Roy, by substitution 
for Juggut Chunder Mookerjee. 

The words “ any knowledge of notice 6f any sucli unregistered deed or certificate alleged to be bad by 
any P^'ty to such registered deed or certificate notwithstanding’’ in Section 2 Act XIX of 1S1,43, refer 
not only to the mortgages and certificates mentioned in that part of the Section which immediately pre- 
cedes these words, but extend also to the deeds of sale or gift which are mentioned in the earlier part 
of the Section. 

The words “ provided its authenticity be established to the satisfaction of the Court” in the same Sec- 
tion, point not merely at the exclusion of a forged deed from the benefit of the Act, but also of a deed 
tainted by fraud although in other respects genuine. 

In disposing of this appeal their Lordships do not think it necessary to enter 
fully into the details of the case. The view they take of it will be sufiSciently 
explained by a mere general outline of the facts. Ramcomul Gangooly was originally 
mortgagee of the entirety of the zemindary, pergunnah Havaleshur. He subse- 
quently acquired the full , proprietary right to and possession of the zemindary by a 
foreclosure suit, and suit for possession consequent thereon, and after he had thus 
acquired the proprietary right in the zemindary he applied for the mutation of 
names in the Collectorate, and was there registered as sole proprietor of the whole 
zemindary. The appellant, Sreenath Bhuttacharjee, alleges that Ramcomul pan- 
gooly, before he had acquired the proprietary right in .the zemindary by an ikrar or 
agreement for sale, dated the 20th December 1852, agreed with Taraprosono Mooker- 
jee that, in the event of his acquiring the proprietary right, he would transfer a 
moiety of the zemindary to Taraprosono,* and that,' after he had acquired the proprie- 
tary right, h.e, by a kubala or deed of sale, dated the Slst July 1853, transferred 
the moiety of the zemindary to Taraprosono accordindy. The moiety of the zemin-r 
dary thus transferred to Taraprosono was, as the appellant alleges, afterwards con- 
veyed to him by deed, bearing date the 27th March 1854 : bift this deed was not 
registered until the 2nd May 1854. In the meantime, and on 5th April 1854, Ram- 
comul Gangooly, by a deed of that date, in consideration of the sum of 90,000 rupees 
conveyed the whole zemindary to Gobind Chunder Mozoomdar, and by a deed of 
even date Taraprosono Mookerjee, in consideration of the sum of 15,000 ru|)ees, also 
conveyed all his interest in the zemindary to Gobind Chunder Mozoomdar, and ' 
on the 20th April 1854, both these deeds were duly registered. 

After the execution of these deeds, Gobind Chunder Mozoomdar had posses- 
sion of the whole zemindary, and he was in possession of it when the suit, out of 
which this appeal has arisen, was instituted. 

This suit, which is in the nature 'of an ejectment suit, was instituted by the 
appellant against Ramcomul Gangooly, Gobind Chunder Mozoomdar, and Tara- 
prosono Mookerjee, and several other, persons, for recovering the moiety, of the ze- 
mindary alleged to have been conveyed to the appellant in manner above mentioned. 
The plaint in the suit alleges that Ramcomul^ through fraudulent motives, had 
disposed of the whole zemiudary (including the moiety previously sold by him to 
Taraprosono Mookeijee) to Gobind Chunder Sen in the fictitious name of Gobind 
0|nnder Mozoomdar, under a kubala, dated the 4th Apr^l 1854, for consideration 
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of 9,000 rupees, but the plaint contains no allegation whateyer of any fraud on the 
part of Gobind Chunder Mozoomdar. 

Gobind Chunder Mdioomdar, by his answer, wholly denies the title set up by" 
the appellant, and rests his case on the conveyance to him by Ramcomul. He sets 
up no title under Taraprosono Mookeijee, and on the contrary, he says that Tara- 
prosono Mookeijee #had no right or interest in the zemindaiy ; but it appears, both 
by the answer ‘and throughout the proceedings in the suit, that Taraprosono Moo- 
kerjee had under his alleged ikrar and kubala set up claims to the property, and the 
answer in effect treats the release from him as obtained for the purpose of putting 
an end to those claims. There is a great deal of evidence in the cause with refer- 
ence for the most part of the alleged ikrar and kubala set up by the appellant ; but 
on the hearing of the cause before the Principal Su lder Ameen, he "dismissed the 
suit, a'nd upon appeal this decree was afSrmed by the Sadder Court. The appeal 
before us is from these decrees. 

The judgments, both of the Principal Sadder Ameen and of the Sadder Court, 
appear to have proceeded upon a full and careful examination of the facts of the 
case *. but their Lordships, as they have intimated, do not find it necessary to enter 
upon this examination. 

It appears that, by the Indian Act XIX of 1843, which is set out in the Sche- 
dule to the appellant's case, it prorided that from the first day of May last every 
deed of sale, or gift of lands, houses, or other real property, a memorial of which has 
been or shall be duly registered according to law, shall, provided its authenticity be 
established to the satisfaction of the Court, invalidate any other deed of sale or gift 
for the same property which may not have been registered, and whether such second 
or other deed shall have been executed, prior or subsequent to the registered deed ; 
and that from the. said day every deed of mortgage on land, houses, and other real 
property, as well as certificates of the discharge of such encumbrances, a memorial 
of which has been, or shall be, duly registered according to law^ ; and, provided its 
authenticity be established to the satisfaction of the Court, shall be satisfied in pre- 
ference to any other mortgage, on the same property which may not have been regis- 
tered, and whether such second or other mortgages shall have been executed prior 
or subsequent to the registered mortgage, any knowledge or notice of any such un- 
registered "deed or certificates alleged to be had by any party to such registered deed 
or certificate notwithstanding." ' 

Their Lordships are of opinion that this case may well be decided, and ought to 
be decided, upon the provision%of this Act. 

Two questions arise upon the Act ; whether the words at the close of the 
enactment, “ any knowledge or notice of any such unregistered deed or certificate 
alleged to be had by any party* to such registered deed or certificate notwithstand- 
ing/' are to be construed as referring only to the mortgages and certificates mentioned 
in that part of the enactment which immediately precede these words, or are to be 
taken to extend also to the deeds of sale or gift which are mentioned in the earlier 
part of the enactment ; and, secondly, what meaning is to be attributed to the words 
piDvided its authenticity be established to the satisfaction of the Court," which are 
contained in the enactment. As to the first question, their Lordships are of opioion 
that, upon the true construction of the Act, the words first above mentioned apply 
not only to deeds and certificates of mortgage, but also to deeds of sale or gift. This 
enactment,, although divided into two branches in consequence of the different effect 
which is given to it as to deeds of sale and of mortgage, w’^as plainly intended to be a 
general enactment. The words we are considering are words of reference, and the 
terms used being general and comprehensive, their Lordships see no reason for confin- 
ing their operation to one branch oWie enactment rather than extending it to both. 
Had it been intended that they should be so confined, there \YOuld have been no 
difficulty in expressing that intention. It would he difficult to find any reason 
why, in the case of a mortgage, priority should be given to a registered deed over an 
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unregistered deed, notwitlistanding knowledge or notice of the unregistered deed by 
the registered mortgagee ; but in the case of a sale the priority of an unregistered 
deed over a registered deed should be retained, in cases of knowledge or notice, by 
the registered vendee or donee. The too common practice in India of setting up forg- 
ed and fraudulent deeds, and the security against this practice which is aifforded 
by registration, are quite sufficient to account for this enactment extending both 
to sales and mortgages, and the policy of such enactments is not unknown in other 
countries. Tiie Irish Registration Acts afford an instance of it. Then as to the 
second question. The proviso is that the authenticity of the deed be established to 
the satisfaction of the Court. The v/ord authenticity ” would seem, according to 
its natural meaning, to point merely at the exclusion of a forged deed from the be- 
nefit of the Act ; but their Lordships think that it could not be intended by the 
Act that a deed which was taineil by fraud, although in other respects genuine,' 
should be placed on the same footing as an honest and bond fide deed. They are 
not disposed so to construe the Act, but they think ilvM, at all events a registered 
deed cannot he deprived of the priority given by the Act, unless it be both alleged 
and proved that there was fraud on the part of the grantee, and in this case no 
fraud is alleged, and certainly none is proved, on the part of Gobind Chunder Mo- 
zootndar. It would be going much too far to impute fraud to a purchaser upon 
the mere ground that he had bought up a possible claim, and so far as their Lord- 
ships can find, there is nothing beyond this affecting Mozoomdar either in point of 
allegation or of proof. Of course, it has not escaped their Lordships’ attention that 
there is an allegation in the plaint which suggests collusion between Mozoomdar 
and Taraprosono, but their Lordships see no proof of this. Upon the whole, there- 
fore, they are of opinion that Mozoomdar’s deed being first registered, must prevail 
over the subsequently registered deed of the appellant, and they must, therefore, 
without enteilng further into the case, humbly recommend Her Majesty to dismiss 
this appeal, and with costs. 


The 1st December 1865, 

Present : 

Lord Justice Knight Bruce, Lord Justice Turner, Sii\ J. T. Coleridge; Sir L. Peel, 

and Sir J. W! Colvile. 

Limitation (Clause 3 Section 3 Regulation II. 1805)— Suit for Bent-Possession 
rent-free for 60 years before suit. 

On Appeal from the Sudder Deiuanny Adaivlnt of CaleuttcL 
Chundrabullee Debia, 
versus 

Luckhee Debia Chowdrain. 

A suit for rent is "barred under Clause 3 Section 3 Regulation II. 1805, against a person wlio has been, 
by himself or by those under whom he claims, in peaceable possession without pa^’ment of rent for 6#yearff 
before the commencement of the suit. 

That Clause tabes away from the Courts all authority to take cognizance of any suit whatever if the 
catise of action shall have arisen 60 years before the institution of the suit-; it precludes aU enquiry into any 
originar defect in the title under which the possession commenced, and makes it unavailing to show that the 
possession commenced under a grant made null and void by Regulation XIX. of 1703. 

This was an appeal from a decree of the Sudder Dewanny Adawlut of Bengal, 
affirming a decree of the Principal Sudder Ameen of the Civil Court of Mymensing, 
which last had reversed a decree o£the Sudder Arheen of the last named Court in 
favor of the appellant. The respondent has appeared, and this appeal has 
been heard ex parte. 

' :The original suit was brought by the respondent to recover arrears of rent for 
"^^years and nine months preceding its commencement and the following may be 
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taken to be the facts of the case ; — The appellant and those under -ivhom she claims , 
had been in peaceable and undisturbed possession of the property for more than sixty 
years ; it is in the town Nusseerabad, and within and parcel of a 4 annas share 
of the zemindary of Perguunah Allapsing, of which the respondent, as mother and 
c/uardian of her son, a minor, is the proprietor in possession. The appellant claims^ 
under a grant from the ancestor of the respondent, which i>urports to have been 
made for the setting up an idol ; and concludes thus — “ Having set up the said idol 
in the said house, you will enjoy the same without paying rent through sons and 
orandsons. For this purpose I have given you this bromuLtur pottro.” The date 
of his instrument corresponds with , 10th February 1796 A. D. The idol Kas- 
remained, and its worship has been continued uninterruptedly from that time. The 
respondent’s plaint, which was not hied until the 1 5 th April 1857, was preceded by no 
demand of rent nor any suit for the assessment of it ; but the rent sued for is stated 
to be “ in accordance wltli the rate of rent obtaining in lodging-houses at this place 
of Nusseerabad this rate being fixed by the Bengal Regulation XIX. of 1793, Sec- 
tion 10 ; on which, indeed, the respondent’s case entirely depends. 

These are all the facts, and it seems clear that, if the original grant has not 
been annulled by any Regulation, or if the possession has become unimpeachable 
by reason of the lapse of time, either of the twelve years or of the sixty years- 
prescribed by the Bengal Regulations, or if at all events it was under the circum- 
stances necessary that this action should have been preceded by a suit for assess- 
ment of the rent, or a demand of rent ascertained in some way or other, the 
eriwinal suit could not be maintained, and the two latter decrees must be reversed. 
They were impeached for the appellant on all these grounds. Theii Boidship^ how- 
ever do not find it necessary in this case to give any opinion upon the fimt or 
third of these points, or upon the question whether under the circumstances of this 
case the twelve years’ limitation prescribed by the Regulations, ought to be held 
applicable to it. They have reason to believe that questions of some importance, 
and possibly of some difficulty, have been raised, and that some cases which were 
not cited at the Bar have been decided in the Courts in India, bearing more or less 
directly on some at least of these points, and think it would neither be prudent 
nor safe for them, more especially iu a case which has been arg^aed on one side om\, 
to give any opinion which might affect these questions _ Moreover, ^ is obvious 
that to decide this case upon the last of the grounds on which the appellant relied, 
might only lead' to renewed litigation. Their Lordships, therefore, abstain from 
giving any opinion whatever upon any of these points. , , 

It may be assumed for the purpose of argument, hut for that purpose only,, 
and without the expression of any opinion by their Lordships, that all these points 
ouo-ht to be decided in favor of the respondent ; but they are of opinion that the 
appellant was entitled to have the suit distmssed upon the ground of their 
havincf been in peaceable possession b34 her and by those under whom she claims for 
sixty “years before the suit was commenced, and of the suit being therefore barred 
by the early part of the 3rd Article of the -Bengal Regulaoion II. of 180^. 

The first and second Articles, and the second branch of the thud Article of 
this Regulation, have reference to the twelve years’ limitation which was previously 
in force! explaining and qualifying that limitation ; and as their Lmd ships do not, 
^ has been^already said, rest their judgment on this limitation, it is unnecessary to - 
•comment bn these parts of the Regulation ; but tlie first oianch of this thud Ai ticle 
provides that “nothing in the preceding Clause, or t7i any pad fy the existing 
shall be held-to authorize the cognizance of any suit whatever m any 
Court of Justice, if the cause of action shall have arisen sixty yeais before the 
institution of the suit ; nor shall any plea on the part of the plaintiff for the non- 
pTosecntion of his claim, of right dicing a period of sixty years alter tke migm of 
his alleged cause of action, nor any original defect of title on the part of Pos- 
sessor o1' the property claiifted, after the lapse of such period, be deemed a sufficient 
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• ground for taking judicial cognizance of any suit so preferred.” This branch of the 
Article, therefore, in its very comprehensive language, embraces every then existing 
^ 'Regulation by which any Court in Bengal was authorized to take cognizance of any 
suit whatever ; it, in effect, takes away that authorization if the. cause of action 
shall have arisen sixty years before the institution of the suit ; it distinguishes 
between the effect of the twelve years limitation and that of sixty, by precluding 
all enquiry into any original defect in the title under which the possession for the 
latter period commenced ; it makes it, in effect, in cases in which the Section applies, 
unavailing to show that the possession of the appellant commenced under a grant 
made null and void by the Regulation of 1793. 

The question then is, what is the cause of action in the present case, and when 
did it arise 1 In terms the suit is brought to recover rent for the last six or seven 
years, and the non-payment of that rent is, no doubt, in one' sense," the cause of 
action. 

The suit, indeed, may in some sense be likened to what is of daily occurrence, 
the action to recover the later items ‘only of a long account, which have become due 
within six years, although the Statute of Limitations has barred the demand for the 
earlier items. The distinction, however, between such an action and the present 
suit is obvious ; the items of an account are independent of each other : each repre- 
sents a distinct contract or a distinct debt. But the right to recover rent, for the 
last six or seven years, depends on a possession founded on a grant avoided by the 
Regulation, which possession has been one and entire in character through the 
- whole sixty years. 

It is the case of the plaintiff in the Court below that, by reason of the charac- 
ter of the grant and the operation of the Regulation,' his ancestor might have 
determined the possession in the first year of its existence, or claimed rent at the 
end of that year. If, in spite of length of possession, an action for use and occupa- 
tion could be maintained, so long as a plaintiff could show a good title in himself 
and a bad one in the occupier, of* what avail would any Statute of Limitation be ? 
A man might be barred in an action directly brought to recover the possession, 
such as ejectment, and yet not be barred when he sued from year to year, in use 
and occupation, for a compensation for the fruits of the land ; because in this the 
occupation would he referable to the sufferance and pemiission of the real owner, 
and so be a good consideration for an implied promise to pay what it was worth. 
But this clearly could not be ; and so here, if no action could be maintained directly 
to recover the possession of the land, none can be brought to recover the rent, 
which is the compensation for the occupation — that occupation having been always 
of one and the same character ; in fact, rent-free. 

Their Lordships being of this opinion will therefore humbly advise Her Majesty 
that this suit was barred by the sixty years' possession of the appellant, and 
those under whom she claims, and therefoi>e that the original judgment of the 
Sudder Ameen dismissing it ought to be affirmed, and the two later judgments 
reversed, and the costs of all the proceedings below with those of this appeal, be 
paid by the respondent. 
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The 1st December 1865. 

Present : 

Lord Chelmsford, Lord Justice Knight Bruce, Lord Justice Turnex', Sir J. W.* 
Colvile, Sir E. V. Williams, and Sir L. Peel. 

Compensation in lien of Pilgrim Tax at Gya— G-oyernment system of accounts not 
* to prejudice private rights of parties. 

On Appeal from the Sudder Deivanny Adawlnt at OalctiUa. 

Maharanee Inclerjeet Kooar, 
versus 

Ismudh Kooar and Soonnut Kooar. 

• The kte Maharajah Mitterjeet Singh was entitled to the lery of a tax upon Pilgrims resorting to the 
Temple at Gya. ^ On the abolition of the tax by the Government, a compensation was awardeil to the Maha- 
rajah in lieu of it in the shape of a perpetual annual payment, which sum, it was settled by an a^reemerifc 
and a decree of the Sudder Court during the Maharajah’s life-time, was on liis death to be divided in cer- 
tain proportions between his two sons through whom the present appellant and respondents claim as tin dr 
heirs respectively. Held that, in whatever mode the Government miglit think proper to deal with this sum 
with reference to the jumma, the rights of the parties could not he affected thereby without then consent 
hut would continue to be adjusted according to the proportions oiiginalij'- established. ’ 

This is an appeal from four decrees of tbe Sudder Court of Calcutta, revers- 
ing four decrees of the Principal Sadder Ameen of Zillah Behar in favor of 
Maharajah Heetnarain Singh, whose widow and heiress is the appellant. Tiie 
respondents are the widows and heii'esses of the late Modenaraju Singh, who 
was the brother of Heetnarain Singh, and the plaintiff in one and defendant in 
three of the suits in which the decrees now under appeal were made. 

The four suits involved the same question, which is shortly and accurately 
stated in the appellant’s case, as follows 

‘‘Whether Heetnarain Singh and Modenai’ain Singh were entitled to the 
annual sum of 17,212 rupees 9 annas 5 pies, in the proportions of ^hths and 
ffiths respectively, in accordance with the contention of Heetnarain Singh ; or in 
the proportions of the amounts of sudder jumma payable by them respectively on 
account of the nineteen mehals in the pleadings mentioned in accordance with the 
contention of Modenarain Sing.” The two brothers were sons of the Maharajah 
Mitterjeet Singh, who died on the 3rd October 184;0. During the life-time of the 
Maharajah, an agreement was entered intq for a division of the property between 
his two sons after his death. The particulai^s of this agreement are stated in a 
former suit between the brothers, which was brought by appeal before tKeir Lord- 
ships, and is reported in 7 Moore, p. 31 % to this effect : “ Family dissensions 
having arisen during tlie life-time of Mitterjeet Singh, certain proceedings Vere 
instituted, and on an appeal to the Sudder Dewanny Adawlnt, in a* suit in which 
Mitteijeet Singh and the appellant and respondent were parties, a compromise was 
into, and ei razeenamah n>x\A ehraAmamah, dated the 7th February 1824, 
was filed by Mitterjeet Singh, which instrument was to the effect that the real and 
personal estates held by him after his death weie to be divided between the appel- 
lant and the respondent ; the former was to take a 9 annas share, and the latter a 
7 annas share. Partition deeds of the same tenor were also filed, and on the 4th 
March 1824, the Sudder Court decreed that the parties should act up to the terms 
entered into by them in the above mentioned instruments,”* 

The Maharnjah Mitterjeet was entitled to a tax levied upon pilgrims resorting 
to the Temple at Gya. This tax was' abolished by the Government in the month of 
January 1840, and a compensation \vas awarded to the Mahai^ajah in lieu of it in 
the shape of a perpetual annual payment of 17,212 rupees 9 annas 5 pies. The 
grant of this compensation was the subject of a Government letter of tlie Kith 
January 1840, which, unfortunately, is not printed in the proceedings. 

On the death of the Maharajah, liis property, whether moveable or immove- 
able, had to be divided Is^tweeu the sons according to the proportions of -u ths and 
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fgths settled by the agreement and decree 1824. And the compensation tax, as 
part of that property, was divisible in these proportions. His immoveable property, 
T/liich was very extensive, consisted partly of nineteen mehals which were held by 
him in severalty, and partly of mehals which he held conjointly with other persons. 
Disputes arose between his sons immediately after his death. The Commissioner 
of the district intervened and induced them to make a partition of the immoveable 
property. Under his advice and with his approbation, the deeds of partition were 
executed on the 80th December 1840, and that which was executed by Modenarain 
is at page 76 of the record. It specifies the different villages which fell to- the lot 
of Heetnarain and Modenarain respectively ; and also the sums which each, as 
between him and his brother, was bound to pay in respect of the sudder jumma 
or Government Revenue. The partition, however,’ was not made upon the principle 
of dividing each mehal, with the burthen of the public revenue assessed thereon, in 
the proper propoi^tions, but of assigning certain villages and parcels according to 
their real or supposed value to each share, so as to give to Heetnarain f^ths in value, 
and to Modenarain fjths in value of the wliole immoveable property. In conse- 
quence of this mode of division, in six out of the nineteen mehals which had been 
held by Mitterjeet Singh iff severalty, Modenarain took more than a nine annas 
share (his share in some of them being absolutely much larger than that of his 
brother), with the liability of having to pay a corresponding share of the public 
ravenue assessed on those mehals. This deed of partition, which was confined to 
immoveable property, made no mention of the compensation for the pilgrim’s tax ; 
and the jwmma or revenue stated therein to be chargeable on the diftbreut mehals, 
and to be apportioned between the brothers as therein mentioned, was the full 
amount ot jumma assessed upon them under the Perpetual Settlement. It fol- 
lows, then, that as far as this partition went, the compensation for the pilgrim’s tax 
was not included therein, and presumably continued to be one of the assets of Mit- 
terjfeet Singh divisible between his sons in the proportion of nine to seven annas. 

In Mitterjeet Singhb life-time the payment of this annuity would have been 
very simple ; he had annually to pay a very large sum (upwards of three lacs of 
rupees) for Government Revenue, and would naturally have retained the 17,212 
rupees by way of deduction or set-off. It would seem, however, that in his life- 
time, or very shortly after his death, the Revenue Authorities of the district 
entertained the notion of putting, in so-me way or other, this payment against the 
sudder jwmma, in respect of the nineteen mehals held by bim in severalty, distri- 
buting the whole sum of 17,212 rupees amongst the different mehals according to 
the assessed upon them respectively. This appe|?.rs from the letter of the 

Accountant of the Revenue Department, which is at page 1 98 of the record, and 
purports to be* in answer to a letter from the Collector of the 22nd October 1840, 
which is not in evidenee. The Accountant’s letter is dated the 2Cth December 1 840, 
and is in these terms : I have the honor to acknowledge the receipt of your letter 
No. 344 of the 22ad October last, and, with refereuce to the seventh paragraph 
thereof, I beg to acquaint you that, on examining the items rateably distributed by 
^mu among the several mehals in your statement, trifling errors have been discover- 
ed -to exist in almost every item. I accordingly transmit herewith a copy of your 
statement with an additional column added to it, showing the calculations made in 
this Office, agreeably toVhich you will have the goodness to allow the remissions 
in favor of the several mehals. I have used tlje term remissions, though, as far 
as the course of entry is concerned which the settlement with the Rajah will render 
necessary, no remissions in account will appear ; for the compensation in question 
to the Rajah’s heirs, you will be pleased to recollect, will have to be charged under 
the head of sayer compensation, subordinate to pensions, the charge being balanced 
by a distinct credit 'per contra ' to land revenue’ (the estates being in your district 
This course of entry, you wdll observe, will prevent you from exhibiting 
i:r Qtiion in account as a ' remisssion/ ” 
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By a proceeding dated the 23rd March 1841, the Collector directed that eflecfc 
•should be given to the letter of the Accountant, and that the i 7,21 2 rupees 9 
annas 5 pies should be credited on the Jst April of the current and of every futurS 
year to the m-ouzahs of each lot, as was specified.in the letter of the Accountant, 
that is, on the list of mehalvS annexed to it ; but it appears that in April 1841, and 
again on the 81st of March 1842, a warrant was written for the whole sum of 
17,212 rupees 9 annas 5 pies, and this settlement of accounts was, therefore, in the 
nature of a set-off of one independent demand against another, and did not imply 
the permanent remission or deduction of part of the jumma originally assessed on 
the several mehals. 

On the 6th June 1842, the Secretary of the Government wrote to the 
Accountant that the remission of the 17,212 rupees 9 annas 5 pies was to be 

adjusted by reduction of the jumma. The letter is in the following terms : 

With reference to the communication made to your Office from this Department 
under date the 16th January 1840, I am directed to inform you that the HoAbie 
the Deputy-Governor of Bengal has this day been pleased to determine that the 
remission granted to Rajah Mitterjeet Singh shall be adjusted by a reduction of the 
sudder jummas of the estates recorded in his name on the Behar Collector's 
tcnvjee.”^ And a letter to this effect, of the date of 14th June 1842, was sent to 
the Collector of Behar. Whether that' Court was right in this statement, their 
Lordships, not having the letter of the 16th January before them, are unable to 
determine, * * 

This order of June 1 842, for adjusting the remission by a reduction of the 
jumma, apparently rendered a change in the mode of stating the accounts neces- 
sary ; but in fact no alteration was made ill them clown to the year 1850. Tlii^ 
appears from a letter to the Collector of Behar of the 17th of September 1850. 
Part of that letter is in these terms: — As regards the mode of adjusting the 
remission still observed by you, I beg to remark that instructions from this Office, 
based upon the orders of Government* of the 6th of June 1842, were, under date the 
14th idem, issued to you, wherein you were requested to account for the reFnission 
by a reduction of the sudder jumma of the estates recorded in the name of Rajah 
Mitterjeet Singh on the of your district,'' which instructions apparently set 

aside those contained in letter TSIo. 426 of the 26th December 1840. It would, seem 
that, after this communication, the Government accounts were kept in accordance 
with the Government letter of the 6th of June 1842, which is obviously treated 
as having introduced a mode of accounting for the compensation for the . pilgrims^ 
tax differing from that established by the Accountant's letter of the 26tli of 
December 1840, in that it proceeded less upon the principle of set-off, and more 
directly upon that of remission of revenue. Assuming, however, that the order so 
to deal with the compensation was within the competence of Goveimment as a 
direction to their Officers for the more convenient mode of keeping their accounts, 
or otherwise, how could that affect the rights of Heetnarain Singh and Modenaram 
Singh inter se ? 

The Government might keep their accounts in any manner they pleased, but 
the 17,212 rupees would still continue to be the property of the brothers in the 
settled proportions, unless they acquiesced in the course adopted by the Government 
and acted upon it in such a way as to indicate a fresh agreement between them. 
Now, there is no evidence that Ileetnarain Singh ever assented to this arrangement,* 
or tliat he ever agreed to alter the proportions in which the property was originally 
divided. Qn the contrar}^ on the 15th April 1848 (and no action can have been 
taken on the letter of June 1842, until the 1 st of April 1843), he presented a 
petition to the Collector, in which he complained of his being called upon to pay a 
larger sum' than was due from him for the jumma, and praying relief. That 
petition was rejected. He then appealed to the Commissioner, and the Commis- 
sioner, in refusing to • interfere, said : — It appears that the malikanah 
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allowance has been rateahly ^credited to the revenue of the melials of both the 
parties. If there is a diminution “in their respective shares, as opposed 

to the fixed allotment of share, 'let them adjust the differences among 
themselves ; Government has nothing to do with this. The Collector is 
to communicate this to both the parties.” Accordingly, from the date of 
this order, until the commencement of these suits in 1853, Heetnarain 
continued to assert his right to i®,ths of the 17,212 rupees 9 annas 5 pies, 
by retaining so far as he could, out of the sums which under the partition he was 
bound to pay as his share of the jiimma assessed in the different mehals, his pro- 
portion of the remission allowed in respect of each particular meha]. The suit of 
Modenaraia is brought to recover the sums which, according to his contention, were 
in this manner improperly retained by Heetuanrin, in satisfaction of his full propor- 
tion of the remissions allowed in respect of three of the mehals, w^hilst the three 
suits of Heetnarain are for the recovery from Modenaraia of the differences 
between the sums actually returned by him, and his full ,gths of the remissions 
allowed in respect of three other mehals. The deed of partition, as has already been 
shown, made no alteration in the original rights of the parties, and the observations 
of the Principal Sudder Ameen in this respect are perfectly correct. . It is to be 
observed also that Modenarain Singh, in his plaint filed on the 8th Aprils 853, as 
to the three mehals of which Heetnarain had received his ,%ths, does not found 
.himself upon any new agreement between them, but upon the authority of the 
Government order of June 1842. The ground upon which the Sudder Court proceed- 
ed in overruling the decree of the Principal Sudder Ameen in appellant's favor was 
that the parties were aware that the remission of; the jmnma had been made, and 
that there was a deduction from certain specified mehals, and that the amount of 
remission from each of these mehals had been ascertained and determined, and thg^t 
it was therefore a reasonable inference from the silence of the deed of partition on 
the subject that the parties believed and were willing that the amount of remission 
on each estate should be apportioned to tile amount of for which each of 

the contracting parties was responsible.” There is, however, not the slightest proof 
that, when the deed of pai'tition was in preparation (the consent to an amicable 
adjustment in* which it resulted having been given on the 24th December 1840), or 
even at the time of the execution of the instrument on the 30th December 1840, 
the parties were aware of the mode in which the Government accounts had at that 
time been made out. The letter of the Revenue Accountant of the 26th December 
1840, can hardly have reached the Collectorate of Behar before the 30th December, 
and the proceeding of the Deputy Collector, at page 197 of the Record, shows that 
that letter was not taken into consideration by him until the 4thi^anuary 1841, 
and that no final orders were passed thereon until the 23rd March 1841. But even 
if the jjarties, at the time when the deeds of partition were executed, had known of 
the letter of the 26tli December J 840, they would have had no notice ofr the 
determination on the part of the Government to settle the account by way of 
reduction or remission of jwvvma. The arrangement was effected by the letter of 
Government of the 6th June 1842, and it is treated throughout the proceedings as 
differing materially from that contemplated in the letter of December 1840. It is 
in the letter of 1842 that Modenarain in his plaint founds his claim, and the sums 
which he sought to recover were those retained by Heetnarain after the date of it. 

The Sudder Court puts the case of the sale for arrears of revenue of one of 
the lots on which a reduction of jtimma had been allowed, and the danger of the 
Government Revenue suffering from a doubt whether the parties would consider 
themselves obliged to give up so much of a remission which they now enjoy, »or 
would expect the Government to submit to the loss of revenue consequent on treat- 
ing the jumma on the mehal as permanently reduced by the amount of the remis- 
,jipn now ..allowed. But it is difficult to understand how, because in a supposable case 
may be thrown into a state of uncertainty with respect to the mode 
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t)f dealing with the reduction, this can have any influence on the rights of the 
parties between themselves. 

Their Lordships are of opinion that the view of tl]e case taken by the Siidder. 
Court cannot be adopted, but that the 17,212. rupees was divisible between the 
brothers in the proportion of nine-sixteenths, and seven-sixteenth kS, and that, in 
whatever mode the Government may think proper to deal with this sum with refer- 
ence to the jumma, the rights of the parties cannot be affected without their con- 
sent, but will continue to be adjusted according to the proportions originally estab- 
lished. 

Their Lordships will, therefore, humbly recommend Her Majesty to reverse the 
decrees of the Sudder Court in all the four suits, and to affirm the decrees of the 
Sudder Ameen in all those suits, and with costs. 

• Mr, Molt. — The costs of the Court below and the costs here ? 

Lord Chelmsford, — All costs. 


The 15th December 1805. 

Present : 

Lord Chelmsford, Sir J. W. Col vile, Sir E. V. Williams, and Sir L. Peek 

Presumption of Hindoo Law— Separate acquisitions of property by a Member of 

a Joint Family, 

On Appeal from the Sudder Dewanny AdawhU in Calcutta. 

Prankishen Paul Chowdhry, 
versus 

Mothoora Mohun Paul Chowdhry. 

THe presumption of Hindoo La-w is that property not shown to be separate is joint. Where an elder bro- 
ther is' long in the management of the joint estate and in the receipt of the collections from it, and is ae- 
couatahle for them to his yonnger brother, if the monies employed in the purchase of certain talooks formed 
part of those drawn from the joint estate, the younger brother, on a re-union, is entitled upon the general 
principles of Hindoo Law, and independently of the express provisions of any deed of agreement executed 
between the parties, to share in them as acquisitions made by the use of the joint funds. 

Theib Lordships are of opinion that no ground has been shown for disturbing 
either of the decisions below, and, therefore, tVxey do not think it necessary to call 
upon the respondent’s Counsel. 

The case turns almost entirely upon the construction to be given to the deed of 
Ongshobodhareet at page 1 0 of the record. That deed not only defines the rights 
and obligations of the parties, but it contains a narrative of the facts of the case 
upon which we can rely, as it is a statement in which both parties joined, at a time 
whe% there was apparently no difference between them. 

It appears, then, from that deed, that this was a joint Hindoo family, consist- 
ing of the appellant and the respondent, and a younger brother of the half-blood, 
W’ho was a minor, and is since deceased. They were, in all respects, a joint and un- 
divided family. In the year 1254, there w'ere disputes between the adult brothers, 
and they separated, but there was no regular partition of the estate. The effect of 
the separation was that the lands remained undivided, but each brother, being no 
longer a member of a joint Hindoo family, took his share of the rents. 

It appears from other p^rts of the record, and although it is not very distinctly 
stated^ in the deed, it would almost follow from the nature of the case that the 
younger brotheY had then a large claim against the elder brother, who had been 
the mmiager of the estate, in respect of the rent and profits received previous to the 
partition. That is stated distinctly in the judgment of the Sudder Court where 
the Judges say — We find that the plaintiff’s pleader admits that, up to 1253, his 
client, as elder brother, n^de all the collections, and held all the joint funds of the 
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farmlly ; that, although a separation took place in 1 25*3, and the plaintiff was bound 
to give a full and honest account of his management, no such accounts were ever 
^'rendered for the satisfaction of the brother defendant.’' 

The separation of the two brothers continued for little more than eleven 
months ; they then agreed to com# together again, and this deed was executed. 
The deed states that, during that period, the elder brother had entered into a treaty 
for the purchase of^the putnee talooks, the price of which is 'the subject of the 
present contention ; and further, that the youngest brother having died, and his 
mother having taken his share by inheritance, Prankishen Paul Ghowdry had pur- 
chased that share from her, subject to an annual payment of 1,200 rupees. ^ 

On the re-union of the twolwothers, which of itself remitted them to their former 
status as members of a joint Hindoo family, it was expressly agreed that those ac- 
quisitions which the elder brother had made wliiist the separation continued, should 
all go into the joint fund, and the deed provides the terms upon which that should 
be done. 

Now, the material parts of the deed, with respect to these transactiotis, are 
these : first, there is a recital' that I, Prankishen Paul Chowdhry, by contracting 
loans, negotiated to take in putnee Turruff Munsobpore and Dehee Raj^^ore be- 
names in the name of my relative Sumboo Chunder Singh, inhabitant of^owlut- 
gunge, and advanced the byana or earnest money."’ Then it states — Afterwards 
a settlement was effected between us brothers, and again the entire property bame 
info our ijmallee possession, as it had been before, and the putnee, &c., that had 
been recently purchased, also came under the ijmallee settlement, and of the 
balance of the consideration or purchase-money of the aforesaid Munsebpore, &c,, 
taking no putnee, some -was paid by us two from our private funds, and^so'me por- 
tion by loans rafeed on bonds given by us respectively, and by granting dur-putnee 
pottahs, and we obtained apottah of the said putnee, and both brothers remained 
in ijmallee possession, having taken from the aforesaid Sumboo Chunder Singh an 
ikrar or acknowledgment of the benamee ; at present we two brothers having 
brought under ijmallee the entire hereditary and acquired property, and that 
which has been recently acquired as putnee, and all real and personal property, 
have made this condition and settlement that from hence the whole is to remain 
ijmallee, and that such property of the share of Ramkishen Paul as I, Prankishen 
Paul, had purchased and held under a prepetual pottah w^as likewise to become 
ijmallee, and held by us in possession in equal shares, and that we two brothers 
will pay the profits of the said property to our .step-mother, and that whenever we, 
or onr heirs, share and take the aforesaid and other property, we, or our heirs, in 
such case, shall equally share and take our said deceased half-brother"s property, 
and not more, and the shares of the same shall never be more or less.” 

In short, it is expressly piwided that the entire property, whether ancestral, 
or then acquired, or thereafter to be acquired, is to be joint and enjoyed in equal 
moieties. Then follow certain directions for the management of this joint estate,* 
including provisions for giving the elder brother a larger share in such management, 
all of wdiicli are immatei’ial to the present case. ' . 

Then follows that which appears to their Lordships to be one of tbe most im- 
portant provisions in the deed. It is to this effect : — '' All the money that has been 
borrowed on our joint bonds, and that which I, Prankishen Paul, had borrowed 
during the time of oiir separation, on bonds given in my own name, and which said 
money has been paid as the consideration or purchase-moiie}^ for the piitnee of 
Turruff Munsebpore and Dehee Rajahpore, shall all be accounted as our ijmallee 
debt, and tbe said ijmallee debt shall be liquidated by us out of the profits of the 
ijmallee property.” As their Lordships understand that stipulation, it proYrided 
that whatever Prankishen Paul had borrowed on bonds given in his name, or what- 
ever the two had borrowed on their joint security, in order to provide tbe consi- 
^^tm^money paid for the purchase of these two putnoes, should be a charge on 
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the joint estate, and slioiild be liquidated out of the joint property, but they can 
find in that no provision whatever for the re-payinent, out of the joint property, 
or to the elder brother, of any funds which he might have advanced, or mio-ht 
have alleged that Tie had advanced, on the same account, out of his private money. 
The deed is, upon that point, entirely silent, and, as one of their Lordships observ- 
ed in file course of the' argument, it would be a strange thing to infer from this 
silence an implied promise to pay the sum sought to be recovered in this suit. 

Then follow provisions to which we shall afterwards refer, providing for the 
event of a subsequent disagreement between the parties, and a second partition, 
and then comes this stipulation : — No party shall make any claim hereafter upon 
the other on account of any cash having reference to the former period, 

that is,* for the time anterior to the year 1254?, B. *S. I, Prankishen Paul, have no 
claim upon you, Nobokishen Paul, on account of the price of the real and personal 
property- of .Ramkishen Paubs . share, for which I had obtained a perpetual 
pottah, and which I had obtained in the way of a purchase, and whatever writings 
have b%en executed and given by me to our step-mother, we both shall be bound to 
comply with the conditions thereof.'" Now, those last words show that, although 
Prankishen Paul may have paid out of the money which he had collected formerly, 
or out of private resources, or in any way, for the share of his half-brother, yet he 
throws all that into the joint concern, and there is no claim to be made upon the 
younger brother in respect of that acquisition. That is express. Again, there is, 
no doubt, a general covenant or agreement that no claim shall be maile upon liim 
in respect of any monies for which he may have been accountable in respect of 
^hose earlier collections. And Mr. Leith relies upon that ^as an answer to that 
portion of -the respondent’s case, which rests upon th^ assumption that the monies 
which are in dispute came out of • these former collections, and were applied by 
Prankishen Paul to the purchase of the putnee talooks. But it seems to their 
Lordships that the whole deed must be taken together, and as one general compro- 
mise ; and if they are right in their construction of the former Clause, that there 
was no provision made for the pa^unent or the adjustment of the price of the 
putnees, except in so far as it* consisted of borrowed money, wliich was to be paid 
out of the assets of the joint estate, then, wlmn they find afterwards an agreement 
that there shall be no account in respect of the former collections, tlie two must bo 
taken together, and must be construed to import that whilst,, on the one hand, the 
eider brother makes no claim in respect of any monies wdiich he may have applied 
in that way, so, on the other hand, the younger. brother says, 1 will make no claim 
for any monies %ltm that, and I will treat’tl|e whole account as settled and closed 
by -this arrangement. 

Therefore upon this deed, if it stood alone, it would be very diflScult to say 
how the present claim could be supported. 

We find, however, that the case which the parties contemplated really 
happened, and that after a short period of re-union they again separated, and the 
deed of partition which, though not printed in the record, has been produced to-day, 
and is now before us, was executed. We find in that deed no provision at ail for 
such a claim as this, while we do find a provision for the payment of those debts 
which, upoh the construction which we have put upon the Clause at line 20 of 
page II, really would fall upon the joint estate. That provision imports '‘that 
the money borrowejj under simple and mortgage bonds is to be liquidated by both 
in equal portions.’" Therefore, the subsequent deed of partition seems to be entire- 
ly consistent wilh what was contemplated by the former deed, and does not in. any 
way re-open any of the accounts settled by that deed. 

It would, then, as it seems to us, be„ extremely difficult to support the case 
anade by the appellant, even supposing that the funds in question were really his. 
private funds. Ifj indeed, the sums mentioned in the jimmah-hhuTriichf which 
seems to have been used^riginally to meet the fraudulent claim of the trustee, to- 
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hold the putEee talooks as his own, if those sumS; though described as coming 
from the private funds of the appellant, had been alleged and proved by him in 
this suit to have been money actually borrowed on bond or otherwise, and had been 
so brought within the stipulation of the deed, the case would have been very differ- 
ent. But no such issue was raised by the appellant. . ^ * 

The issue of fact upon which the parties went to trial, was raised by the other 
side, and, as ultimately settled, was this, '' whether it was true that the plaintiff 
had, out of his own funds, paid the sum of 20,120 rupees, or that the said amount 
had formed a part of the ijmallee funds of the two parties/^ The appellant gave 
no evidence on this issue ; the respondent examined four witnesses upon it, and it 
was found in his favor. Their Lordships have no doubt of the propriety of that 
finding. It is not even alleged upon these proceedings that the parties originally 
had any separate property ; the presumption of Hindoo Law in such cases is that 
property not shown to be separate is joint ; and* it is an admitted fact that the 
appellant was long in the management of the joint estate, had received the^ collec- 
tions from it, and was accountable for them to his ^munger brother. And, if the 
monies employed in the purchase of the talooks formed part of those so dr^wn from 
the joint estate, it follows that the respondent on the re-union was entitle^upon the 
general principles of Hindoo Law, and, independently of the express provisions of 
the deed, to share in them, as acquisitions made by tlie use of the joint funds. 

Their Lordships are, therefore, of opinion that the decrees of the Courts below 
were right ; and they have no difficulty in determining humbly to irecommend to 
Her Majesty that this appeal be dismissed with costs. 

The 16th December 1865. 

Present : 

Lord Chelmsford, Sir J. W. Colvile, Sir E, V. Williams, and Sir L. Peel. 

Ijiinitation' (Punjab Code)— Admission of debt— Part payments. 

Shah Mukkum Lai and others, 
versus 

Nawab Imtiazood-Dowlah and another. 

Under the Punjab Code, and beforo Act XIV of 1859 took ejOfcct in Oude, letters offering to p^ay a debt 
by instalments, and praying to be excused from the pa 3 mient of interest, are an ample acknowledgment of the 
debt to saye limitation. 

Under the same Code, payments made by an agent upon account, and continued monthly for several 
months, ought to be regarded as tantamount at least to, if not correctly described as, a running account, and 
are therefore part payments which amount to ‘‘ a partial satisfaction of demand” whereby the period of limi- 
tation is renewed. 

The printed cases both of the appellant and respondent assume that the ques- 
tion upon the appeal is to be governed by the new Law of Limitation in the Act 
XIV of 1859. ■ But the last Section of that Act provides that the Act ‘'shall not 
take effect in any Non-Kegiilation Province (to which class Oude belongs), until it 
shall be extended thereto by public notification by the Governor-General in Council ; 
and that, whenever it shall be so extended, all suits within such Province, which 
shall be pending at the date of such notification, or shall be instituted within the 
period of two years from the date thereof, shall be tried and determined as if this 
Act had not been passed.” In a case from Oude which was recently before the J udi- 
cial Committee (the case of Saligram and another vs, Mirza Azim Ali Beg, decided 
on the 12th November 1864), it appeared that the Act XIV of 1859 was not ex- 
tended to Oude till July 1860. As this ^suit was commenced on the 13th Janu- 
ary 1862, it falls within the exception, and must be determined as if the Act had 
not been passed. 

• In the case just referred to, in which the question arose what Law of Limitation 
he appHed, it appeared that, since the annexation of the Province, various 
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rules of limitation had ^ prevailed ; that, in 1857, suits of the nature of the present 
one were subject to a limitation’ of six years^ and to the general provisions of the 
Punjab Code ; that, in March 1859, these rules had been modified by a Circular 
Order No. 51, which had afterwards been repealed by a Circular Order No. 104, 
dated the 4tli July 1860 ; and their Lordships held that the case before them was 
to be governed by the last mentioned Order. -Upon the authority of that decision, 
it appears that this case must fall within the 10th of the Pules then promulgated' 
under that Order. This declares the period of limitation to be three years in all 
suits for money lent for no definite period or for interest thereon, unless there is a 
written engagement, and, where Eegistry Offices existed at the time, such engage- 
ment was registered and signed by the party to be bound thereby, or by his duly 
authorized agent.’; 

The rules which were promulgated under this Circular Order were modifications 
of the Punjab Code which previously existed, and therefore it may he necessary in 
this case to resort to that Code for the purpose of determining the time from which 
the period of limitation is to be calculated, or the circumstances which will take a 
particular case, out of the operation of the limitation, ’ Having ascertained the law 
to be applied in this case, we proceed to consider the question to be decided 

The suit was instituted by the appellant, carrying on business as a merchant at 
Lucknow, to recover a balance of 11,278 rupees 3 annas, principal moneys and in- 
terest, alleged to be due from the first-named respondent on account of advances 
made to liim for the maintenance of his family through his agent, the other re- 
spondent, HajeeAli. * 

The plaint was filed on the 1 3th January 1 862, and the last advance was in 
1858 : consequently more than three years before the^ commencement of the suit. 

• Issues were settled by the Judge, the first of them being limitation and the 
case was^ ultimately decided upon the question whether the plaintiS had given suffi- 
cient evidence of an admission of the debt by. the respondent to f>reven.t the applica- 
tion of the period oWimitation* to his claim. 

In order to prove such an admission, the plaintiff produced three letters, mark- 
ed respectively B, D, and F. B appearing by its own date,^and the other two let- 
ters by the post-marks upon their envelopes, to have been written in the year 1860. 
The letter F purports to be signed by the Nawab, but has no seal. The other two 
letters have neither signature nor seal ; but the envelope of D bears to have been 
“ despatched by Irntiazood-Dowlah Bahadoor from Khizzirpoor in Calcutta.’’ tetter 
F is stated to have been filed with the plaint, but no attempt was made to prove 
that it was signed by the Nawab. No other evidence was given of the letters 
B^and D, except by Hajee Ali who was called by the plaintiff, and said “Bcame 
to the plaintiff*, not through me ; D ditto.” This was perhaps scarcely sufficient 
to admit them to proof, but the Judge received them, and then the question 
arose whether, being admitted, they did not carry with them intei'uai evidence of 
tljeir genuineness. There can be no doubt that, when the Nawab left Lucknow, his 
family remained behiud, and would require to -he maintained during his absence. 
Hajee Ali was appointed his agent by a mookhtearnanah sealed with his^seal, in 
which it .is contemplated that money would be borrowed from the appellants firm, 
and Hajee Ali, besides this authority, was armed with blank pieces oi paper impress- 
ed with the - Nawab’s seal, to be used when requirea. It is not pretended that the 
family ^"vyere maintained out of the funds of the Nawab, and no other source of supply 
was ever suggested, except that' which was derived from the appellant. IJnder 
these circumstances, the debt to the appellant was incurred. His claim is for 
nothing else than advances made to meet the wants ot the Nawab’s tamily, ■with in- 
terest upon these advances. The Nawab was examined upon interrogatories. He 
denied all knowledge of the appellant. Asserted that he never had himself, nor 
pezmMted any ozie to have, any money transactions with him. That he 'was not 
aware that money had b?en advanced by the appellant, and that nothing was due 
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to him for principal or interest. It is impossible not to agree with the observations 
of the Civil Judge upon these answers of the Nawab. “ That defendant was large- 
ly indebted to plaintiff through his old Karindah, Hajee Ali, there can be no doubt, ^ 
and there is much perjury on that seore in the defendant’s, deposition.” 

But if the respondent was indebted to the appellant through his agent, is it at 
all credible that he should have been ignorant of the fact, aud that, knowing 
.that his own funds had not been applied to the maintenance of his family, he 
should never have had the curiosity to enquire from what_ source the supplies were 
drawn ? It is clear that he must have known that he was indebted to the appellant 
for the means of support of his family, and it is most improbable that, when the 
debt had grown to a large amount, and his own affairs had suffered considerably 
from the annexation of the province of Oude, no communication should have taken 
place between him and his creditor. Assuming the' probability, in this state of 
things, that something would have passe'd between tliera, it will be found that the 
letters in question are precisely those which might have been expected to be written 
under the circumstances. They are in the following terms : 

“ TiiANSLATiON of a LEiTJiiR to the address of Shahjee, 

‘‘ Suit No. 77 of 1862. B. 

“ Dear Sir, — (After compliments.) I beg to inform you that I have received the account 
through your (agent), Lalla Sham Sooiuler, and become ac(iuaiated with its content. 
But, dear Shahjee, it is known to the world how we have been ruined ; and you also are well aware 
of my circumstances, that no private property has been left to me, and I am obliged to manage 
my expenses (out of the salary which is allowed to me) the best way I can. 

A friendly intercourse and money transactions have beeif carried on between you aud me 
for a long time, and there never took place any disagreement of any kind, and even now, please 
God, no difference will arise. I am every way willing to pay off your money, and have no ’ 
objection on that head. But I wish you will, under present circumstances, receive from me the 
principal clue to you by instalments •, my means do not enable rne to pay yon the interest, and 
I will not be able to pay it. I have no hesitation or objection to'pay you the principal sum. I 
shall suffer inconvenience, but please God, I will pay you your debt by instalments ;. but I certainly 
demur to pay the interest, because I do not know how to pay it. Under such circumstanoes, it 
becomes you also to give up your claim to interest, because you and I having been on friendly 
terms for a long time, it is nothing but proper that you should show me such consideration. Af- 
ter the revolution that has*taken place in our afiairs may God enable me to pay off your princi- 
pal debt. I will consider myself very fortunate aud thank God if I succeed iu liquidating it. • 
Dated 20th Suffer, 1277 Hijree. 

Postscript . — Having stated above that I am ready to pay you by instalments, I take this 
opportunity to let you know that I can arrange to liquidate your debt by monthly instalments 
of 200 rupees each, to be paid to you, please God, monthly, through your agent, when 1 receive 
my allowance from the British Government.” 

‘‘ TrajSTslatioj^ of a LbIter to the address of Shah MzVKHHN Bal. 

Suit No. 77. D. 

Dear Sir, — (After compliments.) I beg to inform you that, before this, I wrote to you that 
I could pay the principal by instalments, but that you would excuse me for the interest, but 
you have not yet sent me any satisfactory answer. I, therefore, write to you again that a 
friendly communication and money dealings have existed between you and me for a long time, 
and that no disagreement ever arose, ndr did I make any objection in my dealings with you. I 
did whatever you told me. But my objection to pay you the interest now aiTses from my 
being involved in ruined circumstances, which is known to the world, and even you yourself 
are well aware that I have been robbed of all the private properry I had', and that nothing is left 
to me, My salary was stopped for a long time ; but, as it is now allowed, I ara ready to pay off your 
' principal without any hesitation, although I shall suffer much iuconvenience, even by paying 
your principal money, because God knows how I manage my expenses in so small a sum. Hence, 
under the present state of affairs, when times have been so much changed, it is nothing but pro- 
per that you should have regard to the friendly intercourse which has subsisted for along time 
between you and me,, and not demand the in merest. You should show m.e some consideration, 
and receive the principal due to you by instalments. Pray do not withhold your kindness iii 
this respect, and, under present circumstances, consider it a booty if you have your principal 
■ debt liquidated. I am unable to pay the interest, and can by no means pay it. Otherwise I 
W 4 )‘^ld.,h^vfe made no objection to discharge the interest, and would have paid it. You should 
early answer,” 
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“ Translation of a Letter to the address of Shahjee. 

Suit No. 77. F. 

‘‘Dear Sir, — 1 wrote to you frequently asking you to return me the whole of my bonds,** 
and to have one drawn iii lieu of them ; that I can pay you interest at the rate of 8 annas per 
cent: ; that you should make up your account, ^and have one bond executed for the aggregate sum, 
and that you should receive payment from me^by monthly instalments of 200 rupees each, and 
I told the same to your agent ; but I am surprised to find tiiat neither you have written to |ne 
anything on the subject up to this time,^ nor has your agent given me any answer. 

“ X am, therefore, under the necessity of writing to you again, and request you will send all 
xny papers, consisting of bonds, &c., which you have in your possession, to your agent here, who 
may return them to me, and have one bond executed in lieu of ail of them. 1 also wish that 
your agent may be allowed to receive from me the instalments of 20u rupees a month promised 
by me, which I am ready to pay. Please send me without any hesitation, an immediate and 
complete reply as soon as you receive this letter.” 

(Signed) 

“ Imtiazool-Dowlah Bahaboob. 

. AssnmiEg, then, the genuineness of these letters to he thus established, the 
question arises whether they contain a sufficient admission of the debt to prevent 
the application of the period of limitation to tl^e appellant's -suit. As the J udges 
below seemed to regard the letter F. as probably not genuine, and some suspicion 
may rest upon it, it will be better to confine the consideration of this question to 
the letters B and D. Their Lordships entertain no doubt that, if the question were 
to be tried by the rules of English Law before Lord Tenterden's Act, these letters 
offering to pay the principal money by instalments, and praying to be excused from 
the payment of the interest, w^ould be an tople acknowlegdment to take the case 
out of the Statute of Limitations, and they are not aware of anything in the 
Punjab Code which would lead to a different construction. The Judges in the 
Courts below dealt with the questions rather summarily, and disposed of the case 
without affording the appellant an opportunity of supplying any 'deficiency which 
they found iri his proof. But if they proceeded upon th^ Act for the limitation of 
suits, No. XIV of 1859, and both the Civil Judge and the Judicial Commissioner 
thought that lefter F was- out of the question, their conclusion was right, because 
letters B arid D being without signature, there was no acknowledgment in writing 
signed by the party to be charged. But that Act not being applicable, and an ad- 
mission of the debt being all that was requisite to save the limitation, even if letter 
F were put aside, the letters B and D being before the Judges, they ought to have 
considered them and determined whether they were sufficient to prevent the plain- 
tiff's rem^ly being barred. To this consideration their minds were never applied, 
and in dealing with another point which arose in the casp, there seems to have been 
a miscarriage. It was proved by Hajee Ali that the Nawab's brother, Hadee AH 
Khan, paid the appellant 1,700 rupees in two sums after he became agent. The 
Civil Judge appears to have entirely overlooked this fact. But the Judicial Gom- 
missionpr,^ dealing with the argument that the period of limitation should be 
calculated from the last of these payments which was made on the 14th July 1859, 
observed that ''a period of limitation cannot now be renewed by a payment unless 
it be made at a time specifically conditioned." It is difficult to understand ^to what 
Code the .judicial Commissioner was. referring when he made this observation. In 
Lho Act XIY of 1859, there seems to be no provision giving effect to a payment on 
account of partial satisfaction. The Punjab Code, Part II, Section 1, Clause 6, 
limits suits to a certain time after the cause of action shall have arisen, 
unless (amongst mther things) the pomplainant has obtained an admission or par- 
tial satisfaction of his demand from the opposite party," 

But from Clause 7 it appears that it is not every part payjnent which will 
amount to ‘‘ a partial satisfaction of demand " within the meaning of the rule. It 
must be a payment according to a regular and continuous course of dealing, ‘‘ sorne- 
thingt tantamoimt to a running account.” It was this qualification which the J udicial 
Commissioner probably bad in his mind when he made the observation ; but if he 
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meant to apply this Code, and had turned to the words of it, he probably would have 
thoncTht that the payments made by the defendant’s agent upon an account, conti- 
nued^ monthly for several months, ought to be regarded as tantamount (at least) to 
a running account, if not itself correctly described as a running account. 

The case has not been properly dealt with, nor fully and sufficiently considered 
in the Courts below, and in their Lordships* opinion it ought to be submitted toTur- 
ther and more careful investigation. They will, therefore, recommend to Her Majesty 
that the decrees be reversed, and the case remitted to the Court below for trial of 
the issues between the jparties. 


The 22nd December 1 865. 

Present : 

Lord Chelmsford, Lord Justice Knight Bruce, Lord Justice Turner, Sir J. W. 
Col vile. Sir E. V. Wiliams, and Sir L. Peel. 

Compulsory Arbitration — Appeal — W aiv or . 

On Appeal from the Judicial Commissioner of Oude. 

Seonath alias Burray Kaka, 


versus 


Ramnath alias Chotay Kaka, 

In aripealiiig to set aside an award of arbitirartors whicli the appellant eontpds is not brnding upon him, 
he is not bound to appeal against every interlocutory order which was a step mthe procedure that led up to 


^Uoth the Code of Civil Procedure and the Punjab Code req.uire the consent of the parties to a reference 

to, and the appointment of, arbitrators. /, 

A party, by appearing before arbitrators appointed without his_ consent, and in spite oi Ins repeated 
remonstrances, does not forfeit his right to question the validity of their award. 

The appellant and Vespondent are first cousins, and natives of Lucknow, and 
were formerly jointly interested in certain ancestral property, and in the business of 
three koteeSy or firms, the styles of which were Hurjus Roy and Gungaram, Gunga- 
ram and Jug^rnath, and Sheonath and Ramnath. Each appears to have been 
also possessed of separate property. . . , 

In 1859, they made a partition, as far as they then could, of their joint property ; 
and on the 16th of September of that year, they interchanged farighkutteeSy 
or instruments of mutual release, of which that executed by the respondent is at 
page 4 of the record. This document, after stating that the two parties%ere joint- 
ly interested in the before-mentioned firms, and had settled the accounts of them 
amicably, and had made an equal division of the entire ancestral property, move- 
ble and immoveable, cash, promissory notes, &c. ; and after formally abandoning all 
claims on account of the said firms against the appellant and his heirs, — contained 
this passage — “ But I have a claim to an equal share of such moneys as may be 
realised on account of debts due to these firms on this date, and I also hold myself 
liable for a moiety of such sums as may be due by these firms up to this date. 

In 1861, there was a dispute, the precise nature of which is not disclosed, 
between the cousins respecting the division of the paternal estate, and the debts 
due to or by the firm of Sheonath and Ramnath ; and they agreed to refer the 
matters in dispute to the arbitration of five persons, named Hyder Hossein Khan,* 
Meer Wajid Ali, Mr. Jacob Johanness Shah Mukhun Lai and Gridharee Lai. A 
written agreement to this effect was executed^ by each on the 8th of May 1861, and 
both documents are in the Appendix ; but the appellant afterwards drew hack from 
his agreement, atid refused to have it registered ; and nothing came of this attempt 
to settle the dispute by arbitration. 

; . , In September 1861, the respondent Ramnath instituted this suit against 
the ^i^ellant. The plaint sought a general account and partition ; it alleged that 
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tio account had ever been settled between the parties; it mentioned the execution 
of but alleged that there had been i%o partition as stated in them ; • 

that the partition was intended to take effect after a settlement of accounts, when the 
farighhiittees were to have been registered ; and that, in the meantime, they had re- 
mained with- the appellant as incomplete instruments. It referred also to the 
agreement for a reference to arbitration, but only as evidence that the whole proper- 
ty still remained undivided. 

. The cause was tried by the Civil Judge of Lucknow, with the assistance of a 
Jury, and his decree, founded on the findings of the Jury, established that there 
had been an actual partition and division of the joint property; that the fcjorigh- 
kiUtees^ had been executed on the footing of it, without taint of fraud ; and that 
the respondent had failed to prove that he had any interest in a fourth firm, which 
the appellant carried on under the style of Ramnath Rughonath. It also decided 
against the respondent a question in the suit touching the profits made by the 
appellant by means of sale a;nd purchase of Government Notes during the 
rebellion. 

The respondent appealed against the decision to Mr. Campbell, then the 
Judicial Commissioner, who, by his order of the 15th of May 1862, affirmed it on 
all the. points raised by the appeal. His judgment, however^ contained these pas- 
sages: — “ But it seems clear that there is one account between the parties still quite 
unadjusted, viz., the division of the outstandings which was left open at the time 
of the division of assets. I think it would be proper that a sum in satisfaction of 
all claims on this account should be awarded to plaintiff, so as to settle the matter, 
and T remit the case to the Judge to decide that point If possible, a decision- 
should be obtained from the arbitrators previously^ appointed by the parties.'" And 
again — There was something very considerable to be settled that still remains to 
be settled^ and I trust that, in accordance with my order, the J iidge will manage, by 
a successful arbitration, to give the plaintiff a fair equivalent for his share in the 
outstandings of the three firms.” 

The effect, therefore, of this order was conclusively to limit; the claim of the 
respondent to his share in the outstandings of the three firms ; and to direct, or at 
all events to suggest, that that claim should be enforced, not by taking the accounts 
upon the footing of the farighkuttees in the regular way, but by giving him a 
Itimp-sum as the value of his interest therein, and that such value should be fixed 
by the award of the arbitrators to whom the parties had formerly proposed to refer 
their disputes. 

. The cause being thus remitted to the Civil Judge, that Officer on the 7th of 
June 1862, made an order whereby he referred to four out of the five arbitrators 
formerly named (the fifth, Gridharee Lai,, having left Lucknow) the decision of the 
following questions first, what accounts remained unadjusted l3etween the parties ; 
secondly, what amount of outstandings remained then unrealised and undivided ; 
thirdly, what amount should be given to the plaintiff (the respondent) as an equit- 
able acquittance of his share’ therein ? He directed the arbitrators to file their award 
within two days, and empowered them, should they be equally divided in opinion, 
te elect an umpire. 

The appellant did ndt acquiesce in this order. On the 10th of June 1862, he 
petitioned the Judicial Commissioner against it. In his petition he stated that he 
had no objection to the order of the Appellate Court referring the question of joint 
but divisible debt to arbitration ; but that he objected, on the grounds therein stated, 
to the arbitrators to whom the Civil Judge had referred the case, and requested 
that other arbitrators might be selected by the parties, and that his case be referred 
to them. The order of the Judicial Commissioner on this petition was in these 
words : — 'Tt is in the Judge’s’discretion to employ the arbitrators formerly named 
by the parties, or to arrange new ones if he can. I do not think it possible that a 
complicated amount can be*settled by a J ury.” 
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The appellant being thns referred back to the Civil Judge, presented on the 
13th of June a petition to tlr^ Officer, in which he 'reiterated his Objections to the 
arbitrators named, and begged the Judge, as authorized by the Judicial Commis- 
sioner, to dismiss them, and to order “ other arbitrators to be named, composed of 
such parties as I and the plaintiff may select/’ This application was, on the 2ord of 
June 1862, rejected by the Judge, who gave the following reasons for his decision 
‘"Ise.e no reason to change. I acted on the Judicial Commissioner’s order and 
transferred the case to the old punches. If their work, when it comes in, prove 
open to suspicion, or is anywise unsatisfactory, . I shall not decide upon it, but I 
think it desirable to have the fullest light they can throw on the matter. If they 
are partizans, and go in favor of plaintiff unduly, they will still have to*show 
grounds. If they go against the plaintiff, whose friends they are said to be, it will 
be all the more satisfactory to the defendant.” Against this last order the appel- 
lant appealed by petition, dated the 25th of June 1862, to the Judicial Commis- 
sioner', whose order thereon was in these words : — “ I will not interfere in this 
stage.” 

The appellant afterwards, and before any award wms made, presented two fur- 
ther petitions to the Civil Judge. The/'/’s?5 of them dated the 22nd of July, the 
other the 19th of August 1862. In these, after referring to his ineffectual protests 
against the nomination of the particular arbitrators, and to the determination of the 
Judge not to change them unless they proved themselves partial and unfair, he 
objected to their mode of proceeding. And in the last petition he expressly asked 
that their award might be set aside, and that new arbitrators might be appointed 
in their stead, by which means justice might be done him. 

The arbitrators filed an award about the 20th of August 1862, on w;hich day 
it was returned to them by the J udge for amendment as to ‘its form.. It was filed 
in its amended form on the 25th of that month. Its effect was that the* amount 
which the respondent could fairly claim from the appellant, in respect of the out- 
standings, was 66,090 rupees, besides one moiety of a* judgment-debt which had 
been, recovered in the Civil Court of Cawnpore, and was described as the Ruisdhan 
decree. On the 4th of September, the award was discussed before the Civil 
Judge. He overruled the appellant’s objections to it ; observed that it did not in- 
clude the sums due to the firms on mortgage, and that the question to what the 
plaintiff was entitled in respect ' of ’ these must be referred back to the arbitrators. 
His decree was to this effect : — I accept the decision of the arbitrators, awarding 
66,090 rupees to plaintiff as equivalent for all outstandings except the mortgages, 
and half of the Rusdhan decree.” 

Against this decree the appellant, on the 16th of October 1862, appealed to 
the J udicial Commissioner. The order passed by hinx on the following day was 
in these words : — “ Case is not completed. Appeal will be heard when the whole 
fe complete.” 

On the 20th of December 1862, the arbitrators, to whom a fifth (Ihtimamood 
Dowlah) seems to have been added, made their award in respect of the mortgages. 
The effect of it was that a further sum of 15,000 rupees should be paid on this ac- 
count to the respondent by the appellant 

On the 22nd of December 3862, the Civil Judge adopled this finding in spite of 
the appellants objections, and ordered that he should, within three months, make 
good tMs sum, as well as those which, by the decree of the 4th of September, he had 
been ordered to pay. 

The appellant appealed also against this decree to the Judicial Commissioner. 
"His petition of appeal, which is dated the 16th of March 1863, states, amongst other 
things, that the arbitrators had been challenged hy*him both in the Lower Court 
and in the Judicial Commissioner’s Court. This appeal, and that against the decree 
of the 4tii of September 1862, of which •the consideration had been postponed, was 
before Mr. Couper, who had then become Judicia Commissioner in the 
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place of Mr. Campbell, and he, on the Srd of July 1863, upheld the awards of the 
' arbitrators, and affirmed both the decrees of the Civil' Judge. 

Against this decision the present appeal is brought. 

Their Lordships will assume, — and such is, in fact, their opinion upon the facts 
before them, — that, if the questions which the arbitrators have determined were 
properly referred to them, no sufficient grounds for impeaching their award have 
been established. It has, however, been strongly urged at the Bar that it was 
not competent to the Judicial Commissioner, except with the consent of both pait'es, 
to vary, as he did vary by bis order of the 15th of May 1862, the rights of the par- 
ties under the farighkuttees, and to impose on the appellants fhe obligation of pur- 
*chasing the respondent’s interest in the outstandings on a rough estimate of its value. 
Another objection to the proceedings — and it is that on which the petition of ap- 
peal chiefly insists — is that the nomination of the particular arbitrators by the 
Judge without the consent and against the repeated protests of the appellant, was 
altogether irregular, and that their award is, therefore, not binding upon him. 

Their Lordships do not deny the force of the arguments addressed to them on 
the firbt point,* but they are nevertheless of opinion that the determination of this 
appeal must depend upon the validity of the second objection ; because, if die no- 
mination of the arbitrators were regular, there is evidence in the petition of the 
10th of June, and in other parts of the proceedings, that the appellant accepted the 
issfie proposed, by the Judicial Commissioner, and was willing that the accounts 
between him and the respondent should he settled on that principle and by 
arbitration. 

That both points are open* to t^e appellant, although he has in terms ap- 
pealed only against the final decision of the Civil Judge and the confirmation of 
it by the Judicial Commissioner, is, we think, established by the case of Maharajah 
Moheshur Sing vs. the Bengal Government (7 Moore’s I. A., p. 302). The appeal 
is, in effect, to set aside an award which the appellant contends is not binding upon 
him. And, in order to do this, he was not bound to appeal against every interlocu- 
tory order which was a step in the procedure that led up to the award. 

Was it, then, competent to the Judge to refer the decision of this question to 
arbitrators selected by him against the will and in spite of the repeated remon- 
strances of the appellant 1 When tlie suit was commenced, the powers and proce- 
dure of the Courts in Oude were still regulated by the*rules and .ordinances which 
had been passed by the Governor-General in Council in order to provide for the ad- 
ministration of justice in the province on its first annexation. These were sub- 
stantially the same as those which bad previously been in force in the Punjab, and 
were known as the Punjab Code. But on the 6th of August 1861, the Goverrior- 
General in Council, by a 'notification issued under the 385th Section of Act VIII of 
1859, extendted to the Province of Oude, the provisions of that Act (which is 
generally known as the Code of Civil Procedure), subject to certain exceptions and 
provisions, as from the 1st of January 1862, The exceptions are only five in 
number ; they are modifications of the Srd, 17th, 111th, 172nd, and 2()5th Sections 
of the Act, and none of them have any bearing on the questions raised by this 
appeal. At the date, therefore, of the Judicial Commissioner’s order of the 1 5th of 
May 1862, the Code of Civil Procedure had thus been extended to, and was in force 
in Oude. , 

# The 388th Section of that Code provides that, from and after the time when this 
Act shall come into operation in any part of the British Territories in India, the 
Procedure of the Civil Courts in such parts of the said territories shall be regulated 
by this Act, and, except as otherwise provided by this Act, by no other law or regu- 
lation.’^ The only exception, as to suits pending at the time when the Act shall 
come into operation,, is contained in the preceding Section, and is in these words 
If in any suit pending at the time when this Act shall come into operation, it 
shall appear to the Court that the application of any provision of this Act would 
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deprive any party to the suit of any right in reference to the procedure of the suit, 
■whether of appeal or otherwise, which, but for the passing of this Act, would have 
belon^^-ed to him, the Court shall proceed according to the law in force before this 
Act takes effect/’ There is no expression upon thfe face of the proceedings of an in- 
tention on the part of the Judges below to suspend or modify the operation of Act 
YlII of 1859, by virtue of the provision last quoted, or otherwise. Nor is it easy to 
see how the compulsory reference to arbitration which is here complained of could 
^ have been brought within the definition of a right belonging to the opposite party. 
'Moreover, that party himself in the proceeding, at page 61 of the record, appealed to 
’ certain Sections of'the Act as establishing the finality of- the award, thereby ^miti 
'tino* that the reference was to, be taken as made under the new procedure. Any 
larger powers, therefore, which the Judicial Commissioner and his subordinate may 
have possessed under the Punjab Code, must be held to have been superseded on 
the 15th of May 1862 ; and the only question is whether the subsequent proceed- 
ino*s were authorized by the Code of Civil* Procedure. 

^ The 31 2th Section of the Act provides that, if the parties to a suit are desirous 
that the matters in difference between them in the suit, or any of such matters, shall 
be referred to the joint decision of one or more arbitrator or arbitrators, they may apply 
to the Court at any time before final judgment for an order of reference. The 3Hth 
Section provides that the arbitrator or arbitrators shall be nominated by the parties 
in such manner as may be agreed upon between them. If the parties cannot agree 
with* respect to the nomination of the arbitrator or arbitrators, or if the person or 
persons nominated by them shall refuse to accept the arbitration, mid the parties 
are desirous that the nomination shall le ^ade hy the Court, Qomt 
appoint the arbitrator or arbitrators. 

These Sections clearly import that the parties must either name the arbitrators 
'or consent to the nomination of them by the Court. They are the only provisions 
which hear upon the subject ; and it follows that the Code gives no authority 
to the Court to force upon a reluctant party the decision of any question in the 
cause by arbitrators selected at its discretion. It may be observed that the Punjab 
Code, Part IL, Section 2, Clause 15, seems to require, as might be expected, equally 
with the Code of Civil Procedure, the consent of the parties to a reference to, and, 
the appointment of, arbitrators. 

Their Lordships need* hardly observe that, if the appointment of the arbitra- 
tors in this case was. irregular, the irregularity w^as in no degree cured by the fact 
that they were four out of five persons to whom the appellant had, on a former oc-, 
casion, agreed to refer the matters then in dispute’ between him and the respondent. 
That agreement to refer had proved abortive ; the respondent’s suit was not brought 
to enforce it, but for the determination of the rights of the parties Igr* the Court ; 
and the question referred to the arbitrators was an entirely new question suggested 
by the Judicial Commissioner. 

Again, the appeal having been heard ex parte, their Lordships have felt hound 
to consider whether this case could be brought within the principle of those author- 
ities which establish that a defect in the nomination of arbitrators may be cured by 
the waivor implied firom the act of the party in going in before them, and taking 
his chance. of a favorable decision. Their Lordships are, however, of opinion that the 
appellant cannot be held to have forfeited in this manner his' right to question the^ 
validity of these awards. From what has been already stated, it appears that his 
protests and appeals were frequent, and were repeatedlj" rejected as inadmissible 
by the Judges. Whatever part he took in the proceedings before the arbitrators, 
he must be deemed to have taken under a continuing pi'otest, and in self-defence. 

Their Lordships, therefore, however much they regret the necessity of re-open- 
ing' this litigation, feel bound to allow the present appeal. 

. It is^not improbable that the decrees impeached give no more to the respond- 
upon' a’ proper adjustment of the accounts mil be found to be his due. 
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But this result has been reached by referring a question which inyolves a compro- 
mise of the strict legal rights of the parties, to arbitrators who were not duly author- 
’ized to determine it. The consent of the appellant was essential both to the form , 
of the issue and to the constitution of the tribunal that was to decide it. It was 
wholly wanting to the one ; if given at all to the other, it was, at most, a qualified 
consent. 

•The only remaining question is, with what direction this ^ause should be remit* 
ted to the Courts bel^w ? It will, of course, be open to the Judge, if both parties 
consent, to refer the question suggested by the order of the 15th of May 1862, or 
any other question directed to the ascertainment of their respective rights in the out- 
.standings, to arbitrators duly appointed under the Act of 1859. 'But if the parties 
do not consent to any such mode of settling their disputes, it will be the duty of the 
Judge to adjust the accounts still unsettled between them in the regular way, by 
taking an account of the debts which were due to, and from, the three firms at the 
date of the farighkuttees, and of what has been received and paid in respect there- 
of, and by whom ; and by enquiring whether any and which of the debts due to or 
from the said firms remain outstanding and unpaid respectively, and by ascertain- 
ing what, upon the result of these accounts, is due from either and which of the 
parties to the other of them. Act VIII of 1859, Section 92, seems to give to the 
Ceurt the power of appointing a receiver if one should be necessary. 

Their Lordships, therefore, will humbly recommend Her Majesty to reverse" 
the decree of the Judicial Commissioner of the 8rd of July 1863, and that of the 
Civil Court of Lucknow of the 4th of September 1862, and to remit the cause to 
the Judge, with directions to wind up the outstanding concerns of the three firms 
pursuant to the farighhuttees, unless thp parties shall consent to any other mode of 
.determining their rights in these outstandings. Their Lordships think that the 
appellant is entitled to the costs of this appeal, and also to the costs of the order 
of the loth of May 18S2, and of the proceedings following upon it. 


The 1st Ifebruary 1866. 

Present ; 

Lord Chelmsford, Sir J. -T. Coleridge, Sir. J. W. Colvile, Sir E. V. Williams, 

and Sir L. Peel. 

Mortgage— Law of Foreclosure in Bengal— Conditional J^ale—Benammee Lesso— » 
Production of Accounts— Mesne— Profits— Plaint (Srror in-not to bar 
relief really sought)— Remand— Interlocutory order— Appeal. 

On Appeal from the late Sudder Dewanny Adawlut of Calcutta. 

A. J. Forbes, < 

vers-ws 

Ameeroonissa Begum and ethers. 

Exposition of the Law of Foreclosure as established hy the Regulations and the practice of the Courts 
in Bengal. 

Plaintiff purchased a property from defendant’s late husband under a deed of conditional sale and an ekrar. 
On the day before the date of the Bill of Sale, defendant^ husband granted a benehoial lease of the mortpged 
premises, benamee to the plaintiff’s son, but really to plaintiff who, mider color of.it, obtained possession of 
die mortgaged premises. Plaintiff, although in possession of the mortgaged premises, sues for possession and 
mesne profits. * , 

fiBbn (1) that, as the real object of the suit was to perfect plaintiff’s title as absolute owner of the pro- 
perty, he was not debarred from that relief, if he was otherwise entitled to it, because, under an erroneous view 
of the effect of the lease, he had asked for it by his plaint in a somewhat different form, and with something 
to which he was not entitled. 

(2) . That, while the lease did not save the plaintiff from the liabilities, at the same time that it gave him 
the advantages, of a mortgage in possession, still less could it be taken to modify the terms of the conditional 
sale. 

(3) . That it waS not neceessary, either that the mortgagee’s demand should be for a specific sum ultimate- 
ly ascertained to be due, or that accounts of a mortgagee in possession should be produced in the preli- 
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mmary proceedings in wiiiclx they could not be investigated, but that the obligation to produce the acfe ount 
depends on the, circumstances of the ease and the nature of the issues raised. 

(4). That the Sudder Court’s order; remanding the plaintiff s suit for retrial on the production of the 
accounts, was an interlocutory one, and that plaintiff’s omission to appeal against it did not preclude him 
from now insisting that the remand for the production of the accoimts was erroneous, or that the cau^se 
should have been decided in his favor, notwithstanding the non-production of the accounts. * 

(6). That the production of the accounts was not necessary in a, case in which there was no plea nor 
proof that the usufruct had liquidated principal and interest, and no deposit had been made to covei’ the 
balance admitted to be due. ^ ^ 

(6). That plaintiff v%s entitled to possession of the mortgaged premises as absolute owner by tirtue 
of the conditional sale which had been duly made absolute, but not to mesne P|pfits. 

On the 13th of March 1850, Shah Ally. Rezia, the late husband of the present 
responelent, executed an instrument which, upon the face of it, purported to be an 
absolute hill of sale of the talook and lands therein described to the appellant, in 
consideration of the sum of 39,500 rupees. On the same day the appellant exe^ 
cuted to Shah Ally Reza an ikrah or agreement, importing that, on payment of 
the sum of 39,500 rupees, with interest at 12 per centum per annum on the 13tli 
March 1851,‘ the sale should be void ; but that in the event of the seller's not pay- 
ing the principal and interest according to this engagement, the ikrah was to be 
null and void, and the purchaser (the appellant) was to /become the absolute pro- 
prietor of the property. 

The effect of these two instruments was simply to secure the repayment of 
^the sums lent by the appellanf to Shah Ally Reza, with interest on the day naified 
by means of that kind of mortgage which' is known in India as bye-bil-wufa, or 
conditional sale. . ^ 

The transaction between the parties, however, included something more. On 
the 1 2*th of March, the day before the date of the bill of sale, Shah Ally Reza had 
granted a lease of the mortgaged premiies for three years ostensibly to Mr, 
Alexander Demetrius Forbes, the son of the appellant, and had taken the correspond- 
ing kubooleut from him. . # . 

The latter, which, is at page 45 of the record, shows that the lessee had bound 
bipaself, after paying the Government revenue and other charges on the lands, to 
pay to the lessor, by way of rent for the Bengali year 1258, the sum of 2,000 
rupees ; the year 1259, 2,332 rupees 9 annas 6 pie ; and forthe year^l260 
2,399 rupies 2 annas 6 pie. , 

And it appears on the face of the ikrah, that Shah Ally Reza had given an 
order to the lessee to pay by instalments out of this tent to the appellant the sum 
of 2,101 rupees in part satisfaction of 4,740 rupees, which would become due on the 
13th of March 1851, for oneyear^s interest on the 39,500 rupees. 

It has been proved as a fact, and is not now disputed, that the grant of this 
beneficial lease w’as what rs called in India a benamee transaction ; that, though 
taken in the name of his son, it was really a lease to the appellant, wlio, under color 
of it, obtained possession of the mortgaged premises. 

In April 1851, the time fixed for the repayment of the mortgage-money haying 
expired, the appellant commenced the proceedings, which must be taken in order 
to foreclose a mortgage of this kind, and make the conditional sale absolute. - 

And the question on. the appeal is, whether these proceedings have been effect- 
ual, or whether his suit has been properly dismissed by the decree of the Zillah 
Judge, confirmed by that of the Sudder JDewanny Adawlut. " *’ 

' So many points touching the regularity of these proceedings have been raised 
at the *Bar that it is desirable, before going further, to state what, in their Lord^ 
ships' apprehension, the law of foreclosure, as established by the Regulations and 
the practice of the Courts in Bengal, is. 

; Up to the year 1806, the rights of the holder of a bye-bil-wufa were enforce- 
a»ble according to the strict terms of the contract. It was necessary for the mort- 
gagee,‘;if he wished to save his estate from forfeiture, to tender the amount due, or 
% if Court, pursuant to the provisions of Regulation I. of 1798, within the 
' peri^ for the repayment of the loan. ^ ' 
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Regulation XVII of 1806, first introduced a modification of the strict rigljts. 
given by the contract analogous to, though by no means identical with, that which 
Courts of Equity have long impovsed on ^ mortgagees in this country. The 7th 
Section of thtit Regulation extended the period within which the mortgagor might 
• redeem to any time within one year from and after the application of the mort- 
gagee to the Zillah Court under the following Section. ' ^ 

And that Section, teing the 8th, provided that a mortgagee, desirous of foreclo?;- 
ing the mortgage, and rendering the sale conclusive on the expiration of the stipu- 
lated period, or at any time subsequent before the sum lent was repaid, should, 
after demanding payment ^from the borrower or his representatives, apply for that 
purpose by a’ written petition to the Zillah Judge, who should cause the mortgagor 
to be furnished with a copy of the application, and notify to him that, if he did not 
redeem the property in the manner provided by the preceding. Section within one 
year from the date of the notification, the mortgage would be finally foreclosed, and 
the conditional sale made absolute. • , 

Hence, when these proceedings have been had, it becomes incumbent on the 
mortgagor to take within the year the steps towards redemption which are prescrib- 
ed by the 7th Section. ♦ 

Within that period he must either pay or tender (and the proof of such pay- 
ment or tender will lie on him) the sum lent, or the balance due if any part of the 
principal has been discharged, ahd also in the case in which the mortgagee has not 
been put into possession of the mortgaged property, any interest that may be due ; 
or (and this is the alternative commonly adopted) he must make a deposit pursuant 
to* Section 2 of Regulation I of 1798. 

That enactment, of which the object was to relieve mortgagors seeking to 
i?edeem, from the difficulties of proving a tender, by enabling them to pay the 
proper amount into Court, thus prescribes w’hat the deposit is to be : — When the 
lender has not obtained possession of the- lands, the deposit is to be the principal 
■sum leiat with the stipulated interest thereon ; but if the lender has held possession 
of the land, the principal sum borrowed fieed only be deposited, leaving the interest 
t© be settled on an adjustment of the lenders receipts and disbursements during the 
period he has been in possession. In either of these cases the deposit preserves to 
the borrower his full right of redemption, and entitles him to immediate possession 
of the lender, if that is in the possession of the lender, subject to the adjustment 
of the accounts.” A third case is then provided for as follows: — *^If the borrower 
iu any case shall deposit a less sum than above required, alleging that the sum 
deposited is the total sum due to the lender for principal and interest, after deduct- 
ing the proceeds of the lands in his possession, or otherwise, such deposit shall be 
received, and notice given to the# lender as above directed,, and if the amount so 
deposited be admitted by the lender, or be established on investigation to be *the 
fotal amount due to him, the right of redemption shall be considered to have been 
fully preserved to the borrower, who will not, however, in such cases be entitled to 
the recovery of the lands until it be admitted or established that he has paid the 
, full amouf t due from^him.’' The 3rd Section prescribes the manner in which the 
lender is to account in those oases in which an account shall be necessary. 

The general effect of these Regulations is, that if anything be due on the 
mortgage and the mortgagor makes an insufficient deposit, and afoTtiori if he 
makes no deposit at all, tlie right of redemption is gone at the expiration of the 
year of. grace. The title of the mortgagee, however, is not even then complete: 
It was rffied' by the Circular Order of the 22nd of July 1813, No. 37, and has ever 
4nce been settled law, that the functions of the Judge under Regulation XVII of 1806, 
Section 8, are purely ministerial, and that a mortgagee, after havingMone all that 
this Regulation requires to he done in Order to foreclose the mortgage and make the 
bouditionar sale absolute, must bring a regular suit to recover possession if he is 
■‘out of possession, or to offtaifi a declaration of his absolute title if he is in possession. 
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la that suit the mortgagor may contest on any sufficient grounds the validity 
of the conditional sale, or the regularity of the proceedings taken under the Regu- 
Aation in order to make it absolute. He may also allege and prove, n he can, that 
nothin^ is due, or that the deposit (if any) which be has made is sufficient to cover 
what is due ; but the issue, in so far as the right of redemption is concerned, will 
be whether anything at the end of the year of grace remained due to th§ mortgagee, 
and if so, whether ‘the necessary deposit had been then made. If that is found 
against the mortgagor, the right of redemption is gone. _ , , 

It has been stated that the appellant commenced his proceedings to foreclose 
under the Regulation on the 5th of April 1 85 V. On the 31 st of August 1 852 the 
Principal Sudder Ameen of the Zillah, in whose Court thfese proceedings had been 
had made an Order which, after stating all that had taken place, including the 
claims of certain third parties, concluded thus “ Forasmuch as the term of one 
year has expired from the date of the issue of notice, and the mortgagor has not 
deposited the amount of the mortgage, and that the plea of the before-inentioned 
third parties is not cognizable in this miscellaneous case, therefore considering that 
Remilation -XVII of 1806 has been complied with, it is ordered, that this suit be 
decided, and that the papers of the case be forwardpd to the Judge’s Court.” _ 
Upon this on the 28th of January 1853, the appellant commenced this suit 
in order to complete his title under the foreclosure. Treating, however, the lease to 
his son as a subsisting lease to that person, and himself as out of possession, he asked 
to have possession decreed to liini, together with mesne profits fiom the 13th of 

March 185], calculated upon the rent reserved by the lea,se. 

The answer of Shah Ally Reza, after raising a question touching the sufficiency 
of the stamp, which it is not necessary to consider here, alleged by way of defence 
that the appellant, before filing his petition for foreclosure in the Zillah Court, had 
not made the demand required by law ; and after stating the circumstances und® 
which the lease was granted, insisted .that by virtue thereof the appellant had 
fraudulently held possession of the mortgaged property in his son’s namq, And 
in order to show what was the value of this possession, the answer contains a pas- 
sao-e which after stating the gross revenue of the various portions of the mortgaged 
property, amounting in all to 9,601 rupees 7 annas 2 pie, and the charges thereon 
amounting in all to 3,931 rupees 9 annas 4 pie, proceeds thus “ f here remains 
5 666 rupees 13 , annas 10 pie as annual profit. Out of this amount, deducting 
4740 rupees as interest due on the principal, the remainipg sum of 926 rupees 13 
annas 10 pie must have been annually received by the plaintiff on account of the 
said amount of principal.” The answer also insisted that the appellant was bound 
to render an account in conformity with Sections 10 and 11 of Regulation Ay ot 
1793, and that the bye-bil-wufa had been vitiated by the fact of his having realized 
the whole of the interest as well as a portion of the principal from the profits of the 
mortgaged property ; and that the appellant was bound to render an account m 
order that the Court might be satisfied how much was due, and from whom. 

The material issues settled by the J udge were ; — 

Isi. Whether the plaintiff had performed the considerations, prescribed by ^ 
Section 8 of Regulation XYII of 1806, and was entitled to possession. 

2ndly. Whether plaintiff was or was not in possession. 

^rdly. Whether the claim for mesne profits was correct. 

Uhly. Whether the receipt by plaintiff of interest on the purchase money 

invalidated the bye-bil-wufas. . „ „ , xv. 

The cause was tried by Mr. Loch, the Civil Judge of Purneah, on the IStii- 


December 1854. t. j i „ 

The principal point contested on the first issue was whether there had oeen a 
sufficient demand, and this' issue was found in the plaintiff’s favor. On Uie third 
a*id the last issues the Judge found that the lease was, in fa.ct, taken by the 
.^>i-srho mast be taken to have been, under' coloar erf it, in possession of the 
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mortgaged property : but that inasmuch as it was not attempted to show that the 
collections realized by the plaintiff covered the principal and interest of the debt, 
and it was, in fact, admitted that when the notice under Section 8 of Regulation 
i;VII of 1806 was filed, a balance was due and that there was notbing'^to show 
that the defendant had paid any part of it, the bye-bihwufa was not invalidated, 
and that the^plaintiff was then absolutely entitled to the property. On the fourth 
issue he found, erroneously and inconsistently with his finding on the question of 
possessipn, that the claim for mesne profits was correct. The decree was for posses- 
sion with the mesne profits claimed. 

The defendant,, Shah Ally R&a, appealed to the Sudder Dewanny Adawlut 
That Court by its order, dated the 22nd of January 1857, held that the Judge had 
been wrong in decreeing Wassil4t, or mesne profits; and further, that as the 
appellant had been found to have been in possession, he was bound, before he was 
entitled to have his conditional sale made absolute, to render accounts and to show 
that the loan had not been liquidated with interest from the usufruct of the 
property, and it remanded the case, in order that the Judge might call upon the 
“plaintiff for his accounts, and then, with reference to the above remarks, decide the 
c^se according to the results shown by them. 

The case went back, the plaintiff produced accounts, in which he charged him- 
self, not with the gross collections, but with the rents reserved by the lease. The 
then Acting Judge (Mr. Brodhurst).held that these accounts were insufficient, and 
that the proper accounts not having been produced, he was precluded from deciding 
as to the balance due to the plaintiff, and accordingly by his decree, dated the 29tli 
of March 1859, dismissed the suit. 

Against this decree the appellant appealed to the Sudder Dewanny Adawlut, 
but that Court by its order of the 21st of April 1862, dismis^^d the appeal with 
costs ; refusing to remand the cause again, in order to give the appellant an oppor- 
tunity of producing the proper accounts. 

• . He afterwards applied for a review of judgment on affidavits directed to show 
that he had tendered the proper accounts in the Court below, but this applieation 
was also rejected with costs, on the 21st of January 1863. 

The present appeal is from the decrees dismissing the suit. 

The learned Counsel for the respondent in the course of their able arguhient 
maintained the propriety of this dismissal upon various grounds, of which some 
do and some do not directly arise upon the decrees now under appeal. And it 
seems convenient to consider the latter in the first instance. 

Mr. Rolt insisted that inasmuch as it bad been conclusively found that the 
appellant was in possession of the mortgaged premises, and the plaint was, never- 
theless, for possession and mesne profits ; the form of the suit was of itself a suffi- 
cient ground for its dismissal. Such, however, was not the view taken in the Courts 
below. If it be granted that this point is raised, and it is not very clearly raised 
by the answer, it does not appear to have been among the grounds of the respon- 
dent's a,ppeal from Mr. Loch’s decree ; which, though not set out in e:dmiso in the 
record, are^oticed by the Sudder Court in its judgment of the 22nd' of January 
1857. ThJmbjection, if made, was certainly not treated as a valid one by the 
Sudder Cou^t; which did not . dismiss the suit, but remanded it for re-trial on the 
production of the account. That remand implied that the appellant might succeed. 
The real object of the suit is to. perfect his title as absolute owner of the property 
and their Lordships do not see w% he should not have that relief, if he be otherwise 
entitle# to it, because, under an erroneous view of*the lease, he has asked for it by 
his plaint in a somewhat different form, and with something to which he is not 
entitled. 

. It was also urged that the bye-bil-wufa, theikrar, the lease, and the kubooleut 
must be taken together as one transaction ; that the effect of the two latter so 
qualified that of the two former that the mortgage must be taken^to have been in 

3 G 
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its inception one for tlie term of three years, and that imtil the expiration of the 
term the appellant was not at liberty to take atiy step towards foreclosure. Their 
Lordships have to observe that tliis was not one ot the issues in the cause, _ and that 
*the point is not even raised on the pleadings, nor do they think that this defence 
could have been successfully raise'd. The respondent cannot both repudiate the 
oblioations of the lease, and claim the benefit of it. That transaction has been held, 
and°prooerly held, not to effect that for which it was probably designed, to 
save the appellant from the liabilities, whilst it gave him the advantages of a 
morto’ao-ee in possession. Still less can it be taken to do what it was never meant to 
do, vi0., modify the terms of the conditional sale.* . „ . > n 4. 

It was further urued that the proceedings in thp Sudder Ameens Court 
under Section 8 of Regulation XVIf of 1806 were irregular, both by reason of the 
insufficiency of the demand, find the non-prodiiction of the_ accounts in the course 
of those proceedings. One of the issues in the cause, when it was before Mr Loch, 
was whether the plaintiff had performed the conditions prescribed by the_ Regulations, 
and that issue was found in his favor. As far as appears from the printed record, 
the respondent did not appeal from that finding. He had un. oubtedly raised in • 
the Ziliah Court' the question whether there had been a sufScient demand, and the 
fact had been found against him. He had not taken *the point that the accounts 
ouo-ht to have been produced in the preliminary proceeding^ Their Lordships are 
dis°posed. to think that upon the true construction of the Regulations, and of the 
Circular Order it is not necessary either that the demand should be for the specinc 
sum ultimately ascertained to be due, or that the accounts of a rnortgagee in posses- 
sion should be produced in these preliminary proceedings, in which they cannot be 

inv^^jj^gt^jggj^-QQgj^Pich really arise upon the decrees under appeal, and on which 

the determination of this appeal depends, are the.se ; n ^ 

Ist. Whether the Sudder Court wafe right in requiring the appellant to pro- 
duce his accounts, and in remanding the cause for re-trial on the production 01 
those accounts by its order of the 22nd of January 1857. , 

2ndly. Whether, if.it were wrong in so remanding the cause, the appellant is 
not now bound by that decree, against which he did not appeal. , 

•Zrdlv- Whetherthe. Ziliah Judge and the Sudder Court were right in dis- 
missing the suit, because the appellant had not produced the proper accounts, or 

whether they ought to have given him further time for so doing. 

Their Lordships, considering the first question independently of the affihoiity 
of decided cases, are, of opinion that, upon the true construction of these Regula- 
tions there was no neces.sity for calling for the production of "the accounts, and, 
consequently, that the order for the remand was wrong. The issue upon which the 
determination of the cause depended, and upon which even by the order of remand 
it was made to depend, was whether the loan had been liquidated, with interest, .from 
'the usufruct of the property. Now, not only was there no allegation on the pleac^- 
infs or issue raised in the cause, to the effect that the loan had been thus liquidat- 
ed* but there was an express admission on the face of the defendant s answer that 
even on his mode of stating the account, the principal sum 'of 39,500 mpees had, 
when the foreclosure proceedings were commenced, and when he ought to have 
made the requisite deposit, been reduced by no more than 927 rupees. _ It was 
therefore clear, upon the face, of the proceedings, that the question to be tried could 
be answered only in one way, and that in favor of the appellant. And the order 
of remand can be supported only on the principle that, in all cases, it is migrative 
upon a mortgagee who has been in possession to produce his accounts. .1 or this . 
position their Lordships can find no grounds in the Regulations.. The word.s, oi the 
3rd Section of Regulation I of 1798, from which (if at all) an inflexible obliption 
to produce the accounts must be inferred, are, — “ In all instances wherein the lender 
on a bye-bil-wufa may have been put in possession of thqland, and an adjuawieu 
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of accounts may conseqmntly become necessany between him and the borrower, 
the lender is to account/' '&c. Two ccJnditions are expressed, the possession ot the 
mortgagee, and the necessity of an account. And a comparison of this with the , 
preceding Section, and with Eegulatiou XVII of 1806, sho^^'S that that necessity 
arises, and need only arise, first, when the mortgagor has deposited the principai, 
leaving the question of interest to be settled on an adjustment of the account ; 
2ndly, whemhe has deposited all that he admits or alleges to be due ; Srdly, when 
he pleads, and undertakes to prove, that the whole of th^e principai and interest has 
been liquidated by the usufruct of the property. 

It remains to be seen whether the proposition that the mortgagte, who has 
been in possession, must in all cases produce his accounts, has been conclusively 
established by the authority of decided cases. 

The cases cited by the Sadder Court in its judgment, and now relied on by the 
respondent, are reported in the decisions of the Sadder Dewanny Adawlut of Ben- 
gal for 1852, pp. 678 and 1063. The transactions out of which these cases arose 
were not mortgages by W'ay of conditional sale, but mortgages of a different charac- 
ter, and governed by different rules. Neither authority, therefore, seems to touch 
the point now under consideration. On the other hand, in a more recent case, 
which is reported among^ the decisions of the same Court for 1859, at p. 492, 
the Court held that there being, no averment in the answers that the plaintiff had 
paid himself by the usufruct of the property, the objection that the mortgagee had 
not produced his accounts could not be entertained on the appeal 
^ The question, therefore, cannot be said to have been concluded against the appel- 
lant by authority ; and their Lordships have already intimated their opiuion, that 
upon principle the obligation to produce the accounts should depend on the circum- 
stances of the case and the nature of the issues raised. 

Upon the question whether the appellant is so bound by the order of the 22nd 
of January 1857, .against which he did not appea;!, that he cannot impeach the 
correctness of the remand, their Lordships have to observe that the order was an 
interlocutoxy one ; that it did not purport to dispose of the cause; and consequently, 
that upon the principle laid down by this Committee in the case of Maharajah 
Moheshur Sing vs, the Bengal Government (7 Moore’s Indian Appeals, p. 283), upon 
which their Lordships have very recently acted in a case from Oude, the appellant 
‘ is not now precluded from insisting that the remand for the production of' the ac^ 
counts .was erroneous ; or that the cause should have been decided in his favor, 
notwithstanding the non-production of the accounts. In truth, the learned Judges 
of the Sadder Court, by their judgment of the 21st of April 1862, (App. p. 82, line 
30) treated the latter point as still open to the appellant, although, upon 
gtounds which appear to their Lordships to be unsatisfactory, they determined it 
against him. 

The view which their Lordships have taken of the questions already considered 
renders it unnecessary to determine whether the appellant ought to have been allow- 
ed further time, or a second opportunity foa'the production of the accounts^required 
from him. Their Lordships will only say upon this point that the affidavits filed by 
him pa the application for a review are, when contrasted with bis grounds of appeal 
at page 77 of the record, extremely unsatisfactory, and that he appears to have done 
little to entitle him to the indulgence of the Court. 

They are thei'efore not prepared to say that if the production of the accounts 
required had been neces>sary, those delivered were sufficient ; or that in that case 
there %duld have been any such improper exercise of the discretion of the Court 
below as' their Lordships would have interfered with. But they think that the error 
of the Court below was in the dismissal of the suit, on the assumption that the pro- 
duction of any acccytmts was necessary 'in a case in which there was neither plea nor 
proof that the usufruct had liquidated principal and interest, and no deposit Iiad 
been made to cover the balance admitted to be duo. 
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Their Lordships, on the whole case, are of opinion that this appeal should be 
allowed, and they will humbly recommend Her Majesty to reverse the decrees appeal* 
^ed. against, and also the order of remand of the 22nd of January 1857, and to vary 
the decree of the 18th of December 1857, by declaring that the appellant was enti- 
tled to the possession of the mortgage premises* as absolute owner, by virtue of the 
conditional sale which had been duly made absolute, but was not entitled to a decree 
for any mesne profits. Their Lordships think that the appellant is entitled to the 
costs of this appeal, and also to all costs of the suit below, up to and including the 
costs of the order of the 22nd of January 1857. . 

Considering that he might, have appealed against that order, and that his con- 
duct, in the subsequent proceedings in the Court 'below has not been satisfactory, 
their Lordships are not disposed to recommend that he should have the costs of 
’ those proceedings against the opposite party. He will of course be entitled to a 
refund of the costs (if any) which have been paid by him under any of the decrees 
reversed. 


The 10th* February 1866. 

Present : 

Lord Chelmsford, Sir J. W. Colvile, Sir E. V, Williams, and Sir L, Peel. 

Hultifariousness— Misjoinder of causes of action— Suit for possession and rent 
and confirmation of title— Birt—Evidenee. 

On Appeal from the Sudder Dewanny Adawlut Calcutta, 

Maharajah Rajendur Kishwar Sing, 


versus 


Sheopurshun Missur. 

A suit ky a Zemindar for possession of lands and for arrears of rent of those lands under a kubooleui 
given by the defendant, and to set aside a summaiy award of a Deputy Collector and to have it declared 
t^t a Malcee Birt tenure setup by the defendant is a fabrication and void, is not multifarious, or bad ou 
the ground of misjoinder of causes of action. In such a case all the distinct portions of the plaintiffs claiui 
flow from, support, and have a relation to and connexion with his proprietary title which he seeks to confirm, 
nnd facie entitles him to the collections. . , 

The consideration of a case upon evidence can seldom be satisfactory, unless all the presumptions for and . 
against a- claim arising on all the evidence offered, or on proofs withheld, on the course of pleadings, and tardy 
production of important portions of a claim or defence, be viewed in connexion with the oral or documentary 
proof which per se might suffice to establish it. . , 

This is an appeal from a decision of the late Sudder Dewanny Adawlut of Ben- 
gal, which reversed a decision of the Zillah Court in favor of the appellant, the ' 
plaintiff in the suit. The decision of the Sudder Court proceeded ijolely on the 
ground of misjoinder of causes of action in the plaintiff’s suit. That objection had 
been raised in and overruled by the Court below. It is necessary for the due.con- 
^ideration of this objection to ascertain carefully what are the causes of action which 
are stated in the plaint. The plaint states them with suflScient precision in the first 
paragraph. It alleges that the plaintiff ' sues, not summarily, but in due form, for 
possession of certain mouzahs which it describes by names and boundaries, and which 
it alleges to be his hereditary property ; and also to recover certain arrears of rent, 
amounting to 1,030 rupees 9| annas for 1260 Fuslee, for which a summary suit was- 
pending ; and 2,305 rupees 13 annas 2 pice, the rent for 1261 Fuslee inserted in the 
kubooleut, dated 5th of the month of Assin 1258 Fuslee, by the annulment of a 
summary award of the Deputy Collector of the distrief of Chumparun, dated 29th 
M^ay 1854, and by the cancellation of a letter aflfirming the Bhakee Birt tenure, dated 
J7th of the month of Assin 1232. This specification of the causes of suit is 
japi^j^panied with statements of the falseness of the claim to the* Birt tenure, of the 
^ ' er , which the plaintiff apprehends to his proprietary title from the summary 
mentioned, that its annulment is impossible jvitliout a regular suit? and 
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he coQcludes the paragraph hy stating^ that he sues, therefore, for the'reversal of the 
summary award, the confirmation of his proprietary interest and possession, and the 
refutation of the allegations of the defendant respecting the Bbakee Birt. , 

The case, then, as alleged in the plaint, if the plaint be regular, *must be brought 
■within the principles stated in Mr. Macpherson’s book on Civil Procedure, page 111,# 
third edition, where he says,— '‘a plaint niay have an appearance of doubleness when 
it prays not only for possession, but that the transactions upon which the defendants 
are supposed to found their title may be set aside ; but the latter prayer is merely 
subsidiary tp, and in fact forms part of, the former, because possession cannot be 
given without first removing the existing impediments/" This question is distinct 
from any that relates merely to defect of proof or error in law, in a plaintiff’s view 
of his case in the whole or part. That may warrant a dismissal at the hearing 
wholly or in part. The question here relates to unity of title, and connection and 
dependence between the claims of the plaintiff. In this suit the plaintiff’s title is 
one ; it is his proprietary right as zemindar. We must look to the plaintiff’s ad- 
mitted title as zemindar and to the interfe^ience with such title by an established 
tenure of this kind, to learn what is meant by the term “ possession.” The mou- 
zahs are part of the plair^tiff’s zemindary ; the plaintiff is the assessed proprietor 
under the Decennial Settlement. The dependent claims that which'would, if estab- 
lished, be a dependent tenure, the zemindar being his immediate superior in tlie 
holding. It is not a ryotwary tenure at all, and no question as to ryot’s titles tq 
occupancy can arise in this dispute. All the distinct por&nsof the plaintiffs claim 
flow from, support,* and have relation to, and connexion with, his proprietary title, 
which prirnd facie entitles him to the collections. The farming* lease supports it, 
the rent payable under that lease supports it, and the removal of the adverse title 
”NYOuld confirm it. . 

If this tenure be not interposed between the zemindar and the cultivators, the 
ordinary relation between him and them exists ; but if. it be interposed, the zemin- 
dar’s general proprietary title to the collections is gone, and in lieu of it he is simply 
entitled to some jumma from the mesne proprietors. It is obvious, then, that^ the 
assertion of such a title is a serious prejudice to a zemindar, and may materially 
interfere with his successful management of his zemindary. Such an intermediate 
tenure cuts off the possession, that is, the zemindar’s title to the rents and profits 
immediately derived from the cultivators. In this sense, the term possession is 
used in this plaint. " Now this injury,* supposing the claim to the Birt tenure to be 
groundless, is not the less a wrong requiring a remedy,^ when it is put forward by 
one in possession under a title to an inferior right derived from the zemindar; as, 
for instance, by a farmer of a portion of the zemindary. If such a claim were pre- 
ferred by a person having such an interest, it would certainly be competent to the 
zemindar, if the claim amounted to a repudiation or worked *a forfeiture of the 
existing 'interest, to sue for the restoration of possession and the quieting of the 
claim also ; because the limitation of his demand to that of possession would keep 
alive an adverse claims and would also multiply suits. ^ 

A zemindar or landlord may waive a forfeiture, and may treat a tenancy or in- 
terest as continuing, which his tenant repudiates, or in respect of which he has in- 
curred a forfeiture. Consequently, the mere inclusion of a claim for rent in a suit 
of this character cannot make the suit multifarious, unless it could be treated as 
multifarious if it insisted on the repudiation or forfeiture. 

If the Birt tenure be Valid, the plaintiff has no title to possession in the sense 
in which he uses that term. He might have a right to rent for a time on the foot- 
ing qf contract, or estoppel, even from a Birt tenant, if the latter accepted a lease ; 
but that wduld rest on special grounds, and would not flow from his general pro- 
prietary title. XJutil this claim to a Birt tenure, therefore, he removed, the plaintiff* 
coimot have the possession” which he seeks, since, in some way or other, the 
defendant >stands betwdfen the plaintiff, as owner of the primd facie proprietary 
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rio-lit and tbe cultivaitors. Had the defendant admitted the tenancy nudev the 
kul)ooleut, the plaintiff’s title to the rent wonld have been established ; hut that 
admission, unless qualified, would also have removed those impediments to the 
plaintiff’s proprietary title which he desires to have rempved ; but as tlie defendant 
. repudiates that tenancy altogether, he, at least, when the plaintiff fails to prove it, • 
' cannot urge it against the plaintiff’s title. . See in the case of Eajah Oodit Purkash 
Singh against Martindell and another (4, Moore’s Indian Appeals, p. 444), Lord 
Kii^sdown’s -judgment in affirmance of the general principle. 

This lease being removed (the.plaintiff having failed to prove it, and the defend- 
ant renouncing it), what bar is there to the assertion of the proprietary right to the 
collections, unless the Birt tenure interpose one? On that bar the defendant does 
rely, and unless it be removed, the plaintiff can scarcely expect to lease or othen 
wise manage his zemindary with effect. It is an impediment in the way of his 
possession, which the suit is instituted to remove. The reasons alleged in the Sudder 
Ameen’s Court, for overruling the objection, seem to be unsatisfactory ; for as the 
title to mesne profits supposes a wrong,, and the title to rent _ proceeds on contract, 
thff union of such causes of action would be contrary to piinciple. But as these 
Courts have the divided jurisdiction of a Court of Law and a Court of Equity^^ 
substantially united in one Court, a claim for rent in afrear, and a claim to remove 
clouds on the title to demise raised by the tenant, seem to be unolijectionable, and 
no authority was cited to support the objection. In truth the claim to .rent under 
the fariiiing lease supports the proprietary title. _ 

No inconvenience can result from the inclusion of these subjects m one suit, 
since the defence to the claim for rent in fact raised them all, and they were dealt 
with without confusion or difficulty. ^ 

Their Lordships think, therefore, that the JSudder Court should have heard tlie 
appeal upon the merits. ’ Their Lordships ought, upon general principles, to give 
now the decision which the Sudder Court should have given ; but a difficulty has 
been interposed in the Court of the Sudder Ameen, which renders a decision on the 
Birt tenure impossible by this Board. The question of this Birt tenure has not 
been adjudicated upon in the Court below. The Sudder Ameen should have allow- 
ed the defendant to get his documents stamped, and, if necessary, should have 
adjourned the hearing for that purpose. The Court, however, excluded them from 
evidence, as ixnstamped, and as documents which were inadmissible unless stamped 
The plaintiff ought not in any way to be prejudiced by this neglect of the defendant, 
and to allow the defendant to re-agitate these. questions as to the Birt tenure 
in another suit would be a serious injustice and wrong to the plaintiff. The 
proper course, then, to be adopted is to reverse the decisions of the Sudder Court 
and of the Sudder Ameen, and to remand the cause to the Lower Court, not for the 
purpose of taking fiirther evidence, or of hearing the cause on fresh moterifils other 
riian the stamped documents, but to enable the defendant s get the instruments 
stamped. The Inferior Court should then decide on the evidence already taken in 
the cause, and on those documents, if stamped, with reference t« all the issues rais- 
ed on the cause, giving a complete decision on them all. Their Lordships will 
forbear from expressing any opinion upon the validity of the Birt tenures, on the 
evidence in its present imperfect state ; but they think it proper to observe that, if 
the Birt tenure be displaced, that displacement will tend considerably to fortify the 
plaintiff’s proof of the kubooleut ; for the defendant’s possession would then have 
no apparent title, unless one derived from a leMe from the zemindar, the sole pro- 
prietor •, no person (on that hypothesis) intervening between the cultivators and the 

proprietary title of the zeniindar. - i i i ■ 

■ ■ This order, forremanding the cause to be thus re-heard, will entitle the plamtitt 
lobd^ the matter of his appeal to the Sudder on the kubooleut re-opened. Itis m 
fay\>r of his appeal so far as to subject the decision against the kubooleut to review 
' u^nb^^d rd-conside’ration of the whole case hpon tbenii>*erits. Tho consideration 
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of a case upoi; evidence can seldom be satisfactory, miless all the presump- 
tions for aud against a claim arising on all the evidence ottered, or on proofs with- 
held/ on the course of pleading, and tardy production of important portions of a 
claim or defen-ce, be viewed in connexion with the oral or documentary proof which 
per se might suffice to establish it This caution is more particularly necessary in 
India, where fabrication of seals and, documents is so common and so skilfully 
■conducted. 

'J'heir Lordships will recommend to Her Majesty that the decrees of the Sadder 
Court and of the Sudder Ameen be^reversed ; that the appellant should have 
costs of the appeal ; that the cause be remanded to the High Court, with directions 
to send the cause back to the Zibah Court for re-trial on the issue of ^the existence 
of the Birt tenure, giving the respondent an opportunity of having the unstamped 
documents stamped if he shall be so advised, but making him liable for the costs 
of the first trial, which his omission to have those documents stamped has made 
abortive. 


The 26th February 1S66, 

Present : 

Lord Juetice Enight Bruce, Lord Justice Turner, Sir J. W. Col vile, Sir E. V. 

• ^ Williams, and Sir L. Peel. 

Bemand for trial on proper issues on the merits—Butyof Lower Courts to 
pronounce their opinion on all important pointS'-Bstoppel (unsuccessful 
application to intervene)— cpsts of Appeal to Privy Couneil— 

Inclusion of unnecessary documents in printed 
transcripts sent from India. 

On Apioeal from the .Sndder Dewaimy Admvhd of Bengal 

Tarakant Bannerjee, * ' 

• ‘ versus 

Puddomoney Lessee and others. 

Case romanded for trial on the proper issues on the merits, the merits not having “been entered into in the 
Courts Ijolovr so as to enable the Privy Council to dispose of^ the suit. In appealable cases, the Courts below 
should, as far as may be practicable, pronounce their opinions on all the important points j whereas by 
forbeaiing frorn deciding on all the issues joined, they not unfrequently obliged the Privy Council to remand 
a case which might otherivise be finally decided nn appeal. 

A party whose application to intervene in a suit has been refused, is not bound by the decree in that suit. 

In taxing the costs of an Appeal from India, the Privy Council will disallow all such costs and expenses 
as may have been unnecessarily occasioned by the inclusion in tho transcript sent from India of matters 
which have been inproperly introduced therein. . . 

The attention of the Courts in India di-awn to the frequent inclusion of voluminous papers, accounts, 
ahd receipts, in the transcripts printed in India and sent over in that form to the Privy Council. ' 

This is an appeal from a decree of the late Sudder De^aiiny Adawlut of. 
Bengal, affirming a decision of the Zillah Court at Dacca, which dismissed the 
plaintiff s suit. The suit of the plaintiff was instituted on the 28th day of August 
1856. It was brought to recover 1,384! . beegahs 14 cottahs of land, desexibed as 
jotej set out by fixed boundaries, and situate in certain mouzahs. or kismuts called 
respectively Narainpore, Khoondkarkandee, Gooherkandee, and Kuddumpoor; and 
also to reverse a sumxxxary order of the Sudder Dewanny Adawlut, beaiing date T8th 
November 1845, and made in a miscellaneous or summary suit in that Court. ■ The 
Zillah Cftirt dismissed this suit of the plaintiff on two groimch,— 'first, that it was 
barred by the Law of Limitation, and secondly, that the matter had been decided 
adversely to the plaintiffs claim in a former suit, by which the Court adjudged him 
to be bound. The Sudder Court, on appeal by the present appellant, decided the case 
against him on the Law of Limitation only, and expressed no opinion on any other 
point. The decision of the Sudder Court on the Law of Limitation, proceeded 
on a different ground from that on which the Lowei' Court had founded its decree, 
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dating possession under tlie adverse title from a time later than that wbict the 
Zillah Court had fixed for its commencement. The appellant reckoned the time of 
bis dispossession from the 1 8th November 1845, the date of tiie decree for the 
reversal of which his suit is brought. If he is right in this view of the subject, 
his suit was brought in time. The Sudder Court carried the adverse possession 
back to an earlier order of the Court, bearing date the 11th April 1844, and 
counting the time of adverse possession from that last date, it held the suit to be 
barred by effluxion of time. The Zillah Court, in their judgment, had carried the 
time still further back to the year 1841, • considering that the plaintiff’s dispossession 
was effected by possession, having, as the Court considered, been at that time deli- 
vered to the plaintiff in another suit, to which we shall, presently refer, by one Ram- 
gottee Rae, the Ameen delegated by the Court to -execute the decree rin that suit. 
The case is somewhat complicated by reason of the long^ continuance of litigation 
between different parties, and the conflict of claims in two different concurrent suits. 
It is necessary therefore to state the nature of this litigation and the titles of the 
appellant and of the principal original respondent Rasmoney Dossee, in order to clear 
the subject of possession from some confusion in which it has become involved. 

The jote tenure is a dependent tenure within and part of a zemindary called 
Pergunnah Taleehate Ameerabad. In the month of February in the year 1814, a 
litigation commenced between the zemindar and three persons named Reaaooddeen 
Mahomed, Fyzooddeen Mahomed, and Mahomed Cossim, termed the moonshees (a 
description which for the sake of brevity it will be convenient to adopt). "The mooh- 
shees complained that they had been dispQssessed by the zemindar of their jote 
tenure, including the lands claimed in this suit ; the zemindar denied that inclusion, 
and claimed them as part of his zemindary. At this time, the moonshees were pos- 
sessed of a talook called Ooturnarainpore, paying revenue direct to Government^ ; 
and throughout their litigation with the zemindar, during their claim to the one 
property and concurrent possession ^ the other, they insisted that these lands Were 
included in their jote tenure, and made no claim to them as included in the talook ; 
proof of this inclusion in the talook would have been a complete answer to the claim 
of the zemindar, and would have freed them from dependence on his title and the 
risks attendant on a subordinate tenure. : ^ ... 

The moonshees succeeded in that iitigation, and the decree in their suit declared 
thedands to be part of the jote tenure, and limited the zemindar’s claim to a title to 
assess them for rent. The zemindar appealed against this decree, which was how- 
ever affirmed, and Byrubchunder Bannerjee, an Ameen, was ordered to give posses- 
sion of the lands to the moonshees. This was done in conformity to the decree, and 
possession was given iu the usual way by the Ameen, by taking kubooleuts from 
the cultivators, and by fixing bamboos to mark the boundaries. The Ameen’s report 
to this effect was in evidence before the Court. There is no evidence of any subse- 


quent disclaimer on the part of the moonshees, of this tenure so pleaded, proved^ 
and adjudged, nor of any attempt to withdraw any part of the lands from the jote- 
tenure, on the ground of mistake or otherwise, and to ascribe them to the talook 
title before the time of the judicial sale which is now about to be stated. The rent of 
the jote tenure fell into arrear, the zemindar sued the moonshees for rent, recovered 
in the suit, and caused the jote tenure to be sold in satisfaction of the debt due 
und^r this decree. This sale took place on the 10th June in the year 1836, and one 
juggutchunder Rae was the purchaser. The appellant’s title is derived ft'om him 
under two intervening private sales, one by Juggutchunder to one Ramdhone Sircar, 
and the other by the sons and heirs of Ramdhone to the appellant. By this pur- . 
chase, Juggutchunder obtained the right, title, and interest of the moonshees in the 
jote. tent^re. He became, by force of this purchase, in the same relation to the 
l^mipdar in which the moonshees before stood. As gainst the moonshees themselves 
ziemindar, the title of the purchaser was that which the- moonshees had 
to them in their suit against the zemindar.^. The possession given to 
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tbe purchaser was co-extensive with that given to the moonshees, and it was in strict 
conformity to the law which obtains in those Courts. ' .The tenants were properly 
directed to attorn, ^d properly attorned to that title. It is important to keep this, 
origin of the possession clearly in view. 

The moonshees appear to have disputed, at that time, the title of the auction-^ 
purchaser to have these lands included in his purchase j they claimed them then as 
included in their talook It is the practice of those Courts, and it is one perfectly 
consistent with reason and justice, not to give possession - under a judicial sale by 
removing the possession of one who is in possession under an apparent bond fide title, 
if the debtor cp assert his title to possession by suit only, the new owner of his title 
can have no higher claim. The Court therefore leaves the purchaser to assert his 
title by regular suit. In this case, however, the moonshees,. the debtors under the 
decree, were themselves in possession. The decree was- for rent of the jote tenure ; 
the zemindar caused the tenure, including these lands, to be put up to sale ; the 
moonshees, in. claiming these lands, bad pleaded this tenure, and it was adjudged in 
their favor by a suit which bound both them and, the zemindar. The suit for rent 
was against them as jote tenants, for rent due under that very tenure, and the de- 
mand included the rent of these land ;• consequent! 3 ^, the Court winch directed the exe- 
cution of the decree was perfectly justified in acting on their own pleaded and by 
them admitted title, and by putting the decree purchaser in possession. This was 
done in the regular mode, b 3 ? taldng kubooleuts, except as to one small part, as to 
which however possession was also given, and the purchaser was thus put in com- 
plete possession of these lands under the jote tenure. This appears from the report 
of the Ameen, pp. 105-109 of the Record. Unless this possession w^as changed at 
some intermediate period between the 5th August 18.^9, the Sate of the delivery of 
the possession above stated, and the 18th November 18-15, the date of the order of tltc 
Sudder Coitft which is sought to be reversed, the objection that the suit is barred- by 
limitation of time is groundless. If that possesssion was displaced, in fact, it would be 
Unimportant whether the disturbance took place in a suit to which the purchaser ^vas 
a stranger, ‘ or in one to which he was a party, the possession being alike adverse on 
Mther supposition.- In considering this question, it is not necessary to state minutely 
all the intermediate steps before the delivery of possession by the Ameen Ramgottee, 
on which the Zillah Court relied. Tliat Ameen was acting in' the execution of a 
decree in another suit which had been pending between the lUoonshees and thell* 
mortgage of their talopk. A dispu^ had arisen between them of - this nature : 
the mortgagor had mortgaged the talook, but, as he contended, excepting these 
lands from it^ as to which he was carrying on a litigation with the purchaser of the 
jote tenure. The mortgagee, on the other hand, insisted that these lands were in- 
cluded in the mortgage. The suit was decided in favor of the mortgagee, and, as 
between him and the moonshees, these disputed lands were adjudged to be within the 
talook ; but as the jote tenant was not a party to that suit, the decision lu it did not 
biud him. The mortgagee obtained execution of that decree, and it was under i\m 
proceeding the Zillah Court considered that the appellant was dispossessed and the 
possession given to the mortgagee in the year 184*1. The proceedings and tiie de^ 
Cree, however, are not in evidence in this cause. In the execution that decree 
a conflict aro^ between the purchaser of the jote tenure and mortgagee as decree- 
holder, each party claiming the san>e lands, but the jote tenant being in 
possession. •' ^ 

If this title of the mottgagee could be successfulljr asserted against the pur- 
chaser of the jote tenure, it could be asserted legally in no other mode tlian by k 
tegular suit instituted, for that purpose,- for such a possession as that of the jote 
tenhnt cbuld not be changed merely in proceedings to execute a decree. This appears 
to have been entirely overlooked, both by the Ameen Ramgottee and by the Zillah 
Court in the consideration of his* acts. It appears that Ramgottee .did, in effect, 
attempt to disturb the pof^ession of the jote tenant, and that he took fresh kubooleuts 

3 H 
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from, tiie cultivators who had before attorned to the jote tenant under the 
direction of the Court. The Court, however, on the complaint of the jote tenant, 
Bet that matter right, and directed -in substance the canceflation of the new 
kubooleuts. The legal effect of this order of the Court was, to set up the original 
kubooleuts, and to restore or confirm the jote tenant’s possession. Now thereds 
not only no evidence of any subsequent change of possession before the decree of 
the Sudder Court of the 18th of November 1845, pronounced by Mr. Reid, but the 
very language of that judgment conflicts with such a supposition, for by that 
judgment, which was adverse to the jote tenant, the possession was ordered to be 
restored by him to the talookdars. *It is plain that there is no error in the lan- 
guage of the judgment ; it is language perfectly consistent with the order of the 
Court directing the second set of kubooleuts to be brought in, and it is also consist- 
ent with the course of practice in executing decrees. It is plain, therefore, that 
both Courts have fallen into error on the point of possession, and , that the 
appellant is perfectly correct in maintaining that he was dispossessed only by virtue 
of the decision which he seeks to reverse. The act of the Court which directs the 
fiiiltivators to attorn, is of course not designed to expose them to risk of forfeiture ; 
their simple obedience to the act of the Court, in pur.suance of the mode in which 
it executes a decree, could not be attended with that consequence ; and when the 
Court corrected its error, it meant to restore, and did in law restore, the old ‘ pos- 
session. As their Lordships think that the possession was not in fact disturbed 
until within the period of twelve years fmm the institution of this suit, it becomes 
unnecessary to consider whether the claim would have been kept alive through the 
whole time by the litigation as to the execution of the decree. 

The other point on which the Zillah Court decided against the appellant was 
that the matter was already adjudged in a suit by which he was bound. It ’has 
been stated that the original purchas(?r, at the auction sale of the jote tenure, sold to 
one -Rarndhone Sircaiv Before this sale, he had instituted proceedings against the 
decree-holders under the title of the talook. Rarndhone Sircar purchased, therefore, 
'pendenU lite. He applied to be substituted in the suit, in lieu of Juggutchunder, 
which application was granted. This litigation terminated in the Zillah Court iu 
favor of Rarndhone, the jote tenant. From that decision Rasmoney Dossee ap- 
pealed. On her appeal the Sudder reversed tha decision. This was the decree of 
'Mr. Reid of the I Sth of November 1845, whi^h this suit seeks to set aside. 

On this, .Rarndhone Sircar instituted a regular suit against Rasmoney Dossee 
■^ind others, claiming in substance the same relief which is sought by this suit. 
Pending that suit Rarndhone died, and his three sons, Mohemachunder Sircar, 
Anundchunder Sircar, and Greeschunder Sircar, • were substituted in his place 
dn the record. Pending this litigation, the present appellant purchased the jote 
tenure from the sons of Rarndhone. He applied in his turn to be substituted on 
the record and to conduct the suit. One of the sons, however, denied the purchase, 
and the Court refused" the application. In a few days afterwards,' the cause was 
decreed for the defendants. It is alleged that the actual plaintiff co-nducted their 
ease negligently, if not collusively. On the argument before their Lordships the 
'A.ttorney-General abandoned the case of fraud, but contended that the plaintiff was 
hot barred by this decision ; that he was not a party to the suit ; and that his ap- 
plication to intervene in it having been refused, it would be unjust and inconsistent 
to hold him bound by the decree ; that the decision followed so promptly on the 
refusal to allow him to intervene, that he could not reasonably be expected in the 
interval either to appeal against the order, refusing him leave to intervene or to 
institute a suit as supplemental to the one in which he sought to intervene. Their 
'Lordships concur in this view of the subject. As th^ law allows a party interested 
::io .intervene in the suit, that right should not l^e rigorously dealt with. There is 
danger in India of secret collusion. Their Lordships think that the defend- 
who* obtained their decree so shortly after the above refusal, in the absence of 
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tie patty Veally interested in contesting the matter with them, should not be per- 
mitted to prevail by this objection* 

The cause has not been decided in either Court on the principal point — whether, 
the* lands formed part of the jote tenure or of the talook. Their Lordships are 
unfortunately unable to decide this appeal finally by reason of this defect. The 
Courts below, in appealable cases, by forbearing from deciding on all the issues joined, 
not unfrequently oblige this Committee to recommend that a cause be remanded 
which might otherwise be finally decided on appeal. This is certainly a serious evil 
to the parties litigant as it may involve the expense of a second appeal as well as 
that of another hearing below. It is much to be desired, therefore, that in appeal- 
able cases the Courts below should, as far as may be practicable, pronounce their 
opinions on all the important points. In the present case, the merits not having 
been entered into in the Courts below, their Lordships find themselves unable to 
dispose'of the suit ; and as they do not agree in the opinion either of the Sudder 
or of the Zillah Court, they will humbly recommend to Her Majesty that the deci- 
sions of both Courts should be reversed, and that the High Court at Calcutta should 
remand the cause for hearing in the Zillah Court on issues on the merits oth^r than 
the issues already decided in this Court on appeal. Their Lordships wtlt forther 
recommend that the costs of the appeal be paid to the appellant, and that it re- 
‘ ferred to the Registrar of this Court to tax the costs of the appeal, with directions to 
disallow all such costs and expenses as may have been unnecessarily occasioned by 
the inclusion in the transcript sent from India of matters which he shall consider 
to have been improperly introduced therein, and that any taxation which may be 
had in India be regulated by the course which the Eegis|rar of this Court may 
adopt. * ’ 

• , . Their Lordships have observed with regret the frequent inclusion of voluminous 
papers, accounts, and receipts in the transcripts printed in India and sent over in 
that form to the Registry of the Privy Council, an evil which appears to be on the 
increase ; and their Lordships trust tnat the attention of the Court in India from 
which appeals lie to Her Majesty, will be directed to the subject with a view to 
provide a remedy for a very serious evil 


The 17th -March 1806. 

Present : . ' 

Xord Justice Knight Bruce, Lord Justice Turner, Sir J. Col vile, Sir E. Williams, 

* and Sir L. Peel 

Mortgage— Sale for arrears Of G-overament Kevenue— Section 24 Act I of 1845— 
Fraud of mortgagee— Bedemption— Pleading# » 

Nawab Sidhee Nazir Ali Khan, 
versus 

Ojoodhyaram Khan. 

The effect of a Foreclosure Decree in the Supreme Court in a mortgage suit between Himloos, is cqiiiva- 
‘"lent to a decree estahlishihg proprietary right, in the Mofussil Courts, on similar suits on the like instruments. 

The mortgagee in posses^dh and another having sought to dopnve the mortgagor of his title to redeem 
hy means *of a secret purchase of the mortgaged estate hetween them including the fi*audulent device of a sale 
hy auction for arrears of Revenue, such arrears being designedly incurred hy the mortgagee in possession, it 
was held that a suit for redemption and for possession instituted many years after the sale for arrears was not 
barred hy Section.' 24 of Act I of 1845, ' 

If a mortgagee in possession fraudulently allows the Government Kevenue to fall into arrears with a view 
to the land being put up to sale an’d his buying it in for himself, and he does in fact become the purchaser of 
it at the Government sale for arrears, such a purchase will not defeat the eq^uity of redemption. 

The more pendency of a suit in the Supreme Court does not operate as a bar to the prosecution of a suit 
in a Ziilah Court intended to be simply in furtherance of, and supplemental to, the suit in the Supreme Court. 

■Where a plaintiff on certain alleged facts seeks relief and is unable to obtain a trial of the facts hy reason 
of certain conclusions of law which the 'Judge forms on the case in its then condition, the Courts are bound 
to proceed'^ upon the facts as they are stated by the plaint and upon the assumption of the truth of thosn 
acts. 
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This is an appeal from two decrees of the High Conrt of Judicature’ at Fort 
William in Bengal, bearing date respectively the 1st January 1863, and the 12th 
Jivnuary 1864, made by Mr. Justice Bayleyand Mr. Justice Campbell in a Division- 
al Branch of the Court. The last of these decrees, which was made on a review* of 
the former, affirmed it with some slight variation which it is unnecessary to specify. 
The first decree reversed a decision of the Court of first 'instance, the Ziilah Court of 
Midnapore, made m a suit in which the present respondent was the sole plaintiff. 
It was a suit for redemption and possession brought by him as mortgagor against 
the defendants, who were, ls%, the representatives of the original mortgagees de- 
ceased, Aushootosh Deband Fromothonauth Deb respectively ; 2ndly. a receiver 
of the estate of Fromothonauth Deb ; f^rdly, the executors of one John Compton 
Abbott, deceased ; Uhly, one Alexander M’ Arthur ; othly, the Nawab Nazim ; hfMy, 
the executrix of a deceased Mahomedan servant of the Nawab Nazim ; and lastly^ 
the appellant. The connection of these’ parties respectively with the redemption 
suit of the plaintiff will be more particularly explained hei>eafter. 

' The decision of the Judge, of the Ziilah Court dismissed the suit of the plaintiff, 
the now respondent, with costs, on certain objections on points of law which will be 
subequently stated, and which, in the opinion of the Judge of that Court, interposed 
a bar to the further prosecution of the suit. The plaintiff was not permitted to go 
into proof of his case on the merits. From this decision the plaintiff appealed to the 
High Court ; and that Court, difibring in opinion, from the Court below on the legal 
points on which it had proceeded, reversed the decision, and remanded the cause for 
trial. The present appeal is brought from that decision. , 

The suit in the ZiMah Court was, brought for redemption and possession con- 
sequent on redemption, of certain valuable estates, particularly described in the 
plaint, constituting the .plaintiff’s ancestral zemindary. The title asserted’was that 
of a mortgagor seeking to redeem against mortgagees represented by their represen- 
tatives in estate, and against subsequent alienees of the zemindary taking subse- 
quently to the mortgagees, and, as the plaintiff contended, taking derivatively from 
them, and subject to his title to redeem them. 

One of the points which w’-as urged upon the argument, and which will be con- 
sidered hereafter in its order, is whether the plaint sufficiently connects the present 
appellant, whom it states to be in possession of the property, with that mortgage 
title originally in the Debs, the mortgagees, so as to show ^orimd facie case for in- 
cluding him in this redemption suit. 

Tke ’suit was stated by the respondent's Counsel to be supplemental, in its na- 
ture and objects, to one in the Supreme Court 'for redemption'* of the same property, 
\)rought by the same plaintiff' against the Debs original iy, and by amendment against 
John Compton Abbott. It was further stated by the respondent’s Counsel on this 
appeal, that, as some of the defendants against whom ’ relief w^^ asked in this suit, 
mz,, the'parties above* enumerated after Alexander M’ Arthur, were not subject 
to the jurisdiction of the Supreme Court, the- plaintiff had sued in the Ziilah Court 
of Midnapore by reason of that defect alone. 

^ The plaintiff, as the eldest son, was the head of a Hindoo family of distinctior, 
• A litigation had arisen- between him and other members' of his family to provide 
funds, for which he had become a borrower from the Debs. Their advances were 
secured by mortgages taken at different times, one of which is stated to have been 
a Bengallee -mcfrtgage -; the nature of the others does not appear. The mortgagoi 
and the mortgagees were Hindoos. The mortgagees obtained on the 25th May 1847; 
a decree of foreclosure in the Supreme Court against the mortgagor. This decree 
. ^was irregularly obtained, and was subsequently set aside. Whilst this decree foi 
’ ’foreclosure was in force, on the 10th June 1847, the Debs sold the zemindar) 
. fo'Jchn Compton Abbott. He, after his. purchase, in execution of the decree oj 
which he had also purchased, dispossessed the plaintiff. It does no' 
the mortgagees had been in possession. Ther^ contrary may be inferred 
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The possession, then, was first acquired, whilst the foreclosure decree was in force 
by John Compton Abbott as owner, 'and not in privity with the mortgage title. 

The effect of a foreclosure decree in the Supreme Court in a 'mortgage smt» 
between Hindoos, is equivalent to a decree establishing proprietary right, in the 
Company's Courts, on similar suits on the like instruments. 

On the 2Dd February 1 848, the plaintiff filed his Bill of Complaint on the 
Equity ride of the Supreme Court, to set aside this foreclosure decree, and to redeem 
the zemindary. The Bill was originally filed ’against the Debs only ; but on its 
appearing, by their answer, that they had sold to Abbott, he was made a party to the 
suifc. After he was made a party to the. suit, he entered into an agreement, 
hearing date the 15th April 1848, with Alexander M'Arthur, which agreement was 
filed with the plaint, in the suit now under appeal, and is set out at page 5 of the 
, Appendix. This agreement, after reciting that Abbott is well seized of or otherwise 
entitled to the zemindary, that the same was in arrear for' revenue, and was adver- 
tised for sale of arrears of revenue, proceeds to stipulate, as between these two per- 
sons, that M' Arthur shtill purchase the zemindary for the sum' of three lacs, in case 
the estate does not sell fox more at the revenue sale ; that he will pay to the Go- 
vernment, if he be declared the purchaser, the sum for which the estate may be sold ; 
and that he will, within a certain time after he shall be declared the purchaser, and 
shall have obtained the usual and due certificate of title, pay to Mr. Abbott the 
difference between three lacs and the sum for which* the estate shall have been sold. 
At this time the suit of the plaintiff in the Supreme Court for setting aside the 
foreclosure decree, and for redemption, was pending. The Court, by its decree 
dated the 16th November 1852, set asfoe the decree of foreclosure, and thereby 
made the zemindary in the possession of -Abbott, under his title from the Deb^,* 
subject' to the right of redemption by the plaintiff. This right was expressly 
declared by the judgment in the following passage :—^‘We think, therefore, that 
there must. be some decree for redemption against Mr. Abbott,who,ifthe^oi)jec- 
tions arising upon the form of the record be answered (which objections the Court 
had overruled), can stand upon no better footing than the Debs, whose title be 
purchased.” ■ . ^ ' 

This judgment, then, in effect placed the possession of Abbott upon the footing 
of that of a mortgagee in possession, and from that time his above-declared title and 
his possession were in privity with the mortgage title, and no longer constituted an 
adverse possession. * By the reversal of the irregular foreclosure decree, themortgagor 
was restored to his originar and legal rriation to the mortgage title. 

After Abbott had been made a party to the redemption suit, Promothonanth 
Deby ope ofihe defendants, died; and the suit was revived, and. other parties 
were made defendants by a Bill of Eevivor and„ Supplement. The personal 
representatives of Promo'thouauth Deb were made parties, together with the 
mid M Arthur and one George Lindsay -Young, and tbe*Nawab Nazim and the 
representatives of Sauduck Aliy Khan out of the jurisdiction of the Court were also 
named as defendants. These parties were stated by Mr. Leith to have been intro- 
duced as defendaitts in consequence of some discovery' which had been obtained by 
the answers previously put in. The agreement, however, between Abbott and MAr- 
thur previously mentioned, of the 15th April 1848, was then unknown* to the 
plaintiff, and the n*ew defendants above mentioned were made parties upon allega-* 
tions that, at the sale for the arrears of revenue referred to in the agreement, 

M Arthur had purchased beTiamee for Abbott and the Debs, and that they had sold 
to Sauduck Ally KhaU, who had purchased benamee for the Nawab Nazim. It 
would, swell the narrative of the facts of the case which preceded the present suit 
to . a-h unnecessary length, if the precedent litigation were followed minutely through * 
all its stagesi It will suffice for the purpose of explanation to state that Sauduck 
Ally Khan and the Nawab Nazim did not appear to the Bill, and that, upon 
MArthur s answer coming, in, and it appearing hy it that be had cohveyecl to 
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Sauduck Ally henamee for the Nawab Nazim, he 'was dismissed from the suit^ 
and a decree for redemption was made against the other parties who had appeared 
„in the suit. This decree bears date the 6th November 1852. 

Ttisset outi^i^icienso in the Appendix. This decree, together with the agree- 
ment of the 15th of April 1818, and another document, are annexed by the^ 
plaintiff to his plaint in the suit now under appeal. The decree declared that the 
plaintiflf, as between himself and the defendant in those suits, was entitled to 
redeem the mortgaged premises* in the bill mentioned, notwithstanding the said 
final foreclosure order.'' The title to redeem was declared as to all the mortgaged 
premises, and not simply as to those which could be recovered in that suit, though 
the decree would of course bind those only who were parties to the suit at ’the time 
when it was pronounced, and at that time M’ Arthur had ceased to be a party to 
the suit. In a subsequent part of the decree it was further ordered “ that the 
Master should enquire anti state to the Court what portions of the mortgaged pre- 
mises had been sold since the same came into the possession of John Compton 
Abbott for arrears of Government revenue, or otherwise, and to whom tjie same 
respectively had been sold ; and if he should find that any had been so sold, he waa 
to take an account of all moneys which had been received by or come into the hands 
of the said defendant, John Compton Abbott, or any person or persons by his order 
or for his 'use in respect of the purch^e money arising from such sales, or of the 
surplus proceeds of such .Goveimment sales, if any, or which, but for his or their 
wilful default, might have been received.” This portion of the decree furnishes 
one of the grounds on which the Judge of the Zillah Court proceeded in his dismiss 
sal of the plaintiffs suit. .. . ■ 

* The decree also directed certain enquiries in the Masters office ; and in the due 
prosecution of those enquiries M'Arthurwas subsequently, viz., on the 17th of 
Afigust 1854, examined before the Master. * His examination is stated at length 
M pp.«18 and 19 of the Appendix. This examination first disclosed to the plaintiff 
the existence and contents of the agreement between M’ Arthur and Abbott of the 
15th of April 1848. M’ Arthur’s examination further disclosed that there was an 
agreement between him and Abbott, that the latter should suffer the revenue to fall 
into arrear, in order that the estate might be sold for arrears of revenue ; and fur- 
ther that he, Abbott, should not bid for Jhe estate. M’Arthur explained that his 
reason for wishing Abbott not to bid was to prevent its going above the three lacSi 

This discovery seems to have led to the institution of the present suit. The 
plaint in this suit was filed on the 30th of May I860.* In the plaint it is stated 
that posi-ession was given to M’Arthur under the certificate of title, consequent on 
the sale for arrears of revenue, on the 1st of June 1848. The expression is some- 
what confused, but this seems to be the sense of #ie plaint, ‘ 

The plaint is for redemption and possession, that is, for possession consequent 
-upon redemption. The* relation to this suit of the several parties whom we have 
above mentioned to have been made defendants to it, sufficient appears by what 
Jias been already stated, except that it must be added that the defendant Sidhee 
Nuzzur Ally Khan Bahadoor, the appellant, is described as in possession, collusively 
.with the Nawab. The plaintiff in his plaint alleges with respect to all the parties 
whose* interests arose upon and after the sale for arrears of revenue, that is, from 

• .the Nawab'Nazim inclusively down to and including the present appellant, that 

they took fraudulently and collusively. It was objected for the appellant, that 
?the plaint does not connect him with that charge of fraud and collusion, but the 
. following words in the plaint, viz,, “ the collusive, fraudulent, and fictitious auction 
sale like a private sale,” evidently refer to that sale which the plaintiff treats as the 
' fraudulently interposed bar ti) his redemption, viz., that at which M’Arthur was 
>the purchaser ; for’ in a subsequent part of the plaint that sale and the 
between M’Arthur and Abbott, of the 15th April 1848, are referred to, 
and the subsequent transfers,” following on the words '' the collusive. 
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f.n,Klulent arid fictitious auction sale like a private sale;' plainly mean, as the 
fraudulent, ran transfers between the parties whom the plaintiff makes, m 

sense imports, al ^ fiAfendants bv derivation of title from the Nawab . 

flnd\r^Ss ‘Ueing declared colliJivel' import that the plaintiff seeks by 
Ihem » ^ repetitioo to of the words “ pr vote sole ” 

•‘Vlhe i W”.c?„si0» " PP- *. >■ ~V'' T 

d took place in the mode described above, so it cannot be viewed^ in the 
? Li iff We foi^irreai-s of revenue, but is to be treated as a private one clearly 
light of a ® ™ ^ ® ig„al ground, whether sound or unsound, the plam- 

uid r ■ title to redeem as against those of the defendants whom 

tiff meant to We think, therefore, there 

“nation io tL ptot to cooto tie .ppolto with the ohorse ot 

fraud and collusion. Liti nlaint The answers of the defendants 

The pWf'ff Naoim respeotive- 

were 16 of the AppeSk That of the appellaot, at p. 10 in the ^nd 

ly at p. 10 a,nd p. lb ot tne pp Supreme Court, and on 

and 3rd Articles, relies on the p_y , In the 4th Article he relies on 

the plaintiff’s right not ^«wion 24 Act I of 1845, and says that, as the suit 

the special Law of Lttnitation ^ etnn^ te In the.Gth’he relies on 

is not brought within one year, fke Regulation III of 1793- In the 7th hef 

the general Law of Limitation, Sec Nawab °Nazim raises the same questions on 
denies colliisiqn. The answer 11 ^ oiiiects further, in his third Article, that the 
the Lawof of Suits He objegJ^^^^^ being to set aside the 

Government should ‘ J fraud arid collusion, and insists that, if the 

revenue sale. He f ^ S s daim L dama<^es against Abbott and othem 

will be found at pages ) r and 1 0 t ^^of Limitation, as above stated. 

Mt^el rr G— T -t being a party, «the suit being to 

'^™h?4us on the effect of the pendency of the suit in the Supreme Court. 

. Tlie 5th related to the form of .--pr, fbe 1st, 2nd, 3rd, 4th, and 

The Zillah Judge deeded pa related, he declared to lie 

6th issues ; the -defect of f^m _ ^ hmk barred on the other grounds of the 

“pd Sr‘"S‘dt« .p ae Spp».>P COP,, ie too po 
opopgal 

the revenue sale ; that it was Onmt at the time of the institution of this 

dency of the suit iu ^4 had been substituted for the Supreme 

suit (afterwards in the High Con t. wtoh prosecution of the 

Court), and the decree given m that su , _ 

Goprt coppiderod S' M-A^huf rtof.fTo 

Oov^t -IPi "““'•“ Of 

the law they remanded ^/ticuter qnestions raised by this appeal, it may be 
Before entering upon the r ■ ^gpoging of the case, were bound to 

Tight to observe thaf the Courts of Ind^ f^^tg ^p^ged by 

proceed, -as the High Court ^ppears to 1 p ^ plaintiff 

the plriirit,; and upon the 1 : to obtain a trial ol the facts, and 

p.on certain alleged factff agks relief, and is upaLie 
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a liearino- on the facts that he may establish, by reason of the conchisicms of W 
■which the Judge forms on the case in its then condition, justice requires that the 
Court should proceed upon the plaintiff’s allegat'ons. The case must be determined 
' as if it had aiisen on a demurrer to. a pleading or to evidence where such procedure 
exists 'Courts cannot be justified in refusing- to allow cases to go to proof upon any 
other 'assumption than that the facts alleged are capable of proof and a^ proved. 
This assumption of the truth of the facts aUeged must, however, be limited to the 
consideration of the legal effect of the facts alleged upon the bars raised against the 
trial of those facts, and their. Lordships . therefore abstain from expressing any 
opinion upon the points urged at • the Bar, which do not arise out of tlie 
plaintiff’s pleadings and documentary proofs, or which, if they arise are not 
Lcessaiy to the decision of this appeal. Observations were _ made by Mr Leith 

upon the omissions in, and nature of the answers put in by the' defendants; 
to the respondent’s plaint ; but their .Lordships, for the above reasons, do not 
think it rioht to refer to those observations. The answers can only be_ looked at 
for the purpose of ascertainiog whether they, raise the legal bars insisted od. 
ITirono-hont the following observations their Lordships must be understood to 
proceed upon a hypothetical case of fraud,, and to express no opinion on its truth 

^ The first bar to the plaintiff’s claim set up by the appellant was that of limita- 
tion of suit by effluxion of time. The first period of limitation insisted on by the . 
appellant was that under Act I of 1845 Section 24. That objection necessarily 
supposed the suit • to be brought to set aside the revenue sale rthis remedy how- 
ever the suit did not seek, but relying on the agreement of the loth Apn 1848, 
antecedent to the sale, the plaintiff claimed a right, As it were, to confes and avoid 
that sale, by imposing a trust on the estate which passed under it. The qnestio?, 
therefore as to this period of limitation is, whether the plaintiff is well *ouuded m 
claimino- the right thus claimed by him, in effect whether the plaintiff can treat the 
auction'sale, as against those. defendants who rely on it, as a pri-vate &ale. Before 
dealino' with this point, however, it will be convenient to consider the other period o| 
limitation on which the appellant relies as a bar, the general law of limitation of 
twelve years. As to this, it is sufficient to observe that, on the allegations in the 
plaint, that bar cannot be set up ; for the title and possession of the defendants agamsf 
whom the redemption is prayed by this suit, is expressly alleged to be founded on 
fraud. This period of limitation, therefore, may be laid out of th^ case ; and -we 
come then to what has appeared to their Lordships to be the real questum in the 
case (the question to which we have above referred), whether the plaintiff^ can m 
point of law, insist, notwithstanding the auction sale for arrears of revenue, that, 

. as ao-ainst him, that sale ought to be vie-yved as a private ^le. The title to redeem 
in this suit as against the parties subsequent to Abbott is rested on that ground, 
and the case which the plaintiff alleges by his plaint and by the docume\^ry 
proof appended to it is one of fraud between Abbott and M’ Arthur, to deprive him 
of his title to redeem the zemindary, by means of a secret purchase of it between 
them for three lacs of nipeel, including a fraudulent device of a sale by auction tot 
arrears of revenue, such arrears to be designedly incurred. By that agreement 
Abbott would become directly interested that the estate .should sell for a low price, 

■ since the proceeds would be subject to the mortgagor’s claim, and the lower the price 
obtained at the auctioh sale the larger the share would be which Abbott would take 
■of the three lacs. Parties t6 a secret fraud intend it to be secret, and the pnce 
realized at the auction sale would alone be known. These facts and conclusions are 
directly taken and derived from the plaint, . and the agreement of the 15th -"F'' 
annexed to it, and' from M'Arthur’s examination before the Supreme Court, which 
are all parts of the plaintiffs proofs 

• ; . , If these facts cannot be displaced, the agreement was undoubtedly a gross 
, fs4uil..qn the mortgagor committed by both the aetors; 'i& k) vix., Abbott aiiq 
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M’ Arthur. Bat it was argued that^ even if this case were true; the remedy under 
the Act I of 1845 was for damages onl}^ This argument was in couformity to the^ 
opinion of the Zillah Judge. Eat it is to be observed that this ax’gument assumes^ 
the very question under discussion, which is, whether the Act extends to the present 
case. Mr.- Justice Bayley thought that the Act was not designed to protecta 
fraudulent purchaser. He put his decision on the ground that a man is not allowed 
•by law to take advantage of his own wrong; and be treated the case of such a 
purchaser as beyond the protection intended to be given by the Act to purchasers 
under an auction sale. " 

; No authority founded on the clocisions of the late Company’s Courts was 
referred to by the Judges of the High Court, and none such has been quo t*id before 
their Lordships on the argument of this appeal The case is, however, not altogether 
new in India. The question was considered in the decision of the Supreme Court 
in the cause so often referred to, to which this suit is alleged to be supple- 
mental Mr, Justice Colvile, in that judgment, whilst he declares a Government 
sale for arrears of revenue to give a title against all the world, with certain excep- 
tions, engrafts on that general rule this exception, that a fraudulent purchase at 
such auction sale by a mortgagee will not defeat the e(|uity of redemption. The 
subject is treated in Mr. Arthur Macpherson’s book on mortgages, at page 91, who 
there quotes a prior decision, Kellsall Ye, Freeman, of the same Supreme Court to 
the same effect. The author, now a Judge of the High Court at Calcutta, expresses 
a similar opinion, and as his book is one well known and frequently consulted in 
Indian the decision under review cannot be regarded as unsettling a previously 
settled state of the law, and as raising for the first time an exception to the general ’ 
protection which this legislative title affords to purchasers. In support of this view 
we may refer to other authorities. In the celebrated 0|>ini6n of C. J. Be Grey in 
the House of Lords in the Duchess of Kingston's case, he says, But if it was a 
direct and decisive sentence upon the point, and, as it stands, to be admitted as 
conclusive evidence upon, the Court, and not to be impeached from within ; yet, 
like all other acts of the highest judicial authority, it is impeachable from without ; 
although it is not permitted to show that the Court was mistaken, it rday be shown 
that they were misled.” Fraud,” his Lordship proceeds to state, is an extrinsic, 
collateral act, which vitiates the most solemn proceedings of Courts of Justice. 
Lord Coke says “ it avoids all judicial acts, ecclesiastical or temporal’^ The Chief 
Justice then proceeds to state that fines and recoveries may be avoided for covin by 
strangers, and gives other illustrations of the same principle. The case of GoUins 
vs. Blantern, 2 Wils. 341, is an authority to show, if any were needed, that a Court 
will strip'off all disguises from a case of fraud, and look at the transaction as it 
really is. In addition to these authorities, it may be observed that the principle 
embodying this distinction pervades the law. Under sales in market overt, the 
purchaser acquired a title against all the world ; but this protection did not extend 
to a ' ffauduient buyer who knew that the'seller had no real authority to sell If 
the thief who sold in market overt re-purchased the article, the defrauded owner 
could then assert bis title against such re-acquisition.* , See Viner.s Abridg. tit. 
Market Overt. In Bacon’s Abridgment, tit. Fraud, p. 768, Gwillim and BoddV 
edition, it is said, “ If goods are sold in market overt by covin between two, on 
purpose to bar him that has right,, this shall not bar him thereof. 2 Inst. 713. Cro. 
Eliz. 86.” The -same principle applies to bills of exchange and other negotiable^ 
instruments, made or which become payable to bearer, and paks by deliveiy. 

Again, a title by estoppel is a v^ell-known title. The doctrine that a man can.'- 
not take advantage of his own wrong, as used and applied by Mr. Justice Bayley to 
this title to redeem, is a correct application of that doctrine, if the tacts support 
him. Assuming, as we must, -the agreement to be proved, was this sale, as between 
Abbott and M‘Arthur, really meant to be. a sale under the revenue k’ws for aiTears 
of revenue, or was it a device, ^part of the machinery, as it were,— to effect a 

Si 
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frauds 'Under a mdvate conveyance, in the state of the title and of these partes, 

tS'ltate if convfted by Abbott to M’ Arthur, would have been redeemable by tbe 
the estate, t couv y y • ^ ^ ^ been a real sale under the revenue laws, 

CLwliet; mtercst i Hi* estate ,,o»ld toe toa 
irtorllUtohe would have been entitled to wodd have been a motogee s 

infprest in the surplus of the money realized by the sale over the an^ ais. Would a§ 
real vfndor ^ek to reduce that surplus ? The price was a fixed sum o three lacs ; 
tre mities contemplated a sale under that sum by the auction proceeding ; and i 
tjhftdlt repeat that it was Abbott’s interest to cause as far as he could 
may be . • boiild be low, s nee, though the auction-sale was 

So bto™u.e“?wi ^ rknown to tho Wgor Whob th™. if 

lie to be real could be the consideration wliich M’ Arthur was to receive for the 
weie to be. real, '■ the auction mice 1 The estate would have passed to 

Sor tlileie'i sum. This suffices to show that, as between thern, the sale was 
meant to be under the terms of the agreement in the case that has happened, 
Iwb wis acSrcontemplated by Abbott at least. These parties, _ t^reref ore, are 
estonned or precluded by their acts from setting up, as against a third peison, the 
mortSo-or the object of their fraud and a stranger to the agreement, the il egality 

I the lio-reementAtself. ' The plaintiff is entitled to say, this a.greement is the real 
of the agieemenr P of Lords upon the effect of the Encum- 

W EstotelctS tto , iocke vs. 7 W Ldu 617 »d vs . 

10 Ho Ids. 615, wore refened to by tho .ppeltofs Counsel, in sopprt of 
7i ^ ovy^Altitit’s ease but it is sufficient to say that these were not cases of a fraudu- 
lent\ll of the provisions of an Act of Parliament for effecting a fraudulent purpose. 
StTo no“ oVt to their Lorfthips in ony w.y to nffeot tlio pteeeut 0~«- . 

” h’he various questions that have been P”*' " ““.“"'f ^P,“®^Vert 

notice of knowledge, of purchase by an innocent principal throngb a 
ao-eni —need not here be answered. They do not arise on the facts before us. Thos 
tacts may not be the real facts. Any opinion expressed upon these points would be 

not merely an obiier dictum, it would be by anticipation an opinion hazarded on 
ciunnosed facts and evidence, if the cause be still untried, might be made to fit them. 

^^This deciion proceeds entirely upon the ground that, as between these paih®. 
the sale mS nol be considered as a private sale. The decision has no applicahou 
■ to interSt derived under a real auctim sale. The opinion of their Lordships upon 

first bar of limitation by effluxion of time under Act I 

^^The questions remaining for consideration are, whether the 
in the Supreme Court, or the nature of the decree, or any acting 
present a ter to the prosecutionof the suit, which the decree under 
?d for trial on the facts. The mere pendency of the suit cannot operate as ^ tei^™ 
the suit in the Zillah Court was intended to be simply m 
mental to it The nature of the decree requires more consKleratilfc Had tna 
been one 4ich could not have been modffied or varied by further proceedmgs m the 
Supreme Court itself, in the nature of a supplemental suit on the new matter ffis 
vSd since the decree, the objection might have been tenable ; but f ^ 

' Court is otherwise. Had the Nawab and the parties defendants subsequent to hi 

to. toi‘c™ejbri*6ict»n of th. Supr.moW. *0 «Eet -b,cb «««“ 
to be obtained against them ^ Zillah Court might have been pi osto^^^ 
‘fuVther suit, in the nature of the supplemental suit, properly constitut 
Supreme cLrt. The decree, as to the account and tbe f quiries d^ 
alienated lands, might upon the new facts have been varied there, and the sam 
■ may be obtained in this suit. The defendant in possession is charged m 

assignee of the mortgage, and in that character redemption is P^ed 

The relief is subject to the same conditions and equities which would have at 
' it in the Supreme Court. 
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It would be iuyu8t to exclude the relief by reason of mere personal exemption 
* Mm the jurisdiction of the Supreme Court. To rely on this bar would be to plead 
impediment against a suit instituted to remove it. The direction to enquire as to the* 
alienated lands, and the relief consequent on that enquiry, are introduced for the 
benefit of the mortgagor in case the pledge should turn out to be irrecoverable 
. through the fault of the pledgee. Such relief in this case is in the nature of compen- 
sation for a wrong. If it be subsequently discovered that the pledge can be restored 
or recovered, the mortgagor may waive that benefit, and prosecute his tight as to 
the thing itself. Lastly, with reference to the dealing under the decree, it is to be 
observed that the mere prosecution of an enquiry,- especially under a mistaken im- 
pression, would not raise a case of election, or amount to a waiver of a tort This is 
all that the facts alleged disclose. They disclose that, at the time of the decree, the 
estate was supposed to be irrecoverable, and that the Courts, in directing the enqui- 
ries which it directed, acted on that impr-ession. They do not disclose what has 
been done in the way of satisfaction under the decree. The case alleged in this 
suit is one of fraudulent misdealing with the property pledged. The case of Hope 
vs. Liddell 21 Be van, p. 188, quoted by the Attorney-General, was not a case of 
fraud. The observations of Lord St. Leonards, quoted by the Master of the Rolls, 
relate to a bond fide purchaser 'for value, and to the proper mode of working out 
his equity against that of a plaintiff whose property has been alienated by mistake. 

The facts in the case of Hope vs. Liddell differ widely from the alleged facts in 
the case under appeal ; and the grounds on which that decision proceeded do not' 
exist in this case, as it now appears. In the case SopeY^. Liddell^.^ie original tes- 
tator, Dr. Spencer, devised the lands in dispute to one Thompson, trustee, on cer- 
tain trusts. ■ Thompson devised all his estates, by general words, to his sister, -Grace 
Thompson. This devise was erroneously stipposed to passbhe trust-estate, which 
really went by descent to the heir at law of the trustee. One. of the cestui qite 
trusts contracted to^seli the estate to the defendant Liddell The sale was perfectly 
boJid fide on both sides. The price was adequate, and was' paid It was paid by 
the purchaser into the band of the cestui que trust by the direction of the supposed 
trustee, Grace Thompson. The purchaser was by the trust deed not required to see 
to the application of the purchase money. The Court said that if Grace Thompson ^ 
had really been the devisee in trust, as she was supposed by all to be, the transac- 
tion could not have been- impeached. The defect was the want of the leg^il estate. 
On the second question in the cause, the Court found that the childr^, the objects 
of the trust, had, with fulL knowledge of all the circumstances and of their rights,- 
taken to the purchase money in lieu of the land. In this case, however, at the time 
of the decree in the Supreme Court., it was supposed that the land was gone irredeem- 
ably. In that state of belief there could have been no matters between which to 
choose. Afterwards, when it was discovered that the auction sale had been contriv- 
ed tinder the agreement of the 15th April 1848, a new stato of facts appeared. 
The matters between which to elect would then have been the land, and ^tlie full 
price the three lacs, not simply the auction price. Nothing appears farther on tlie 
alleged facts, ex| 3 ept that the enquiry before the Master went bn ; but that it iniglit 
well do, subject to final correction and due adjustment. I here is no grc|und, there- 
fore, for applying thb decision of Hope vs. Liddell as an authority to govern this 
case in the present state of the facts. _ ^ , t* 

This same cause which hasf induced their Lordships to refrain, the earlier 
part of this judgment, from expressing an opinion upom the law applicable to an 
unascertained state of facts, operates also bere to induce reserve. Distinctions may 
exist between claims of this nature, founded on actual fraud by a combination 
between several wrong-doers, all liable to make satisfaction up to one complete 
satisfaction for the injury done, between whom there may be, inter se^ no^ ugh t to- 
contribution and remedies founded, on contract, or converted by the choice ot the 
sufferer into claims oontfjfjCtu^ but, for the reasons already given, this subject cannot 



PRIVY COUNCIL JUDGEMENTS. 


BOW be pursued further. Their Lordships will humbly recominond to Her Majesty 
that this appeal be dismissed with costs. 


The 17th’ March 186(J, , 

Present : 

Lord Justice Knight Bruce, Lord Justice Turner, Sir J. Colvile, Sir E. V. Williams, 

and- Sir L. Peel. 

Unlawful attachment—Kesistance— Damages—Costs. 

On Appecd from the Sudder Bewanny Adawlut at Agra, 

Mohun Doss, ' 

versus 
Gokul Doss. 

A, Laving a right to sell an Indigo Factory pledged to him auLjcct to the nghta of B under his prior 
mortgage, has no right to invade or disturb the possession of the prior mortgagee by idacing peons upon 
the property in order to attach the Factory as a step towards the judicial sale. B's resistance of A's unlaw- 
ful attachment docs not bar B’s claim to damages for loss sustained by him consequent on the attach^ 
ment., A man -whose possession is nnlawMlj' invaded, is not hound to give eflbct to that invasion because 
it is made under colour of legal j)rocess. 

In actions of tort, a plaintiff is never precluded from recovering ordinary damages by reason of his 
failing to prove the special damage laid, unless the special damage is the ffist of the action; and as in the 
present ease the gist of the action was, not the special damage, but the unlawful attachment, the plaintiff 
vras declared not precluded from recovering ordinary damages for that actionable -wrong, even if he"' had 
wholly failed to prove the special damage laid. 

iflo case having been made for taking fresh evidence with a view to the assessment of damages in India, 
the Pri-vy Council asses.sed the, damages themselves ; and although the amount so awarded (riipoos 500) fell 
far short of the appealable sum of rupees 10,000, yet as, unless the claim had been ‘thus unduly magnified, 
the api)ellant could not have appealed to Her Majesty, the Privy Council direclod the costs of the Courts in 
India to be apportioned according to the ordinary practice of those Courts, leaving#the costs of the appeal to 
the Privy Council to he borne by each party. 

This is an appeal against a decree of the Sudder Court of Agra, which 
confirmed a decree of the Civil Court of Mirzapore, dismissing the appellant’s suit- 
with costs. 

The suit was brought to recover the damages alleged to have been sustained 
by the .nominal plaintifFs employer, Dwarka Doss, in consequence of an attachment 
made at the instance of the respondent as the holder of a decree. 

Dwarka Doss and the respondent had conflicting claims upon an indigo factory 
lying between the villages of Putteetali and Sirswabnr, and called in the record 
sometimes by the one and sometimes by the other name. Tins factory, with three 
others, belonged to two persons named Chuiider Cburun and Esserchund Neoghy. 

At the beginning of the year ISoo the Ncoghys were indebted to Mussumat 
Ooman Soondree, the wife of Tara Pershun Bagjee, in the sum of rupees 17,701, 
partly for moneys advanced by her,, and partly for moneys advanced by Dwarka 
Doss on her husband’s guarantee, for the purpose of carrying on the factories ; and 
those advances ^vere secured by certain, instruments of mortgage dated the 20th of 
January 1852, ’^be .lSth of April 1853, and the 1st of January 3 850. These 
securities embraced the block . of all the factories and their croi)s at least for the 
year 1856-57. 

On the 1st of January 1856, Mussumat Ooman Soondree, by an instrument 
called a deed of re-mortgage, assigned ail her interest in the factories under the 
before-nientioned securities of Dwavk%.DosB, in order to secure the sum of rupees 
9,761, being the balance then due in respect of his former advances, together 
with the future advances to he made by him for carrying on tlie factories. And it 
' was thereby provided that he should take the factories under his control and 
, management during the year 1263Fuslee, or 1856-1857 ; thereby giving him the 
^ jirst charge or lien on the crop. 
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It does not very clearly appear whether under this stipulation he took posses- 
sion of the factories ; or, if he did so, how long he continued in possession. But 
on the 7th of July 1859, he obtained a decree in the Civil Court of Benares against 
Mussumat Ooman Soondree and the Neoghys, for the sum of rupees 2.3,672 as^ 
then due to him upon his mortgage ; and on the 1 5th of the same month he and the 
Neoghys filed in Court a petition embodying the terms of a compromise into which 
they had entered. The efiect of this was that Dwarka Doss^ was to suspend the 
execution which he hadiaken out under the decree for rupees 23,6t2 ; was to advance 
further suras for manufactuiing indigo from the stumps then on the ground ; and 
was to have the* disposal of all the indigo manufactured. The works were to be 
superintended by one Balgobind Doss Seith, whom the Neoghys had' nominated 
as their agent for that purpose. The rights of Dwarka Doss ufider the execution 
for any balance that might remain to him after the sale of indigo, were expressly 
reserved to him both against the factories and against all the defendants to his suit. 
Tliis arrangement was carried out by placing a servant or agent of Dwarka Doss in 
charge of the factories. 

On the day on which this instrument of compromise was filed in the Benares 
Court (the 15'th of July 1859), the respondent obtained a decree in the Court of 
the Principal Sudder Ameen of Mirzapore against the Neoghys for the sum of rupees 
764 alleged to be due to him upon a mortgage of the Pufteetah factory, dated in 
Phalgoon Budee 1st, Sumbut 1911 (being sometime in A. D. 1855). Dwarka 
Doss intervened in this suit, as an objector, insisting that the factory had been 
attached for money due to him, and that the claim was fraudulent. But the Prin- 
cipal Sudder Ameen held that the objection could' not be tried in that suit, and was 
no bar to the making of the usual decree in, a suit based upon a simple mortgage- 
})ond. He accordingly passed the ordinary decree against the defendants (the 
Neoghys) and the mortgaged property for the sum found due. ’ 

The respondent took out execution on this decree for rupees 878-10. He first 
obtained an order for the attachment of botli the Pntteetah factory and another 
factory known as the Soorma factory, with the appurtenances of each, and of fifty 
maunds of indigo alleged to be at the former, and of thirty maimds of indigo or 
thereabouts alleged to be at the latter factory. 

But on the 1 7th of September he made a further application to the Court, 
wherein he expressed his desire to abandon the execution against the Soorma factory, 
and submitted a more detailed list of the property at the Putteetah factory. He 
limited also the quantity of indigo to be attached at his suit to eight maunds. The 
order of the Court was that ’ the attachment should be limited to the property 
comprised in this last list. 

On the 23rd of September, the Ameen, accompanied by two servants of the 
respondent who went to*point out the property, proceeds to attach the factory and 
other property detailed in the application of the .l7th of September. He made an 
actual entry upon the lands, and took an inventory of the property attached. He 
could not, however, complete the attachment of the eight maunds of indigo by 
actual seizure. These were part of* a much larger quantity kept in a storehouse 
which was under lock and key ; and the servants of Dwarka Doss refused to give 
him access to the storehouse, or to remove this lock. In these circumstances he 
put his own lock also upon the door, and retired, leaving two peons in charge of 
: the proj)erty attached. ■ 

The appellant, having heard of the applications for the attachment, had on 
the" 22nd of September applied to stay it. But as the Dusserah holidays, during 
w^hich the Courts are closed for some weeks, began on the 24th, this application 
w,a$ ordered to stand over until after the vacation ; and the same cause prevented 
any further application touching the actual attachment. 

In' October, the Ameen, armed with a Magistrate’s order, and accompanied by 
a blacksmith, went to the storehouse for the purpose of breaking Dwarka Doss’s lock, 
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but appears to have desisted ou the threat of the people ia charge of the factory to . 
quit the premises if the lock was broken, and to leave him responsible for all the 

^indij,^th^^ 5tb of November, these circumstances having been brought to the noW 
of tlie Principal Siidder Ameen, he passed an order to the effect that, ff the 
defendants to the respondent’s suit, or their agents, should fail to appear in Court 
within a week and substantiate their objection to the opening ot their lock, it should 

be broken, and the eight maunds of indigo be forcibly attac ied. 

On the same day he required the respondent, as the decree-holder, to answer 
the appellant’s objection of the 22nd of September within four days. _ 

On the 25th November, the Ameen having m the meantime received no- order 
to suspend the attachment of the indigo, proceeded, under the order of the 5th 
November, to remove the lock ; attached eight maunds of indigo pointed out to 
him by a servant of the respondent ; and made two inventories, one of the eight 
maunds of indigo attached, the other of the other property found m the storehouse, 
which was not attached. Owing, • however, to some difficulty about weighing the 
indigo, all this .property remained in the storehouse, aparently under lock of 
ihe °Ameen, or in cLrge of his peons, until the 8th of December, when the eight 
mminds wem finally weighed apd removed to a separate place, and the other 
contents of the storehouse were left at the disposal of Dwaika Doss s people. 

On the 12th of December, the Ameen submitted to the Court a further report 
of his proceedings, and stated that he had, according to the respondent s request, 
attached no property belonging to ,the factory except the eight maunds of indigo. 
The objectiofi fifed by the appellant on the 22nd oTSeptember apears to have 
been thenceforward ^confined to these ; and it was finally disposed of by an Older 
‘ of the 3rd of January 18G0, which, on the ground of the preferential claim of Dwaika, 
Doss, directed the release of the eight maunds of indigo, from attachment. 

Some difficulty in carrying out this order was occasioned by the refusal of 
Dwarka Doss’s agents to receive back-this indigo except on terms with which le 

Ameen would 'not com.ply; but ultimately tt’ ?f1ihe 

had been under attachment, were, by order of the Court, left at the disposal of 
those who were in possession and charge of the factory ; and the peons weie with- 
drawn from the premises on the 28th of February 1860. _ r.^-,./! 

Upon this statement of admitted facts it 
Dwarka Doss had, by reason of the attachment of the ^rd of 
subsequent proceedings; sustained an injury for he was entitled to 

substantial damages. The attachment was wrongful and irrogu an ^he ri^ht ot 

the respondent, under his decree, was to sell the- factory pledged t , mvAilA 

the-rights of Dwarka Doss under his prior mortgage. He had no right to _invade 

or dilhrb the po,ssession of the prior mortgagee by- plading peons upon the ^ 

perty, i^i order to attach the factory as a step towardsUhe pdicml^la f 

procedure, as it existed before 1859, this could not have been 

ment must have beeu constructive. But under the new Code of ?rodedu 

had come into force on the 1 st of July 1^9, the proper course^^^^ 

publish a written notice under the 235th and 239th Sections of Ac +• j 

For the actual seizure of the eight maunds of indigo, to which the execution was 

ultimately reduced, there was even less justification. The .f 
'was not included in the respondent’s mortgage. And that it was nrt parttof the, 
general property in thq possession of the Neoghys, that Dvrarka _ 

claimed a lien upon it, the respondent had had ample potice in his own sui > 
in Dwarka Dpgs had intervened as objector, and by the proceedings of the 12th of 
May 1859, toimhing a distress for rent which has been put in evidence in the cau^. 

* And the manner in which this wrongful attachment was earned out, the placing by 
the Aineenofhis lock upon the door, subjected Dwarka Doss to the additional 

•wfehff of having, the contents -of the godown, to which ultra eight mauncts o 
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silvered the eight maunds of indigo, oi t c y o supposing 

t Te dSiecU^^^^ the Ameea e-e « Leith from 

those directions to have been given to the pt a trespass 

Bino-ham’s Reports, shows tliat J J damage, recover substantial 

S -y 5.eJ, » »» evidence of the cceta.ue 

SSer which the plaint imputes to ^be^tresp^s^^ February 1860. The damages 
J aint in this case was filed on th^2oth o^ruaj^^ ^ 

*1:11 Co^ts Wow we toned,, 

no sufficient grounds for disputrog respect of indigo winch, but for the 

failed to establish any clami to ^ctured from either plants or stumps. 

Suw themtritg » uS“ The two 1 Ants of dnnruge mny, thereto, A 
Sl“to -ore, dumj^; S.wTalS«ol' 

rsS 

thi dlor on the Ameen s f u^wk tbe peace, caused the loss to the 

!Slv naft ioined-with a disposition to ^eaK tne P > 

tbeiv part, Jo g^^ider Court considered that jP free access to the 

bSie^^of VtrM^es” s2=«| 

the Ameen employed to <h ^ plaintiff ought not Javekept h 

their conolusions partly on tbe gronnu ^ ^^ 33 ^ of liis in&truc 

.irs^rnA^ 

own storehouse, ^PP®f®fofe^ion in a legitimate way is met by ^be facts that H 
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psons worG rGctlly g‘iv6n (bs to which. thGro is b conflict of cviclGHCG), the plciiiififf 
was neither bound to accept the permission to use his own property so accorded to. 
him.; not, if he had accepted it, would have lost his right of action. It appears, 
.therefore, to their Lordships that the plaintiff’s suit have been improperly dismiss- 
ed with costs ; and that he was, at the very least, entitled to a judgment for nomi- 
nal damages. If it be important in India to ' check any tendency to resist the 
execution of legal process, it is hardly less important to maintain tlie principle that 
they who misuse legal processr are responsible for the consequences of that misuse. 

■ It has been argued for the respondent that the suit was properly dismissed, in- 
asmuch as the appellant was, by theilform of his plaint, limited to the three heads 
of special damage therein laid ; and, fiaving failed to prove any such special damage, 
was precluded from recovering general daipiages for the trespass. 

Their Lordships, however, are of opinion that there was evidence in the cause on 
which the Courts below might have awarded some damages on account of the loss 
sustained in respect of the manufactured indigo. Nor are they prepared to allow, 
that, if this had not been the case, the plaintiff could have recovered nothing. The 
plaint might have bee^ more accurately drawn, but substantially it seeks damages 
generally, as consequent on the wrongful attachment of the factory. The principle 
ordinarily applied to actions of to7^t is that the plaintiff is never •precluded from 
recoverino* ordinary damages by reason of his failing to prove the special damage he 
has laid, unless the special damage is the gist of the action. Thus in an action 
of slander for words actionable 'per se, when the plaintiff, lays special damages, and 
fails to prove it, he is nevertheless entitled to such damages as the Jury think 
right to give him. It would be otherwise if the words were not actionable per se. 
1% the present case the gist of the action is not the special damage, but the unlawful 
attachment ; and the plaintiff would not have been precluded from recovering^ 
ordinary damages for that actionable wrong, "even if he had wholly failed to prove 
the special damage laid. 

Taking this view of the case, their Lordships feel that it is not desirable to re- 
mit the cause for the assessment of damages in India, since no case has been made 
for taking fresh evidence, and the Judge below would have only those materials for 
judgment which are now before their Lordships. ^ 

They have, therefore, determined to take the course which was taken by this 
Committee in the case of Le Breton vs. Ennis, 4 Moore’s P. 0. Reports, p. 323, and 
to assess the damages themselves. It must be confessed that the appellant has not 
given the best evidence that he could have given on this point. He might have 
proved for what the indigo had been sold, and for what it might have been sold if 
it had not been damaged and had been sold at the proper time. Weighing, however, 
all the circumstances of the case, their Lordship’s feel justified in assessing the 
damages at rupees 500. ^ ^ 

Their Lordships have felt some difficulty about the costs ip, *the Courts below, 
and those of this appeal. The costs of an action in India, particularly the stamp - 
duties payable on the proceedings, depehd a good deal on the value of the thing 
claimed. It is accordingly the practice of the Courts in India, when a plaintiff 
has recovered less than he has claimed, to apportion the costs in the proportion 
which the amount recovered bears to that which was claimed. In the present 
case there are strong • indications of a bad feeling between the parties, which, if 
it prompted the original attachment, has probably, on the other hand, induced the 
appellant to swell his demand beyond all reasonable bounds. The evidence affords 
no grounds for a claim for damages amounting to the appealable sum of rupees 
to, 000 ; and the amount actually recovered falls far short of that sum. Yet, unless 
the claim had been thus unduly magnified, the appellant could not have appealed 
to Her Majesty. 

In these circumstances, their Lordships think they must direct the costs below 
to be apportioned according to the ordinary course of the 'Courts below, and that 
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they ought not to give to either party the costs of this appeal. In making the 
apportionment, the appellant will, of course, receive credit for any costs which he 
may have paid under the decrees reversed. 

The order, therefore, which their Lordships will humbly recommend Her Males'-^ 
ty to make is, that the decrees both of the Sadder Court and of the Civil Court of 
Mirzapore be revei-scd ; that the appellant be declared entitled to recover damages 
to the amount of Rupees 500 ; that the’ cause be sent back to the Sadder Court, 
with directions to enter judgment for the plaintiff for that sum, and to deal with 
the costs in both the Courts below according to the practice of those Courts in like 
cases ; and that each party do bear his own cdts of this Appeal 


The 3rd November 1866. 

Present : 

Lord Westbiiry, Sir J. W. Col vile, Sir E. V. Williams, and Sir L/Peel. 

Judgment— Pleadings— Principal and Agent. 

On A2>peal from the High Court of Judicature at Calcutta, 
E>shanchuDder Sing, 
versus 

ShamaOhurn Bhutto. 

Tho detei'mination in a cause sliould be founded upon a case either to be found in the pleadings, or 
involved in or consistent ’With the ease thereby made. 

If a man send an agent, with direct authority and positive directions to bid at an auetionand to purchase 
an estate, and the agent accordingly goes to the auction and bids for the estate which is Imocked down to 
him, but collaterally and in a bye manner enters into a distinct and separate contract with to individual 
that, in consequence of something to be done or to be forborne, he will pledge his principal to to that 

individual a ceitain sum— the principal cannot be bound by this bye .transaction on the part M tho'^gent. 

This is an appeal from the decision given by the High Court of Calcutta re vers- 
ing a judgment of the Court of the Principal Sadder Ameen of Santipore. The 
case is one of considerable importance, and their Lordships desire to take advantage 
of it, fpr the purpose o£ pointing out the absolute necessity that the determinations 
in a cause should be founded upon a, case either to be found in the pleadings, or 
involved in or consistent with the case thereby made. Unfortunately, in the present 
instance, the decision of the High Court appears to be founded upon an assmgjied 
state of facts which is contradictory to the case stated in the plaint by the plaintiff, 
and devoid not only of allegation, but also of evidence in support of ii 

The case made by the plaintiff alleges a distinct agreement between the plain- 
tiff and two brothers (whose names have been pronounced in a short manner— l^e 
one Koilas, and the other Eshen) that the three should be joint purchasers and joint 
owners — ^owners in common at all events — of a certain lease which was put up by 
a zemindar to be taken by public tender at a particular time. The plaint proceeds 
upon the allegation that the lease was taken by Koilas^on his own behalf and on 
behalf of Eshen and on behalf of the plaintiff, and that, in conformity with the 
agreement between the three, Koilas subsequently executed an instrument for the 
purpose of giving effect to the agreement. The allegations therefore of the plaint 
are inconsistent with the hypothesis of Koilas having no interest and acting in the 
traijsac^pn as agent dhly of Eshen. The plaint also proceeds upon a clear and well- 
defined ground of relief, contract and agreement between the parties interested. 
The decision proceeds upon What is set forth as an equity resulting from the rela- 
tion between Koilas and Eshen of principal and agent, and fi:om the alleged fact of 
Kfflas, in the execution of his authority, having given certain rights and interests 
to the plaintiff without which his principal (pshen) would not have been able to 
obtain the property in question. But, the difference between the two grounds of 
relief and between the t^o kinds of case is plain. 

* 3 k 
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The decision of the Oourfc of first instance; that of the Principal Sudder 
Ameen,' found the facts of the case to be in direct cootradictign to the allegations 
contained in the plaint It was found that Koilas had no interest at all ; that the 
""money paid to. the lessor was not money in which Koilas had any interest or right ; 
that Koilas acted from the beginning under the authority and as the agent only of 
Eshen ; that the contract was completed with the money of Eshen ; and that there 
is nothing at all to show that Eshen in any manner was made aware of, or was party 
or privy to the alleged transactions between, Koilas and the plaintiff. These facts 
being established by the judgment, and being therefore binding upon the High 
Court, which is not a Court at liberty to collect facts anew, it is very much to be 
regretted that the High Court should liav^e departed altogether from the case made 
by the plaint, and should have founded their conclusion upon an assumed case, wholly 
inconsistent with the recorded findings contained in the original judgment. That 
original jifdgment was the subject of an intermediate appeal, which however does 
not vary the matter, because the Judge of the first Court of Appeal thought it right 
to dismiss that application and to affirm the original judgment. 

We now come to consider the assumed state of facts which is the basis of the 
decision of the High Court. The High Court takes it that Koilas was nothing more 
than the agent of Eshen ; but the High Court appears to have in some manner 
or other arrived at this conclusion which does not appear to their Lordships to be 
warranted either by allegation or evidence, viz., that at the auction, or previous to 
the auction, there was an agreement between the plaintiff and Koilas that the 
plaintiff should abstain from bidding, and that in consequence* of that abstinence on 
the part of the plaintiff, Koilas succeeded in obtaining the estate at a less sum 
of money than otherwise he would have had to give, and that the defendant 
Eshen took possession of the property with the knowledge of that transaction^ 
on the part of Koilas. It is obvious that every one of these propositions of fact 
is a statement which it was incumbent on the plaintiff to have distinctly alleged, in 
order that it might be the subject of direct testimony. It is impossible to conclude 
parties by inferences of fact which are not only not consistent with the allegations 
that are to be found in the plaint, which constitute the case the defendant has to 
meet, but wdiich are in reality contradictory of the case made by the plaintiff! Jt will 
introduce the greatest amount of uncertainty into judicial proceedings if the final de- 
termination of causes is to be founded upon inferences at variance with the case that 
the plaintiff has pleaded and, by joining issue in the cause, has undertaken to prove. 

It is unnecessary, therefore; to say that it is impossible for their Lordships to 
accept anything like those conclusions of fact as furnishing a ratio decidendi in 
the present case. , Without adverting further to its being incompetent to the Court 
of Appeal to substitute a new statement of facts for that originally contained in the 
record, their Lordships further observe that, even if the case substituted were admit- 
ted to be true, and to be the competent subject of judicial enquiry, the legal conclu- 
sion which is attempted to be derived from those facts is not consistent with the 
settled principles of law or equity. Supposing it to be the case that a man sends 
^n agent with direct authority and positive directions to bid at an auction and to 
*purc’hase an estate, and the agent accordingly goes to the auction, and, in the 
execution of that authority, be does bid, and the estate is knocked down to him ; 
but collaterally and in a bye ’manner he enters into a distinct and separate contract 
-with an individual, that, in consequence of something to be done or to be forborne, 
he will pledge his principal to pay to that individual a certain sum ; it is quite 
plain that, upon every consideration of justice, the principal cannot be bound by this 
bye transaction on the part of the agent. If the agent makes a contract on the part 
of the principal, having a definite authority, and he exceeds that authority by insert- 
ing, a term in the contract itself, it would not be competent to the principal to say, 
1- will repudiate the inserted term in the contract, as being ultra vires imauthoriz- 
I .will obtain performance of the rest of the contract,” In^ such a case 
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althoiigli tlie agent bad no aiitliority for the additional term, yet, as it is an integral 
part of the contract itself, and the party selling was not aware of the want of authori- 
ty the principal could not enforce that contract without giving effect to the addi- 
tional term. But in the other case, the act of the agent, if effect were given to it, ^ 
would subject the principal, not only to the contract which he authorized, and which 
he may be required by the vendor or lessor to fulfil, but also to an additional liabi- 
lity which he never contemplated. 

Their Lordslnps are obliged to disapprove of the decision that has been come to 
by the High Court. They desire to have the rale observed that the state of facf s> 
and the equities and ground of relief originaJly alleged and pleaded by the plaintiff, 
shall not be departed from, and they could not concur in the conclusion of law which 
has been drawn by the Court below, even if they were at liberty to take into consi- 
deration the state of facts which that Court assumed. 

Their Lordships, therefore, will advise Her Majesty to reverse the decree that 
has been appealed from ; thereby confirming the original decrae and the decree of 
the Zillah Court, and to 'give the appellant the costs of this appeal, the application 
to the High Court being directed to be refused with costs. 

The 16th November 1866. 

Present : 

Lord Westbiiry, Sir J. W. Colvile, Sir K V, Williams, and Sir L. Peel. 

Sale in execution— Allegation, of benamee purchase— Onus probandi— Examina^ 

tion of witnesses by High Court. 

On Appeal from theV‘igh Oonrt of Jitdieaiure at Fort mUkm in Bengal 

Sreemunclumder Dey, 
versus 

Gopaul Chundei’^Chuckerbutty and another. 

Where a person hecame the purchaser of a talook under a decree for sale obtained by judgment-creditors 
of the owner, and an assignee of a judgment- creditor sued to have it declared that the purchase did not effect 
any transfer of the ownership of the talook, — Held that the wason the plaintiff to prove that the talook 
in question was still the property of the judgment-debtors and not the property of the purchaser. In 
matters of this desciiption it is essential to talce care that the decision of the Court rests, not upon siispt- 
cion, but upon legal grounds established by legal testimony. 

In considering a case of alleged fraud* in the purchase of an estate, it is material to enquire what 
relation the purchase-money paid bore to the value of the estate. 

The power given to the High Court by the Code of Civil, Procedure, of taking of its own motion origi- 
nal evidence anew, should be exercised very sparingly, and when exercised, it is desirable that the reasons 
for exercising it should always be recorded or minuted by the Court in the proceedings. 

The appellant in this ease became the purchaser of the talook under a decree 
for sale obtained by judgment-creditors of the owner: 

A summary application, to set aside the st^e, having been refused, the respond- 
ent brought tfie present action for the purpose of having it declared that the 
purchase did not effect any transfer of the ownership of the talook. 

|| The respondent is not himself a judgment-creditor, but lie is the assignee of h 
judgment-creditoi'. It appears that the respondent is a tenant upon the estate, and 
that, after some dispute had arisen between the tenants and the appellant, he 
purchased this outstanding judgment, and, by virtue of that purchase and a trans- 
fer of the judgment, has taken trhe present proceedings. The issue which was raised 
in the action so brought by the respondent, and the affirmative of which he has to 
maintain^ is that the talook in question is still the property of the judgment- 
debtors, and not the property of appellant, who was the purchaser. The affirma- 
tive lies upon the respondent ; he is to prove his case. 

- XJudoubtedly there are in the evidence circumstances which may create suspi- 
cion, and doubt may be entertained with regard to the truth of the case made by 
the appellant ; but in luatters of this description it is essential to take care that 
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the decision of the Court rests, not upon, suspicion, but upon legal grounds, estab- 

lishcd by le£i;al testimony. . .v i, 

ThLale relied upon by the respondent is mainly this, -that the purchase- 

■■money, which appears to have been actually paid by the appellant, was not in 

reality the money of the appellant. , . , ,* ^ j. •+ • 

In considering a case of alleged fraud m the purchase of an estate it is 
material to enquire what relation the purchase-money paid bore to the value of 
the estate. We have here a statement made by the respondent himself, that the 
talook was worth about 10,200 or 19,300 rupees, and we find that it was sold at the 
sale at which the appellant (being the assignee of the original bidder) became the 
nurchaser for 19,000 rupees, which was actually paid. 

That circumstance is not conclusive proof of a bona fide -purohase 1 ^ is . 
a strong circumstance,‘in considering a case which consists of allegations, that there 
was a collusive agreement between the judgment-debtor, that is, the original owner 
of the estate, and the appellant, to buy in the estate for the benefit of the judgment- 

The transaction appears to have been this : — A. person of the name of Petumber 
attended the sale as the agent of another person, who appears to oe -a man ot p^ 
Sv of the name of Mohesh Chunder. Petumber was declared best bidder, and 
Lseqiiently the purchaser. It seems -from the evidence that Petumber exceeded 
?he authority which had been given to him by Mohesh Ohnnder, his pnncipal. 
Mohesh Chunder had hmited the price to be given to a sum of money less than Je 
rrnount which Petumber had bid ; Mohesh Chunder, therefore either repudiated the 
contract or was desirous of getting rid of it. In that state of things Petumber 
rnplied to the appellant to take a transfer of the coatract;|and the appellant agreed 
so to do. The reason for the appellant purchasing the property does not appear. 
It does not appear, nor is there any testimony that would_ warrant at all the inference 
that Mohesh Chunder in sending Petumber to the auction was actii^g as the agent 
or on behalf of the judgment-debtor. It is sail that Mohesh Chunder was a distant 
relation of the judgment-debtor, but there is nothing like testimony to wareant the 
conclusion that Mohesh Chunder was acting on behalf of the judgment-debtor. 

No doubt that would not be material, if it were proved that the appellant, tne 
assignee of Petumber, was himself the agent or trustee of Judgment-debtor. 
If he was so, of course the estate in the hands of_ the appellant might be made avail- 
able for the satisfaction of the judgment-debts existing unsatisfied. 

To prove tliis, the circumstances relied on by the respondent, are hrst, tne tacr 
which it is alleged appears on the judicial proceedings under which the sale 
made, that two previous sales had been effected of this property,^ in bot o i. 
the real, though not the apparent, purchaser was the judgment-debtor^ 
those sales had consequently been set aside. The Courts below and ^ 

here appear to have considered that those facts justified the inference that “e J^o 
ment-debtor had formed the design in the present case, for the third time, 
the property through the instruriientality of a person acting apparently on ms 

^ ^Although the fact of these former sales may be referred to, as they appear on- 
the proceedings in the cause in which the sale was tnade, yet no legal 
affecting the integrity of the present proceeding can with any propreity be draw 

^’^°™ThrAext drcumstance relied upon by the respondent is this ; that the ap^l- 
lantand the judgment-debtor appear to livestill on good terms together ; ^ 

are not open and avowed enemies, which it is said would have been the _ne y 

•donseqiience if the appellant had in reality been the purchaser of the ju gme 

debtoris estate for his own benefit. .. • • .v. . w-il 

.(That is a circumstance, again, from which wc are of opinion that no 

‘Mlf^ce results, . , 
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The next thing relied upon by the respondent, and which is one of the main ' 
grounds of his case is this : — ^that the appellant is unable to give a satisfa<^ory 
account, -nay, may be supposed perhaps to have given a false account in part, as to 
the manner in which he became possessed of the money in question* 

Their Lordships have been much struck with the unsatisfactory character of 
the account given by the appellant of the manner in which he alleges he obtained 
the money ; but we cannot help feeling tliat it is an enquiry upon which it is not 
very difficult to suppose that the person who becomes the purchaser of an estate 
may be unwilling to give a very full statement* But this circumstance, although 
it may excite doubt, is not a thing from which we can legitimately infer that the 
appellant was a bare trustee of the purchase so made by him. 

And if it inclined us to doubt the appellant’s ownership of the money, there 
is still a great interval between that doubt, and the conclusion that it was the money 
of the judgment-debtor, or that the appelant acted in the matter on his behalf. 

It is for the plaintiff to prove that th*money was the money of the judgment- 
debtor, or that it was supplied or found by some third person for the benefit of the 
judgment-debtor ; but we find nothing which can be accepted either as direct proof 
of the fact, or as materials from which any such inference can be justly drawn. Two 
witnesses, called by the respondent himself, state that, as far as their knowledge 
extends, the circumstances and the condition of the judgment-debtors were such that 
they had not the means of supplying the money in question. The other evidence 
given by the respondent is that a pei^son of the name of Mohesh Chunder, some 
time after the transfer of the contract to the appellant, raised a sum of 19,000 
rupees, and that Mohesh Chunder was a friend and second cousin of the judgment- 
debtor, and therefore the respondent would have us infer that the 19,000 rupees so 
icaisediy Mohesh Chunder, being about the amount of the purchase-money for the 
talook'^as raised by him on behalf of the judgment-debtor for the purpose of com- 
pleting the purchase of the talook, or of repaying the money which it appears the 
appellant obtained from certain linkers at Calcutta, in . order to complete his 
purchase. 

We are asked, therefore, to hold that the distant connection between Mohesh 
Chunder and the judgment-debtor, and the equality in amount of the sums are 
sufficient grounds for the conclusion that the purchase-money was in reality the 
money of Moliesh Chunder, and that he found and advanced it for the benefit of the 
judgment-debtor. If we were to take away men’s estates upon inferences derived 
from such circumstances as these, it would be impossible that any property could 


It is material that this purchase is not really challenged by the judgment- 
creditors. They have not originated this action, but it is the fruit of the angry feel- 
ing of a tenant on the estate, who has sought. out a judgment-creditor, and got a 
transfer of his interest for the purpose of bringi;^ forward this claim ; and therefore 
the origin of the action and the circumstanc^under which it is brought are to be 
taken into account, when we are considering the truth and reality of the purchase 
by the appellant. 

It is natural to suppose that, if this purchase had been generally felt not to be 
bond fide purchase, it would have been questioned by the judgment-creditors them- 
selves, and that they would not probably, for a small consideration, bave 
patted with their judgments to another person, but would have instituted the suit 
themselves. 

In the conduct of the suit, there is' a circumstance which their Lordships think 
it right to advert to. 

When the matter came up by appeal to the High Gourt, the High Court was 
dissatisfied with the reasons given by the Court below, and with the evidence taken in 
it ; and the High Court, acting apparently ex mero mohi, and not at the instance 
of the parties, determined to take original evidence anew, by the examination of 
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other witnesses. It is a power given by the Code to the High Court, which may 
be ^ry whoiesome ; but it is (iesirable that the reasons for exercising that power 
should always be recorded or minuted by the High Court on the proceedings. A 
power of that character* should be exercised very sparingly ; because, where it is 
done not at the instance of the parties, but at the suggestion of the Court itself, 
witnesses may be called who are not the witnesses that the parties themselves 
would have thought fit to adduce ; and it is possible (which appears to be the case 
here) that the new original enquiry by the Court may be in itself imperfect, and 
not sufficiently extensive to answer the purposes of justice. 

The opinion of their Lordships is that the evidence which has been given (there 
having been the fullest opportunity of giving evidence against the appellant) is not 
sufficient to warrant the conclusion that the appellant was acting as the agent of 
the judgment-debtor. 

* It is easy to suppose a case in which|^he appellant might not in reality be the 

purchaser on his own account, and yet in which there w^ould be no 
ground for holding that the estate was the property of the judgment-debtor. It 
is possible to suppose that some of the family of the judgment-debtor might have 
been willing to find, either wholly or partly, the money for the purchase ; but if 
it were established that the money was not the property of the appellant, we could 
not derive from that the conclusion that the estate was therefore the property of 
the judgment-debtor. 

* It was said by the Counsel for the respondent that no other owner was sug- 

gested by the appellant. There was no obligation upon him to suggest any other 
owner. He was under no obligation 'to show whence the money was derived ; but 
taking everything against the appellant upon that plaint, there is still a great chasm 
between that inference and the conclusion which alone would support thj^actioa 
of the respondent, viz,, that the estate is the judgment-debtor s property, both at law 
and in equity. That is neither established, nor can be legitimately inferred from 
any of the facts which have been proved. ^ . 

We are, therefore, of opinion that the decree of the Court below must be 
reversed, and we shall humbly advise Her Majesty to order that it be reversed accord- 
ingly ; and that the action of the respondent in the Court below be dismissed with 
costs. It follows that the appellant must have the costs of this appeal 


The 17tli November 1866. 

Present : 

Lord Westbury, Sir J. W. Colvile, Sir E. V. Williams, and Sir L. Peel 

Loan-^Interest, 

On Appeal from the ISf^h Court of Judicature at Calcutta. 

Charles Sefton Guthrie and Sophia his wife, 
versus 

Frederick George Lister. 

Where a conti'act of loan stipulated that the legally demandable rate of interest should be 5 per nont.,. 
xt was held that a claim by the creditor of interest at 8 per cent., founded upon a bare promise of the debtor 
-to .pay 8 per cent., or upon the fact that the debtor had in account voluntarily debited himself with 8 per 
cent, in lieu, of 6 per cenf*., could not be maintained in law for want of consideration, amounting merely to 
ntcdtm pactum. 

This is a suit of a painful nature, which has arisen between a daughter and 
her father, touching the rate of interest payable upon a loan made by the father to 
her deceased husband. 

We think there was no necessity for any of the observations which have been 
ill ^the Court below, touching the evidence given by General Lister. It 
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appears to us that the account given of the transaction is reasonably consistent 
and clear from the beginning to the end. ' . 

It appears that Mr. Henry Inglis, the son-in-law of General Lister, was 
engaged in trade ; that the trade was lucrative ; and that he applied to General 
Lister to advance him money to be employed by him in that trade. General Lister 
assented, and lent to his son-in-law, on two several occasions in the same year, 
two sums of money, one amounting to 41,900 rupees, the other amounting 
to 19,500 rupees. On the occasion of these advances, two promissory notes 
were given by his son-in-law to General Lister, and in both those notes 
(because, although one only is produced, it has been admitted at the bar that 
there was another, and that the other must be taken tp have been of the 
same tenor with that which is produced), there is a promise by the borrow- 
er, Mr. Inglis, to repay the money borrowed with interest at 5 per cent, at the 
expiration of three years. The contention, now, on the part of the General, the 
lender of the money, is that he is entitled to interest at the rate of 8 per cent. ; 
that his interest is not to be limited to 5 per cent., which' is the prescribed rate of 
interest in the promissory notes. He might maintain that contention by proving 
either that at the end of the three years, the time for the repayment of the money, 
he forbore to press for the money, in consideration of an augmented rate of interest, 
or he might maintain that the contract, of the terms of which the notes are evi- 
dence, was superseded by a new contract, which allowed the money to remain for a 
longer period of time than three years, at an augmented rate of interest. But 
unless some such case can be proved, a claim of interest at 8 per cent, founded upon 
a bare promise of the debtor to pay 8 per cent, or upon the fact that the debtor has, 
in account voluntarily debited himself with 8 per cent, in lieu of 5 per cent., could 
npt be maintained in law for want of consideration, amounting merely to nudum 
pactum. 

It is satisfactory to find that the history of the introduction of the 8 per cent 
into the dealings between tbe parties is very clearly given by General Lister 
himself ; and it is a history which is very creditable to his son-in-law, Mr. Inglis, 
but which is inconsistent "with the General’s founding upon the circumstances any. 
legal claim. W.e prefer to the allegations now made in the plaint, — we prefer to 
take the letter of Geneial Lister addressed to his. daughter after the death of her 
husband, in which he gives her a narrative of the ti'ansaction between himself and 
his son-in-law ; ^nd ujx>n an accurate examination of the contents of that letter, 
it is clear that the General distinctly states there was but one contract on the 
subject of interest, which he made with his son-in-law. He states the stipulation 
was that the legal interest, i. e., the legally demandable rate of interest, should be 
5 per cent., but that on the occasion of the loan being made, the son-in-law of his 
own accord said, — “ I shall pay you 8 per cent interest, because I shall he able to 
make more than three times that rate by the employment of the money in trade.” 

It is plain that these words were not intended to supersede the written 
engagement. Independently of this, we find the General giving a striking narrative 
of what occurred between himself and his son-in-law subsequently, some time after 
dhe notes had been made, when the son-in-law rendered a written account in which 
he had charged himself with 8 per cent. The General’s words amount to this :~ 
''I pointed out to Mr. Inglis that he was charging himself with 8 per cent, 
interest, whereas I was entitled only to 5 per cent but the son-in-law said,— It 
is all right, I can make more than three times that amount by the use of yopr 
money, therefore I desire to pay you 8 per cent.” That conversation, again, is 
clear acknowledgment on the part of the General that he regarded himself as the 
legal creditor of his son-in-law for only 5 per cent. It is in perfect harmony with 
the account given in the letter that the engagement originally was for 5 per cent, 
but that the son-in-law said, — “ He could afford to pay more and the General 
answered^ ^^Yoii can dQ as you please about it” It was left, therefore, to the 
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arbitrium of tlie son-io-law, if he chose to pay 8 per cent., to pay that amount * 
bpit the legal relation which was created, 'vt^as an engagement to pay 5 per 
cent. only. 

What was done subsequently is not inconsistent with that. We have the fact,, 
that subsequently to the date of the promissory note, on several occasions, the 
son-in-law rendered to his father-in-law accounts current, in which he debited 
himself with 8 per cent, instead of 5 per cent, and that he continued that practice 
down almost to his death ; for in one of his repositories after his death, his widow 
found three accounts of written papers, in which also he had debited himself with 
8 per cent. If there had been no written promissory note, or if there had been no 
history given by the creditor making the claim of the origin of the introduction of 
the 8 "per cent., the accounts so made out by the debtor might be a legal ground for 
presuming that the original contract had been to pay 8 per cent., or that there had 
been a new contract to pay that rate of interest. They cannot, however, be used 
as evidence that the original contract contained in the promissory notes was done 
away with, and a new contract substituted, for the reason we have already given, 
m 0 .y that the General admits that when he saw the first account with interest at 8- 
per cent, he treated it as a thing to which he was not entitled. Clearly, therefore, 
there was no contract entitling him to 8 per cent existing at that time ; and with 
reference to the subsequent accounts, with perfect notice of those accounts, because 
he had them in his possession, the General writes to his daughter the letter to 
which we have referred, explaining how it had arisen, giving, as we have already 
observed, a history of the introduction of the 8 per cent, that it was a voluntary 
offer by his son-in-law, and that the General did not fasten it upon him, and make 
it part of the contract, but said to his son-in-law, You shall be at liberty to do 
as you please about if’ „ 

The result of the whole, therefore, seems to bo plainly this, that so far as the 
legal right is concerned, there is but one contract existing for valuable consideration 
and capable of being enforced, viz., the contract made at the time of the loan, in 
conformity with the written obligation for the loan contained in the promissory 
notes ; that all departures from tliat in respect of intei’est are departures . which 
have been made from mere good-will and sense of duty on the part of the son-in- 
law, who is the debtor, but not as being the result of any legal contract or obliga- 
tion between him and Ms father-in-law. 

There is no trace that the father-in-law ever treated the matter, up to* the 
time of making the demand, as one which entitled him as a matter of right to inter- 
est at 8 per cent. ; he always treats it as a matter of bounty and favor on the part 
of his son-in-law ; and he tells his daughter he left his son-in-law at liberty to do- 
as he pleased about it ' <• 

We regret that the demand lias been now made. It appears that, when the 
interest is reduced to the legal rate, the sum paid by the present appellant was 
more than would satisfy the whole demand of the General according to his just* 
right, and the action, therefore, was brought when there was nothing due on the 
part of the appellant. The consequence must be that the decree\ of the Court 
below must be reversed, and the plaint dismissed, and the costs of the proceedings 
below, and of this appeal must be borne by the respondent, General Lister. 

We will make our report, and humbly advise Her Majesty accordingly. 
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tprtl Westbiu-y, 


The 17th Novembct 1866. 

. Present : 

,, Sir James W, Colvile, Sir E. V. Williams, 'and Sir Lmvrence Peel. 
Hindoo Law— Partition —Undivided Property. 

On Appml from tJie Sudder Deivanny Admolut of Madras. 

Appoovier,- 

•versus 


Hamasubba Aiyaii aad otheis. 


1. np^'ORsnrv to render a division of iin divided pvop'erty 

An actual partition among themselves, with regard to parti- 

tofp But\vh('.n tlic members of an ownershiT) in certain defined shares, then the oliarac- 

.S >ropet“yNlal, it s!n,Il heneelorth bo ™ 

tor'o/unflividc^d iTroporty and tjj;, (.gtato a definite and certain sliare -vv'bieh he may claim the 

1 t . from a decree of the Sudder Court at Madras, which 

This is an of Tinnevelly, which itself affirmed the on- 

affirmed the 1 J® ^Jneen of that District. It is therefore aa appeal from 

■giual decree of the Sude ■ ,• +tjQ ^laim of the appellant, 

three decrees unanimous ° allegation that certain property, shares 

The present appea rs founded ^iroperty of the 

in which are ciaimed a member, and which was originally an 

family of which the PP , defence to the appellant’s claim is an 

£tm“S we "ilf»ll,'for Ibe present purpose, a deed o( dirisiee, dated 22ed 

“•teltl^riaeiplee, ot 

the appellant. One of them is t c , ^ ^ division having been agreed upon, 

members of an undivided fami .Pf fa,i^iiy_ that deed is ineffectual to. 

by an. actual partition by such doctrine has been established, and 

Their Lordships ‘I® i^^fL^ySo^eed upon error in confounding the 
the argumfent appears to tlieu £,jgc£ to which the title is applied, 

division of title with the ^ ® tiidivided family in Hindoo Law, no m- 

_ According to the ^ undiviLd, can predicate of the 

dividual member of that 7; , ^ particular member, has a certain definite 

joint and undivided property, V, h £ • A gould go ta the place of the receipt of 
share. No individual of an undi . ^ bailiff of the rents a certain definite 

. rept, and claim tO' take from the ^-.g^ertv must be brought according to the 

' shark The proceeds m then d%alt with 

theory of an undivided family, members of an undivided family. But 

according to the modes of ®"J,°y’?^£ •!„ ^gree among themselves with regard to 

when thS members B'llect of ownership, in certain 

particular property, that it sbal „ndivided property and joint enjoyment is 

^igur?ec"d 7 ,'‘ 2 d'’retjj in se™»Ity. nlthongh the pt.jerty itself ha, not been 
actually sevferecJ and divided. _ iyaforior Courts which have been relied upon by 

, With reference to the cases n^ ^ that there is not to be found 

the appellant, we believ^ upon the doctrine contended for with reference to 

in aSy., clearly and ‘®™S!Si„*^wne,Aip into ,epa»tc ownership, namely. 

au agreement for th.6 comveibiou- 01 J 3l 
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that such agreinent is of no effect to convert an undivided family into a divided 
family without an actiia.! partition. ‘ 

In the last case cited and relied upon by the appellant, decided in the month 
of Februaiy 1865, in the High Court at Madras^ the Court refuses to assent to the 
■doctrine that nothing short of an absolute*paitition by mete’s and bounds in the life* 
time of the different members will make the shares of the property divided. 

Undoubtedly their Lordships would be unwilling to reverse any rule of property 
which had been long and consistently acted upon in the Courts of the Presidency 5 
but it is impossible for them here to come to the conclusion that the doctrine con- 
tended for by the appellant is to be considered a rule which has been so accepted or 
acted upon by those Courts. Upon an examination of the cases, it will be ffound 
fhat in some the deed of partition was not attended by any subsequent act^ and had 
been repudiated by the subsequent conduct of the parties ; and in another of the 
■cases cited, where there had been a decree of partition, it seems that the decree of 
partition had been abandoned. 

If then therules derivable from the true theory of undivided family are such as we 
•have described and are not at variance with any settled course of legal decision, let 
us apply those rules fo the deed upon which this case in reality depends. 

The appellant admits that the deed was operative with regard to a certain 
number of villages, because, he says, those were actually divided ; but he contended 
it was not a deed which made the family a divided family with regard to the 
rest of the villages, because it has not been followed actual partition. ♦ 

It is necessary to bear in mind the tw^o-fold application of the word division.’' 
There may be a division of right, and there may be a division of property ; and 
thus, after the execution of this instrument, there was a division of right in the 
whole property, although, in some portions, that division of right was not intended 
to be followed up by an actual partition by metes and bounds, that being postponed 
till some future time, when it would be convenient to make that partition. 

The deedf after dealing with the villages that were intended at once to be the 
subject'of an actual partition, proceeds thus : — ‘‘ But inasmuch as it is not intended 
to divide now.” What is the meaning of the words divide nowf’ Clearly, to make 
the same partition of the villages that follow as had previously been direct to be made 
of the villages which precede. “ But inasmuch as it is not convenient to divide now 
one moiety of the villages” (then follows an enumeration of the villages) shall 
divide every year in six shares the produce of them and enjoy it, after deducting the 
Sarkat sist and charges on the villages.” Nothing gan express more definitely a 
conversion of the tenancy, and with that conversion a change of the status of the 
family quoad this propei'fcy. The produce is no longer to be brought to the com- 
mon chest as representing the income of an undivided property, but the proceeds 
are to be enjoyed in six distinct equal shares by the members of the family wdio are 
thenceforth to become entitled to those definite shares. Thus — using the language 
of the English law merely by way of illustration — the joint tenancy is severed, and 
converted into a tenancy in common. 

Then, if there be a conversion of the joint tenancy of an undivided family into a 
in common of the members of that undivided family, the undivided family 
becomes a divided family with reference to the property that is the subject of that 
-agreement, and that is a separation in interest and in right, although not immediate- 
. *7 followed by a actual division of the subject-matter. This may at any 

'ime be claimed by virtue of the separate right. 

The words with which this instrument of the 22 nd of March 1834, concludes 
manifest an intention to become divided ; for after expressing that they had already 
(hviifed the silver, brass, utensils, the parties use these words : — We have hencefor- 
uq' interest in each other's effects and debts, except friendship between us.” 
Wo: find, therefore, a clear’ intention to subject the whole of tlie property to a divi- 

t)f inte3;^sValthough it was not immediately to be perfected by an actual partition. 
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■nr 1 otro (.vfltYiined the whole of these papers with great anxiety and care ; we' 
as^sted bVthe argumLt at the Bar and by the able manner 
have beeii'veiy mncti asasrea y a prepared. • We have no doubt of the 

i„ whioh ““ “lijfble to IB« matL or of the legal effool of this deed of 
2“ U tl,»Sin law a coevereion of the character of the property .ad 

March 183 . fhe family converting it from a joint to separate owiier- 

an alteration ^ law is correct, m.., that that is-sufficient to 
ship, and to make a divided possession of what was previously 

«=lt«lpart.t...o£ 

the subject-matter. ^ decisions of the Courts below, and 

« tSrifrigM'iS Sr^Ssi; to d« thie eppe* aod to dicociee rt 

'"“’r5.e .pp.U.ot wldch h'e'to™ 

■merely confirm the decree of the Court below. 

The 15th December 1866.- 
Present : 

lord Weetbufy. Si, J. W. Colvile, Sir R V. Willi™.^ a.d ^ Peel. 

Mahomedan liaw-Marriage and Legitamar^ ' 

On from the Judicial Oommisswuer oj Oude. 

’ ■ Ashruffoodowlah Ahmed Hossein and another, 

verms . ^ , 

liyder jEtossein Khan. * 

According ^ Maiiomcdim Law mere t iSJfe °thfoffSi°4 

ledirment, is not sufficient t» raise such a IcgEd L fTf_resumption mnst be one of fact, and, a-syuch, 
SS’ and actaowledgme;^ SarV^rolSnct TsX'eauent marriage so far from furnisLmg 
subject to the application fade at least excludes that presumption, 

a ground for presuming a puo r = of Mr. George Campbell made by him when 

This is an appeal f Oude which reversed a decision in fhvor of the ap- 

Chief Judicial bNn Fraser, the Civil Judge at Lucknow, 

pellants, the “ Sir Lordships^c® parte, and, difficult in itself, occasions. 

The case comes before their „ anvietv and difficulty. The appellants 

by its being heard beirlof AmLnooddowlah Bahadoor, the late 

are son and <^‘“SWei, an as>u ^ claims to he, also a legitimate son, 

vizier of the ex-kmg vizier bounding Ms claim on a moottah marriage 

’ of his^iother, \nd ol his birth “ L' ma^T 

Sh^iiSet" °°T^' appoints deay the alleged parentage. leg.t,.aacy. 
and acknowledgment. . . ^ + 1 ,;=, ortnonl results from a precedent litigation 

hetwSt:ptas,KhXrn^iSl rdary* . acoVa -eretW- 

“ifS™ of the vWedeath, XS^uThyt Ste ih1 

his family,' having been sonie F® ^ ^ ^ suspicion of a grave offence 

vizier, from the honse, and lenou ^ ^ Executed a formal instrument, which 

imputed to him. On that glaring the respondent npt to 

Maedhn? of toviier'e dealh, tl4 reapopdenl, whatever hu. legal 
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status, was uot de facto an apparent heir of the vizier, and the possession of the 
vizier’s estate was, after his death", in some one or more of his undisputed heirs, and 
no risk of disturbance from disputes as to possession seems to have existed. 

A portion of the property appears from the statements on the record to have 
consisted of Company’s paper, endorsed generally to the heirs of the vizier, But 
this state of endorsement did not require the institution of a merely possessory suit. 

In this state of things, the respondent preferred a claim to be admitted as co-heir to 
'a joint possession of the estate of the late vizier, and his claim being disputed by 
the appellants, this gave rise to' a kramary suit to enforce his claim to possession. 

If a smt ofthis kind, which cannot determine right, be instituted where the actual 
possession is quiet, and’ where the question in dispute necessaidly involves right, 
the claimant should at once be directed to proceed in a regular suit ; for if he pro- 
ceeds under the Acts subsequently referred to, an .expensive and inconclusive 
litigation is the probable result. . , . . 

It is unnecessary to go through the history of this previous litigation m detail, 
or to examine the correctness of the course adopted in its several stages. It 
was attended with varying success, and finally ended with a decree of Colonel Abbott 
on "appeal, in favor of' the respondent, which is to be found at page 9 of the Appen- 
dix. That gentleman, the Commissioner and Superintendent of the Lucknow Divi- 
sion, after referring to the Acts of the Indian Legislature, XIX of 1841, XX of 
1841, and X of 1851, under which, or one or more of which, the summary proceed- 
iim was instituted, observes of them, “they cannot determine right, but they place 
the primd facie heirs in posse.ssu)n, and leave the subject to litigation m the pro- 
per course of law.” This decision, then, was intended to establish a primd facie title 
in the respondent as co-heir, leaving the right undetermined ; but in this case no 
primd facie title exists distinct from the complete title in dispute ; the whole sub- 
ject of litigation resting on legitimacy alone. The right to that status w'as left 
undetermined, and was to be decided in a regular suit, to which the appellants 
were referred. . 

In consequence of this decision, the plaintiffs brought their suit m.the Civil 
Court at Lucknow on the Cth June 1861. The object of their suit, as it appears 
from the plaint, was to be relieved from the effects of that summary decree, and to 
.establish the respondent’s illegitimacy, so that the proceeding wept nn in a some- 
what inverted order, .^arising froni a misunderstanding of the object o'f those Acts. 
The plaint in that suit is set out at page 19 of the Appendix. The plea is not set 
out at length, -but an abstract of it is to be found in Mr. Fraser’s judgment at page 
SO of the Record. The issues are set out in the same page thoy, as also the 
finding.s on them at page 85, are carefully framed, and evidence an accurate 
knowledge of the Mahomedan Law as to legitimacy. The 1st, 2nd, and 3rd issues 
are alone necessary to, be stated here, as nothing which affects the decision of. 
tliis appeal turns upon the 4th issue, which relates merely to the share if legitimate, 
and a claim to maintenance if illegitimate. The 1st, 2ud, and 3rd issues are as 
follows : — 

j st.—Did Nawab Amenooddowlah (deceased) contract moottah with defendant s. 
mother before or after his birth ? 

2nd . — Has the deed of repudiation (A, dated 23 Suffur, 1272 Hijree) the effect 
, of .cancelling previous acknowledgment of defendant’s legitimacy, if such were 
,'made? 

' 3rd. — If defendant be not a legitimate son, is he an illegitimate .son of deceased ? 

It was admitted on the pleadings that a moottah marriage at some time had 
.beep ^contracted between the late vizier and the respondent’s mother, but the plaiu- 
£i:S"sta;ted in effect that the conception and birth of the respondent 'preceded (hat 
.ipai^iage. The. plea distinctly stated the marriage, though without assigning a, date 
alleged the legitimacy of the respondent as , a child boim of tliat marriage. 
,'hxi^ehce of a moottah niarriage, therefore, at sometime' was not contested, and 
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tlie first issue, whicli by implication admits a marriage, is framed correctly on that 
state of the pleadings. The second issue, it may be observed, is also very correctly 
framed. It substitutes for the ambiguous word sonship,^" which might include an 
illegitimate son, the word legitimacy,"' and uses the word acknowledgment" in* 
its legal stinse, under the Mahomedan Law, of acknowledgment of antecedent right 
established by the acknowledgment on the acknowledger, that is, in the sense of a 
recognition, not simply of sonship, but of legitimacy as son. The first and second 
issues include the two legal grounds of legitimacy, viz., marriage and acknowledg- 
iljent, to which the plea is limited.- Ackpowledgment in the sense of treatment, as 
evidence simply of marriage* or of legitimation, could not have been included with 
propriety in’ the issues, though as evidence it would not lose any part of its efficacy 
by reason of the wording of the issues. ^ 

It is not necessary to state the evidence in detail, nor to weigh the conflicting 
direct evidence ; since both CourtvS, viz., the Civil Court and the Court of the Com- 
missionei', agreed in their view of the facts generally on which the decision turned, 
the latter adopting the facts as stated in the judgment of Mr. Fraser. Mr. Camp- 
bells judgment was founded mainly on the inferences which he drew from those facts. 

Mr. Fraser was assisted in his decision of this important and difficult case 
by a punchayet as it is termed, formed out of twenty Mahomedan gentlemen, 
selected with care, and reduced to ten by five challenges on either side ; and as the 
reduced number consisted of ten men, including the high priest, and another Mus- 
sulman priest, all of whom are stated to have been mutually approved on both 
sides, a more competent tribunal could hardly have been appointed for the decision 
of such a case. Their opinion against the claim of the respondent was unanimous. 
Their opinidn bad substantially the concurrence of the Judge, Mr. Fraser, who made 
it the ground of his decision, treating them as assessors, and concurring in their 
fending. 

On a question of Mahomedan Law, so closely allied as it IkS with the religion 
of the Mahornedans, the opinion of priests, of the dignity of these, would be en- 
titled to respect, since they are unlikely to be ignorant of it or consciously to 
.swerve from it. Such a decision, therefore, creates a more than ordinary presump- 
tion in favor of its correctness. It cannot readily be supposed that the high 
priests would sanction So irreligious an act, in the view of Mahornedans, as the 
sacrifice of a son's legitimate status, conferred by acknowledgment ■ of a father, to 
mere caprice, or to, resentment working on the mind of the father; and their’ 
decision does not seem to be open to the suspicion of a tendency in the members 
of the punchayet unduly to augment a father’s power. Upon turning to the find- 
ings of the issues, they appear to furnish no ground for questioning the care, or 
learning, or impartiality of the punchayet. 

On the first issue, they find that the moottah marriage took place after birth. 
Mr. Fraser says that, according to the stronger evidence, . impregnation took, place 
during the service, and therefore before the marriage. The second 

finding is as follows We do not find that deceased's acknowledgment that 
Hyder Hossein was born of his body has been 'proved according to the conditions 
jof the law-; therefore the deed of repudiation is correct." This finding, if it were 
construed litei^ally, and disconnected from the context, would seem to favor’^ the 
belief which Mr. Campbell seems to have entertained, that the punchayet may 
have been proceeding on some stricter rules, of evidence, under the Mahomedan 
Law, than the procedure of the Courts at Lucknow authorized j' but there is no 
proof that such was the case, and it cannot be presumed that any rules of the 
Mahomedan Law of evidence were adopted by them which they could not legally 
adopt. The presumption should be in support of the. regularity of their course, 

The rules of evidence of the Mahomedan Law were not generally in force 
there : it catiuot be inferred without proof that they meant to be governed by rules 
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of evidence foreign to the tribunal The whole sentence must .be read together. 
Their conclusion, iherefore'' the deed of repudiation is correct, is a conclusion 
from the former part of the sentence, and they are plainly referring to that species 
of “acknowledgment’' which the second issue embodies, viz., one of legitimation, 
and not one simply, constituting a piece of evidence. This is explained also by 
what follows in the statement of the priests as to the law constituting proof of son- 
ship. “They reply, had the Nawab distinctly stated defendant is to be his son, 
whether orally or in writing, that would have been conchtsive/^ They say nothing 
here of any peculiarity of proof of such a statement, as a necessary condition of ils 
legitimating power. The conditions of law to which this passage probably refers, 
are - those which are to be found in the 3rd .Volume of the tiedaya, p. 168, title 
“ Miscellaneous Cases,” which treats of acknowledgment of parentage ; and the 
terms “conditions of law” would refer on that supposition to “ acknowledgment,” 
and not to the more immediate antecedent “ proved.” But supposing that the 
learned Commissioner was correct in his conclusion that the puncbayet had proceed- 
ed on some special rule of evidence under the Maliomedan Law, applicable to 
acknowledgment of parentage, the rejection of their finding on^^that ground merely 
would not be reconcileabie altogether with the opinion expressed by the Privy 
Council in their judgment (at'p. 308 of the 3rd Vol of Moore’is Indian Appeals) 
in the case of'Khajah Hidayut Oollah vs. Rai Jan Khanum : “ We apprehend,” 
say their Lordships, “ that in considering this question of Mahomedan Law (that 
is, the question of legitimacy), we must, at least to a certain extent, he governed 
by the. same principle of evidence, which the Mussulman lawyers themselves would 
apply to the consideration of such a question. 

' The general rules of evidence of the Mahomedan Law did not prevail in the 
Courts in which that cause was heard, any more than they prevail in the Courts- 
-at Lucknow ; but in relation to that particular subject, so intimately connected 
with family feelings and usages, that deference was recommended if not enjoined. 

Taking the whole of this finding together, and viewing it with relation to the 
particular issue which it finds, it appears to do no more than say, as sonship does not 
appear, that is, as the respondent is one of doubtful parentage, the deed of repu- 
diation is correct, whereas it would have been untenable after au established 
acknowledgmojQt ; this reconciles the opinion here expressed with that of the priest 
at p. 6 of the Appendix, I. 68. , ’ 

On the third issue the}’’ find thus : — We do not find it proved that Hyder 
Hossein is a son begotten of the body of the deceased Nawab.” The propriety of 
this finding with reference to the matter in dispute, viz., legitimacy, resolves itself 
into the question whether, on the whole evidence in this cause, legitimacy ouglit to 
have been declared to be established. The consideration, therefore, of this part of 
the ca^e is for the present postponed. 

The judgment of Mr. Fraser is to be found at p. 35 of the Appendix. He 
states in the cohfimencement of it, — “ that the onus of proof in this case was thrown 
on the plaintiff, for the defendant had acquired the right of beiog regarded as one 
of the legitimate sons of the late Nawab Arneenooddowlah, such being the sum- 
mary judgment passed by the Commissioner.” The reason assigned seen^s to ad- 
mit , the correctness of the general rule, and to assign to the appellant the burthen 
of proving what is substantially a negative, to the inversion also,^ in this case, of 
the ordinary course of proceeding as to possevssion. The title of the respondent, 
if established, was one in privity with the appellants’ title. The mere fact of pos- 
session of -a portion of the disputed propei’ty by either party was not a matter of 
.Afiy importance to the decision of the question on whom the burthen of proof rested 
d^> thi^, ca4;tse : that depended on the nature of the issues. 

this inversion of the usual order of proof a subject of com- 
decision. In many cases, undoubtedly, an unauthorized transfer o£ 
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J)0^s^‘ssion ■would work serious injury and injustice to a claimant ; l)ut in this parti- 
cular case, it does not appear that the mistake as to the transfer of possession, 
and as to that of the ooius probandi which, in the judgment of Mr, Fraser, it^ 
* involved, worked any real injustice or imposed any difficulty on the apj)ellants from 
which they would otherwise have been free ; and their Lordships! decision is 
tinaffected by this objection. 

This preliminary objection to the mode in which the case was dealt wdth below 
being removed, it becomes necessary to view the whole of the facts in proof in the. 
cause ; for the case really depends on a conflict of evidence and the due application 
of presumptive proof. The facts on which the Commissioner grounded his decision 
he took from the judgment of Mr. Fraser in the Court below, but they require 
to be stated with one not unimportant addition, the want of which was made, 
on the argument, a ground for questioning the correctness of his view of the 
acts. 

It appears to have been a mere omission of statement; the fact, does not 
appear to have escaped the attention of the Commissioner. The addition re- 
quired is this, that the mother of the* respondent entered the vizier's family 
as a servant in a menial capacity, and served in that capacity for some time, 
and after some period of service was taken behind the purdah. The vizier, 
it may be observed, was then simply a darogah, not much elevated in posi- 
tion above the woman whom he -hired and afterwards ^married. The facts, then, 
■when stated more fully, should stand thus that the mother of the respondent 
entered the service of the darogah, afterwards the vizier, in a menial position as cook ; 
that she was a widow ; that the date of her husband's death was not proved ; -that 
she went out in the counse of her .service into the bazaar to make purchases, and was 
taken subsequently behind the purdah ; that the date of the commencement of her 
co-]iabitation with the darogah w^as hot proved ; that the date of her pregnancy and 
of the birth were not proved ; that the date of the moottah marriage was not prov- 
ed ; and that it was not proved that aiiy change in her position or treatment occurred 
before the date of her pregnancy. There is, therefore, a total failure of proof whether 
marriage preceded or followed pregnancy. 'Mr. Fraser said that pregnancy com- 
menced during the service. Mi*. Campbell removed the difficulty by a presumption 
of an antecedent marriage. Can the defect of the evidence in this case be supplied 
by a presumption placing that marriage itself at a time anterior to pregnancy ? 
This is the main question in the cause. 

It is to be observed, in considering the propriety of strengthening the weak- 
ness of the direct proof by this last presumption, that the mother was living at 
the time of trial, and that the date of her marriage was a fact which she was 
competent to prove, as well as the time of the birth of her child. No explanation 
has been afforded by the Judges who have heard this 'cause, why the evidence fails 
on these important points, or why that is to be worked out by a presumption from 
marriage which living testimony might support, especially in a case where the 
treatment has been interrupted, and an impediment of more or less weight interposed 
by the repudiation of the parentage by the reputed father. It would be an easy 
matter to legitimatize a child conceived before marriage by withholding proof of the 
time of marriage, and resting on an inference from the marriage itself. These or 
similar reasons may have been pi^esent to the minds of the pimchayet when they 
found, on the first issue, that the birth succeeded the moottah marriage. It is import- 
ant to consider the real nature of such a document. It has no effect whatever on 
the status of a legitimate son, whether legitimate by birth or made legitimate by 
acknowledgment. The finding, of the punchayet does not contravene that posi- 
tion. Their finding on the issues as to acknowledgment and sonship leaves the re- 
spondent in the position of a son of an unacknowledged father. On the status 
of such a son, the renunciation may be operative according to the Mahomedan Law ; 
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but it is not conclusive, and may be contradicted and disproved, and does not sectii 
to be moi’e weighty in itself than a declaration by a deceased parent in a case of 
^pedigree. The punchayet say that the renunciation is correct, that is, that their law 
admits it to take eJEfect ; whereas in either of the other cases '' the denial is unten- 
able,'^ p. 6. It might be inferred from the proceedings of the punchayet alone, 
that such an instrument is in use amongst the Mahomedans ; a simMar document 
was admitted in proof in a case which came before the Privy Council, Jeswunt 
Singhee vs. Jet Singhee (3 Moore's Privy Council Cases, p. 253). Had this 
deed of renunciation been evidence on which I'eliance could be placed as to the denial 
of sonship whicii it contained, then it might have* sufficed to displace a mere 
presumption of legitimacy, founded on* treatment as a son of one in truth 
illegitimate. It might be designed and suffice to remove a growing repute. That 
document, however, cannot be relied on. It was executed under great I'esentment ; 
it spoke the mind of one irritated by a grievous sense of wrong, and it would bo 
dangerous to give effect to such a document, so prepared and executed, and to place 
it in the power of an irritated man to bastardize his offspring by*an instrument exe- 
cuted under a sense of wrong, especially amongst a vindictive race. It is so difficult 
to credit the story that the vizier adopted the respotident, who^on that supposition 
would be the bastard son of a loose woman of low degree by some unknown father, 
that the insertion of that statement in the deed detracts greatly from its cre<lit ; an 
untrue account of the origin, of the vizier's connection with the respoudent*givos 
rise to some degxee of suspicion that the disclosure of the real state of the case might 
aid the respondent’s claim to be deemed legitimate. 

’As it appears, then, that the punchayet below, and the Court which adopted 
its finding, attached an undue importance to this deed of renunciation, and as this 
undue estimate of its weight may have greatly influenced their findings on the othet 
issues, the learned Commissioner seems to be substantially correct in formiug his own 
judgment independently of the findings, in which there ha\] been a miscarriage.. 
Whether he was correct in deciding the issues *in favor of the respondent, is a doubt- 
ful and difficult question. It would be desirable to know to what authorities, if 
particular qases were in his contemplation, Mr, Campbell refers at page 44, 
para. 12. . 

Unfortunately, he does not name any, hut be refers to Mr. Baillie's Book on- 
Inheritance.as questioning the broad assumption that mere continued cohabitation 
suffices to raise such a legal presumption of marriage as to legitimatize the 
offspring;" This statement drops the important qualification “ with acknowledgment. " 

. The binding decisions on this subject must be looked for in tlie judgments of the' 
Privy Council. No decision can he found there which sujoports so broad an assump- 
tion, or which, when rightly understood, is in conflict ‘with the law as stated by the 
priests in this case. ' 

The presumption of legitimacy from marriage “ follows the bed," and whilst 
the marriage lasts, the child of the woman is taken to be the husband’s child ; but 
this presumption follows the bed, and is not antedated by relation. An ante-mip- 
tial child is illegitimate. A child born out of wedlock is illegitimate ; if acknow- 
ledged, he acquires the status of legitimacy. When, therefore, a child really illegi- 
timate by birth becomes legitimated, it is by force of an acknowledgment express or 
implied, directly prove or presumed. These presumptions are inferences of fact. Tliey 
are built on the foundations of the law, and do not widen the grounds of legitimacy by 
confounding concubinage and marriage. The child of marriage is legitimate as soon 
as born. The child of a concubine may become legi timate by treatment as legiti- 
mate. Such treatment would furnish evidence of acknowledgment, A Court would 
not be justified, though dealing with, this subject of legitimacy, in making any 
presJimptions of fact ^ which a rational view of the principles of evidence would 
^ exclude. The presumption in favor of marriage and legitimacy must rest on sufficient 
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grotiviAs, aiii] caimot be permitted to override overbalauciag proofs, wliether direct or 
presiuopiivc. The case of Mahomed Bauker Hosseiu Khan Shurfoon ISIissa 
Begum (8 Moore's Reports, p. 159), affirms this principle. 

Their Lordships said in that case, which was one of legitimacy under the Maho- 
medaa law : — 

“ la arriving at this conclusion, they wish to be distinctly understood as not 
denying or questioning the position that, according to the Mahomedan Law, the law 
which regulates the rights of the parties before us, tlie legitimacy or legitimation of 
a child of Mahomedan parents may properly be presumed or inferred from circum- 
stances without proof, or at least without any direct proof, either of a marriage between 
the parents, oi‘ of any formal act of legitimation. Here there' is, to their Lordships^ 
judgment, an absence of circumstances sufScient to found or justify such a presump- 
tion or such an inference." 

Their Lordships are . not aware that these principles have ever be*en lost 
sight of in the Courts in India. They believe that they have been constantly 
observed by, and have guided the decision of, their Lordships in the Judicial 
Committee. 

In the case in 3 Moore’s In. Cases at p. 323, already cited (Khajah Hidayitt 
Oollah vs, Rai Jan Khanilm), it is observed in the judgment : — 

“ Without going into the question of the oral evidence, whether there was an 
express acknowledgment of the child by Fyz Ali Khan, as the son or not, there 
seems to be that which at least is tantamount to oral evidence of any declaration, 
because there is a consecutive course of treatment both of the mother and the child 
fot a period of between seven and eight years under circumstances in which it 
appears to their Lordships to be next to impossible that such a mode of treatment 
Would have been continued except from the presumption of the cohabitation, and 
of the son being the issue of the loinS' of Pyz Ali Khan." The cohabitation alluded 
to in that judgment was continual ; it was proved to have preceded conception, 
and to have been .between a man and woman cohabiting together as man and 
wife, and having that repute before the cohabitation commenced; and the case 
decided that not cohabitation simply and .birth, hufthat cohabitation and birth ' 
with treatment tanttoount to acknowledgment sufficed to prove legitimacy. The 
presumption throughout the whole judgment is treated as one of fact. 

It would be much to be regretted if any variance on this important matter 
arose between the decisions of the Courts and the text of the Mahomedan Law of 
tegitimacy as understood and declared by the high priest, connected as their law 
and religion are. Such a variance exists between: the law as expounded in this 
case ait p 35, Appendix, and the ^position contained in Mr. Campbell’s judgment, 
at p. 12, that ^^rnere continued cohabitation suffices to raise such a legal presump- 
tion of marriage as to legitimize the offspring." This position, if established, would 
have sufficed to legalize the status of the claimant in the case before referred to in 
8. Moore, for in that case there was abundant evidence of continued cohabitation 
between the father and the mother of the claimant ; but as there was no proof in 
that case, either of marriage# or of acknowledgment, he was adjudged to' be. 
illegitimate. 

Thi§ case, then, must be determined on the principles of evidence which are 
applicable to presumptive proof, every reasonable legal presumption being made 
in favor of legitimacy. The force of presumptions of fact as evidence will vary 
with varying circumstances, and cannot well be fixed by decision. The Courts 
have properly presumed, in many cases, both marriage and acknowledgment ; for 
to presume acknowledgment, and to consider treatment as tantamount to it, is 
virtually the same thing. The loss or destruction of evidence by time or design is 
as likely to take place with respect to acknowledgment as with respect to any 
Other subject; and whilst matters of the highest import; are capable of being 
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inferred, and are inferred from circumstances, it would be a merely arbitrary 
limitation of legitimate inference to exempt tins one subject from its operation. 

^ Mr. Campbeirs conclusion that the respondent was the son of the late vizier 
seems to their Lordships a just inference from the facts, nor does it seem to be at 
variance with the opinion of Mr. Fraser. Mr. Campbell, in p. 6, treats this as the 
only question of fact in the case. But the issues distinguish properly between son- 
ship and legitimate birth. Mr. Fraser keeps that distinction clearly before him in 
his judgment. Mr. Campbell, indeed, does not appear to have lost sight of it, but 
to have considered that he was entitled to presume the respondent's legitimacy, if 
cohabitation of his parents, and his birth from them at any time, whether before 
or after the marriage, were established as facts. 

Mr. Campbell does not question, in his judgment, the correctness of the opinion 
expressed by Mr. Fraser, that pregnancy commenced during the service. At that 
time cofcfabitation, in the sense of permanent intercourse such as takes place ordina- 
rily between man and wife, is not proved to have existed between the late vizier and the 
mother of the respondeat. The evidence forbids the presumption that that kind of 
cohabitation commenced with her service, for a change in the treatment of her 
ensues when she is taken behind the purdah, and the antecedent relation, according 
to the evidence, was that of ordinary servitude. If pregnancy occurred, as Mr. 
Fraser is of opinion that it did, during that service, -and when she was in the habit 
of going from the house freely into the bazaar, sexual intercourse then in that state 
between her and her master would not have the character of cohabitation of a per- 
manent, nature, such as under this head of law distinguishes concubinage from 
casual intercourse. If the subsequent marriage were adjudged to have relation back, 
by presumption of law, to the time of impregnation, then such a 'prmum'ptio juris 
would destroy altogether the difference between a law which admits to inheritance, 
and a law which excludes from inheritance, an ante-nuptial child. As a presumption 
of fact, such a presumption is admissible, but then it must be subject to the appli- 
cation of the ordinary principles of evidence. 

A subsequent marriage, so far from furnishing, as Mr. Campbell sup- 
poses, a ground for presuming a prior marriage, primd facie, at least, excludes 
that presumption. ^Therefore, no ground exists for presuming a marriage ante- 
cedent to the m >ottah marriage which at some period or other was^tablished 
between the vizier and the mother of the defendant. Laying, then, this presumption 
aside, it appears to have been found in the Court below on evidence which justified 
that finding, that pregnancy commenced during the time when the mother of th% 
respondent was in service, and before she had the -acknowledged status of a moottah 
wife. There was a marriage, but when it does not appear. It does not appear 
w'hen the intercourse began which led to the birth, nor what was the nature of it, 
whether casual or of a more permanent character. It is obvious that the pregnancy 
might induce the desire to^pve the woman the reparation of marriage. No difficulty 
is suggested about rendering these dates certain, which are now left utterly 
uneerjain. ' -m ' 

The treatment of the respondenf%y the Nawab appears for many years to 
have been that of a son by its father : this, however, is correctly treated by Mr. 
Fraser as inconclusive in itself, since a son conceived before marriage, and whom 
his' father desired to recognize at some time as a legitimate son, would receive 
similar treatment. The treatment itself, therefore, does not suffice to dispel the 
darkness in which this case is left. The onus of proof lay on the respondent, on 
the pleadings in this cause, to prove his mother's marriage, and his own legitimacy 
as a child of that, marriage. There has been no continuing treatment up to the 
t^e of the:fatheifs death; there has, on the contrary, been an abso-lute denial of 
the reputed father there is no proof of any acknowledgment, but 
of treatment strong enough to prove legitimacy in an ordinary case, 
treatment not inconsistent with the status of a son conceived before marriage. 
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It is sliown that the respondent did not receive all the honors which his brother 
received. This circumstance is much pressed against him by the appellants. 

It may be, however, that the inferiority of mother’s condition, or his own later 
birth, caused the difference-; or, on the other hand, the father may have postponed 
a legitimating acknowledgment, being as yet undecided as to his future treatment 
of him, and he may have waited to see how Ihe youth conducted himself at puberty. 
The circumstance of some inferiority of condition having been continued down to 
the time of final rupture, to some extent supports the case of the appellants, that 
the respondent was not legitimate. Their Lordships are, therefore, of opinion that 
the decision of the Commissioner is founded* upon presumptions not warranted by 
the facts of the case, and in some degree upon a misconception of the authorities, and 
ought, not to be allowed to stand. They will, therefore, humbly advise Her Majesty 
to reverse that decision, and to affirm the judgment of the Court of first instance. 
Considering, however, that the uncertainty as to the status of the respondent hm 
been mainly caused by the acts of the deceased vizier, the resadue of whose estate 
will, in consequence of this decision, fall to the appellants, their Lordships are not 
disposed to subject the respondent to the costs in the Commissioner’s Court or to 
those of this appeal 


The 2 5 til February 1867. 

Present : ^ 

Sir J. W. Col vile, Sir E. V. Williams, Sir R. T. Kindersley, and Sir L, Peel 
Mahomedan Law— Marriage and Legitimacy— Evidence (Native Cases), 

On, Appeal from the late Sadder Dewanny Admvlut of Calcutta, 

J, P. Wise and others, 
versus 

Sunduloonissa Chowdranee and others, 

■riiQi. celehraticm of the seyentfi. mouth of pregnancy and the celebration of the birth of the son lire 
sufficient to prove the marriage and legitimacy of the son. 

A native case is not necessarily false and dishonest because it rests ©n a false foundation and is sup- 
ported in part^by false evidence. 

This case comes before their Lordships as an ex parte appeal, brought by Mr. 
J. P. Wise and Juggunath Roy Ohowdry, two only of the original plaintiffs, from a 
decree of the late Court, the Sudder Dewan^ Adawlut of Calcutta, which reversed 
a decree of the Civil Court of Dacca in favor of the plaintiffs. ' 

The original plaintiffs in the suit were Deenomoney, suing in her own right as 
a widow of a Mahomedan zemindar named Aklakoo||ah, and as mother and 
guardian of her minor son Fyzoollah, to establish their riiigpective rights, as such, 
to the succession of Aklakoollah and the appellants. Deenomoney died pending 
the suit, which was continued, on behalf of Fyzoollah, by one Mamtazooder 
Chowdry, as his guardian. The appellant Wise claims to be the assignee of the 
whole of Deenomoney’s share, and of a portion of her son’s share, under convey- 
ances from her; and the other appellant claims to be assignee of a portion of 
Deenomoney’s share under a conveyance from Wise, and of a further portion of the 
minor’s share under a conveyance from Deenomoney, 

“ The defendants were Sunduloonissa Bebee, widow of Aklakoollah, Olioollah 
Chowdry, his son, and Meer Saadut Ally, the husband of a deceased daughter of 
Aklakoollah, who survived him, and was etttitled to share in his estate. 

The object of the suit was to establish the marriage of Deenomoney with 
Aklakoollah, and the parentage and legitimacy of her son Fyzoollah, as a son and.: 
their of Aklakoollah ; and, consequently, the titles of both to succeed to Aklakoollah* 
the widow to her share, and her son as a residuary and heir of Aklakoollah. 
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The suits could have bo operation in any ^question which might hereafter arise 
as to the effect of Deenomoney's, conveyance of part of her son's property, between 
him and both or either of the co-plaintiffs Wise and Juggunath. 

The cause \yas decided by the Judge of the Civil Court at Dacca, a Maho- 
medan, in favor of the marriage of Deenomoney, and of the legitimacy of 
Fyzoollah ; but this decision *was reversed by the Sudder on appeal, and from that 
last decree, the two plaintiffs, Wise and Juggunath, alone appeal, Deenomoney 
having died previously to Ijre institution of the appeal. Fyzoollah, not joining in 
the appeal, is named by the appellants as a respondent. 

Their Doixlships in this as in other ex parte cases from India are placed in a 
position of embarrassment and difficulty. It is not explained why Sundulo^nissa, 
who is in possession of the estate, which is large, does not appear to support the 
decree in her favor. It is possible that, had the case of the respondents been 
argued before their Lordships, some view of it, amidst the conflict of evidence and 
the opposing presuiypiptions which arise from the evidence, might have been offered 
to their Lordships' attention which has escaped their own careful and anxious consb 
deration of the evidence and judgments. The Counsel for the appellants, Sir 
■Roundell Palmer' and Mr. Leith, have argued the case with great candour and 
completeness. The whole evidence on both sides has been fully presented by them 
to the attention of .their Lordships ; but still in such a case tliere is room for much 
anxiety and hesitation. The appellants ought not, however, to suffer by reason of 
this natural hesitation in a tribunal about the correctness of its judgment, induced 
by an omission of the opposite party, nor ought the absence of the latter from the 
arena to weaken the presumption in favor of a judgment which is given on their 
side. ' The must still lie on the appellants to show manifest error in, the 

decree appealed from. 

The pleadings in this case require attention. The. plaint assigns a date to the 
marriage, and treats the marriage as having taken place at the time when 
Deenomoney’s intercourse commenced, or a few days after ; but in a subsequent 
portion of her plaint Deenomoney states the celebration of the seventh month of 
her pregnancy, and the celebration of the birth of Fyzoollah, circumstances which, 
if truly alleged and proved, would suffice to prove her marriage and the legHimacy 
of her son. Consequently, on the plaint as framed, the plaintiffs ^ would be. 
entitled to recover if this latter portion of the plaint were created by the 
Court, and the allegations as to the ceremony and its time disbelieved. The 
plaint alleges, by anticipation, that Sunduloonissa caused a will to be forged 
after her husband's death, and enters into arguments to prove that it was 
forged. The answer of Sunduloonissa sets up that will, and asserts it to be 
genuine, and relies upon it. In that will are contained a reference to an acknow- 
ledgment by the testator Aklakoollah of a kabin executed by him on his marriage 
with Sunduloonissa, which, if it were established, would show a prior title in her 
to the zemindary, by conveyance on good <Jonsideration cat her marriage, and so over- 
rule entirely the claim of a second wife and her son ; whereas a will simply would 
be inoperative, even as to a third, without their assent. Sunduloonissa in her answer 
relies also on a kubooleut executed to her by Deenomoney for a certain part of 
the estate, which is, if genuine, an acknowledgment of Sunduloouissa s title by Deeno- 
money. 

' These documents are alleged by Deenomoney to be forgeries. 

The issues, which are stated at page 32 of the record, embrace all these quesr 
Jions ; the mafriage of Deenomoney, the parentage of her son Fyzoollah, his legitb 
m'ation, and the genuineness of the will.^► 

'The pleadings in this case, as it has been observed, state the case of each 
Nothing comes out in the evidence on the main points in the 
mention is not made in the respective pleadings of the 
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The case alleged by Deenomoney is that, she was married by a nicka marriage 
to Aklakoollah at the time of her first consorting with him. She gives the date of 
the marriage in her plaint. Her case, therefore, as stated by her, excludes the sup- 
position that Aklakoollah raised her to the status.of wife subsequently on her prov^ 
ing pregnant with a son which he acknowledged to be his. Still the case may be, 
that she was acknowledged directly or by implication as a nicka wife at some sub- 
sequent period of the cohabitation, la a native case it is not uncommon to find 
a true case placed on a false, .foundation, and supported in part by false evidence. 
It not unfrequently happens that each case, that of the claim and that of the 
defence, ^ has to struggle through difficulties in which wicked and foolish managers 
involve it, by fabrications of evidence and subornation or tutoring of witnesses ; and it 
is not always a safe conclusion that a case is false and dishonest in which such falsi- 
ties are found. The subsequent allegations in the plaint as to the celebration of the 
seventh month of her pregnancy, and the celebration of the birth of her son^ 
suffice to let in this proof of marriage also. 

The plaint does not disclose the history of Deenombney previously to her 
introduction into the house of Aklakoollah, But the answer of Sunduloonissa 
supplies that omission. The evidence on each side supports the general account 
about Deenomoney, \tlnch the answer of Sunduloonissa contains in the J 5th page of 
the record, in the 6th paragraph, that she was a singing girl, and that she*,,at- 
tracted the fancy of Aklakoollah, who brought her to and maintained her . in his 
bouse. It is said, in the statement of Sunduloonissa, that Deenomoney was brought 
there whilst still very young. There is no evidence that her , life had before then been 
licentious. The imputation then on her character at this time which is found in the 
answer, seems, to be founded on her profession of a public native songstress ; and 
though it is not a profession in India which is followed by women of character, it is 
by no means a reasonable presumption that a very young girl, a member of such a 
company, should be in her early years grossly profligate. This, however, is what 
the answer of Sunduloonissa insinuates as to Deenomoney, even at this early age, 
for she says of her that, instead of leaving off her former vicious habits, she con- 
tinued to indulge her vicious passions,” and then she imputes to her four 
paramours in succession, to one of whom, Shumfutoollal Sirdar, she ascribes the 
parentage of Fyzoollah. 

In viewing the evidence given in this case, it will be important to bear in 
mind that many of the witnesses for the defendants support these .allegations in the 
answer by evidence as inconvsistent as the answer itself, by imputing, to Deeno- 
money the utmost continuing profligacy of conduct in this respect, so little ^likely 
to be condoned by a man of a race prone to jealousy and to the seclusion of their 
women, and yet not accounting for her continued abode in the zenana. Thus she 
is represented as very profligate at a very early age, as continuing to be very 
profligate during her whole cohabitation in the zenana; of Aklakoollah, intriguing 
with various men, openly, without disguise, and to the'lnowdedge of a hostile ’vvife^ 
and yet as continuing in the zenana, preserving her status there unimpaired, 
whatever it was, and treated with outward? demonstrations of respect And what 
is not a little singular in the alleged life of this woman, to whom such early, such 
iong-continued profligacy is imputed, is that, after the death of Aklakoollah, there 
is no evidence of any profligate life whatever, and she is found to be for a time rer 
ceived as an inmate in the house of a respectable Mussulman on the footing which 
she ascribes to herself of widow. All this- story, therefore, of her previous and con- 
tinuing profligacy is found on an examination of it inconsistent and incoherent ; it 
does not cohere, and it is not consistent with any of the ordinary presumptions 
which would be formed on such an intercoimse with the master of a native house in 
that rank of life. ' 

Some of the witnesses describe her as being in the zenana, not for the ordi- 
nary purpose of such an introduction, but simply to divert Aklakoollah with he^ 
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songs; others say that she was there for the ordinary purpose ; Stmdnloonissa 
saj s she was there as a slave girl, of which there is no proof or likelihood. She 
does not expressly deny the existence at one time of sexual intercourse between 
Aklakoollah and Deenomoney ; but her answer puts forth that subsequent case of 
alleged impotency in Aklakoollah to which many of the witnesses, ineluding two 
native doctors, depose. 

The testimony of these doctors, on ^ examination of it, proves to he utterly 
.worthless and inconclusive in a medical point of view, event supposing that any des- 
pondence could be placed on its truth. 

For what purpose is this worthless evidence produced ? It is to prove that 
Aklakoollah could not possibly be the father of FyzooIIah ; but it proves also that 
he could not possibly suppose himself to be the father of the boy.^ 

If the story were true which, the answer sets up on this point, it is inconceiv- 
able that Aklakoollah should believe himself to be the father of this child ; for the 
story is that he had become, some years before its birth, incurably unable, to his own 
knowledge, of having any sexual intercourse ; that the knowledge of his complaint 
and its consequences was general in the house : and yet this very man, in this state, 
who had a legitimate son and daughter, is supposed to be keeping in his zenana a 
woman who was conducting herself with open profligacy with menial servants^ 
discovered and yet not dismissed. What reason does the answer of Sunduloonissa 
give for such a toleration of offences, generally so little likely to be pardoned by a 
Mussulman ? She says, ‘‘ The truth is that, for her bad character, he ordered her 
to be put out of the house, but kept lier there at the request of other parties.'^' No 
further explanation is given; that given of so startling an improbability is, by 
reason of its generality, and the entire absence of evidence to support it, unworthy 
of any credit. Consequently, the attempt has been made, and has wholly failed, to 
render . this marriage improbable by reason of the turpitude of the alleged wife. 
The improbability is reduced to this : that he married a female by a nicka marriage, 
whom he might probably have obtained on easier terms as an inmate of his zenana. 
The failure of this attempt and of this evidence to blast the character of the rival 
claimant as wife certainly tends to strengthen the case that she sets up. 

There is no other intrinsic improbability, then, in this story of his having 
married, by a nicka marriage, a girl of this profession, than that which attaches to 
it as a disreputable connexion with one who probably would have made no difficulty 
about entering his zenana on easier terms. 

This is an improbability not of a light character, and the evidence to support 
it ought to be evidence probable in itself and free from suspicion. The burthen of 
the proof wavS of course on the plaintiffs. It is impossible for their Lordships to 
form any opinion on the credit due to witnesses by reason of their status and ap- 
parent claims to be trusted, which is at all worthy to be compared to that which is 
formed by a Judge fit for his office, who sees them, hears them, and probably knows 
something of their antecedents. This cause between Mahomedans was tried before 
a Mahomedan Judge. Of the probability of the acts imputed to a Mahomedan 
zemindar, he is a more competent Judge than either the European Judge of the 
Sudder Court or their Lordships can be. His judgment seems to have been care- 
fully formed, and bis observations upon the witnesses are entitled to a respectful 
consideration. Had their Lordships found that his observations upon the witnesses 
themselves were opposed to the opinion of the Sudder Court upon the credit due to 
those witnesses, irrespective of the probabilities of the case, they must necessarily 
have compared the conflicting opinions, , and the result might have been a conclusion: 
that' the case must be decided, in a conflict of testimony nearly balanced, by the 
^:pe|5quderance of probabilities. But if there be found, even in a native case, 
podtivO credible testimony unimpeached, and credited by a J udge competent to 
.j^^the credit, due to witnesses, it would seem to be equivalent to a total 
testimony, to sa.y, .despite of this. positive testimony, we will put 
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all evidence 'aside, and act alone on the probabilities of the stories and the inference 
from the conduct of the parties. 

When the cause came by appeal before the Judges of the Saddef Court, they, 
unfortunately, instead of reviewing the whole case and expressing their opinioif 
upon all the points on which the Court below had based its conclusions which were 
conclusions of fact, narrowed their enquiry to the simple question whether the plaiu- 
tiff Deenomoney had proved her marriage. Now the Judge below, in dealing with 
that question, had brought, and properly brought to the consideration of it, certain 
irifexences from the conduct of Sunduloonissa, which he judged corroborative to some 
'extent of the truth of the plaintiff's story. These were inferences which he drew 
from the fabrication of documents set up by the defendants, and *which the 
plaintiffs, alleged to be forged, viz., an alleged will,*a kubooleut, and certain receipts, 
which they, the plaintiffs, alleged to have been fabricated to defeat a claim which 
the defendants dreaded. The argument for the plaintiffs was this : — ^TJnless Deeno- 
money's claims and that of her son were judged to be formidable, why this fabrication 
of documents ? The answer given, below was, the documents are genuine. The 
Judge below found that they were forged. Their bearing on the issue as to the 
marriage was direct and important. Yet the Court of Error dismissed entirely from 
their consideration the question of the genuineness of those documents. 

Again, the Judge below had believed the witnesses«for the plaintiffs who deposed 
to the marriage of Deenomoney and the legitimacy of the son Fyzoollah. The Sad- 
der Court did not examine at all into his reasons for believing the evidence. So far 
from saying that the evidence for the defendants was more weighty, they attached 
but little weight to it ; but they decided against and reversed the finding of the 
Judge below, merely on inferences from the conduct of Aklakoollah and from that 
of Deenomoney herself. Though they appear to have been mistaken in calling 
^Deenomoney a Hindoo, who, according even to some evidence of the defendants, had 
conformed to Mahomedan usages, they say, and say truly, that the marriage was an 
improbable occurrence ; but though improbable, it wds certainly capable of beiqg 
proved by direct and credible testimony as to the value of which they forbore from 
enquiring. What were the inferences on which they acted ? The first is that Aklar- 
koollah took no steps in his life-time to make a public ofiScial declaration of any 
kind' of his nicka marriage, and of the legitimation of his child. This child was little 
more than three years old when Aklakoollah died. He died suddenly, of a sudden- 
ly contracted disease, cholera ; and no inference against the marriage can reasonably 
be drawn from such light data. With respect to Deenomoney’s own conduct, her 
non-opposition to the mutation of names on the production of the will is mainly relied 
on. But it is to be observed that a few months only elapsed between the death of 
Akiakoolah and this act ; that knowledge of it is not brought home to Deenomoney, 
and that it would be too much to presume her, a native lady whose very status was 
disputed, and without means, armed at all points with means of knowledge and' pecu- 
niary means, and friends able to assist her then. There is the less reason for mak- 
ing thi? presumption in the present case that it plainly appears that Mr. 
Mackillop, the Magistrate, who enquired into the circumstances and heard the evi- 
dence as to the alleged imprisonment of her, and the duress practised on her, did 
believe the story, and attributed the withdrawal of her charge to some influence 
exercised upon her. His view of the case gives an air of pro&bility to her version 
of her conduct on this occasion. These presumptious, then, seem to tfieir Lord- 
ships too feeble to overpower, or materially to weaken, the evidence in proof of 
her marriage and legitimacy on which the Judge below acted ; . and as the Sudder 
Court went not at all into the consideration of the evidence for the marriage and 
legitimation, and opposed only inefficient inferences to it, the weight of the 
opinion of the J&dge below on these facts stands really unshaken. 

The answer, it has been shown, sets up a will ; it also alleged that Deenomoney 
accepted a pottah of certain land, and gave a kubooleut to the defendant, and 
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took certain receipts. These were all found by the Judge below to be fabricated 
documents. JThe Sadder Court expressed no opinion about tlxem ; and it 
remains for their Lordships now to do, unaided by any judgment of the Sudder, 
that which they would have been better able to do if assisted by such judgment, 
viz., to examine the grounds which the Court below had fof such conclusion. Their 
Lordships . conceive that, if in this case the defendants are found fabricating docu- 
ments, and getting up false testimony to meet the case alleged, the reasonable con- 
clusion is that it must have appeared at least a formidable case. But if it were, 
prirnd facie, a formidable case, then a considerable part of the oral proof of the 
defendants* must be false ; for where would be the risk of meeting in a Court of * 
justice a claim of this nature, raised by a profligate woman, liviri an abandoned 
life in the house of her keeper,, intriguing with his menial servants to his know- 
ledgej and threatened by him for it with expulsion, bearing a child to one of his 
menial servants, and confeSvsing to several her shame and the real paternity; never 
married, nor so reputed to be, and her child never even reputed to be the son of 
her master, notoriously and by his own confession impotent at the time of its 
conception before and continually after. If such a woman should have had the 
strange audacity to prefer so desperate a case before a Court of Justice, who would 
be found to espouse it ? 

The fabrication of the dbcuments, then, supposes a formidable case at least, 
and a great part of the oral evidence presents one hopeles.s and desperate. A 
native, even with an honest case, or bis advisers, may fabricate evidence to meet 
a case which they fear, though they know it to be groundless ; and if this woman 
and her child stood in an ambiguous relation to the deceased, and the real heir 
feared that a Court would draw in favor of marriage and legitimacy really ground- 
less conclusions from a plausible appearance of marriage and legitimization, the fa-" 
brication might, however wicked, not be fatal to a defence ; but in this case the* 
defendant's oral evidence presents a desperate and hopeless case as the real case of 
the claimants. If, then, the fabrication be established, proof of that fabrication 
supports the praintift's case to some extent ; for it lays a foundation for, and supports 
the evidence of those apparently respectable witnesses for the plain tifi’ who say that 
the dOcOased treated Beenomoney as his nicka wife, so called her, and treated. her, 
child Fyzoollah as his ; and these acts would suffice to prove both marriage’ 
and legitimacy, even if the Court refused to believe, or hesitated td believe, 
the direct’ testimony as to the ceremony. 

Their Lordships have therefore directed their attention, in the first instance,’ 
to that part of the judgment in th^ Court below which treats these documents as 
fabricated. Their Lordships regret to say that they have no hesitation on this 
part of the case; that they agree entirely in opinion with the Judge below, whu 
pronopnced them forgeries. The kubooleut, when it is viewed in conjunction with' 
the evidence which accounts for its being given, destroys itself. Deenomoney is de- 
scribed on the face of it as the widow of Rajub, the man to whom she is said to 
have been contracted, and for whose dwelling-place she was about to build a house 
On the ground included in the lease. The receipts of course Ml with it. The full 
recitals in ail three of the title of the defendant explains the motives for their fabri- 
catiooj and the date of them shows the most incredible degree of inconsistency in 
the conduct of Deenomoney, admitting and opposing about tire same time the title 
of her opponents. The will also is surrounded with suspicion, which its internal 
evidence tends to confirm. It sets up a kabin, never produced, and the non-existence 
of which, if it ever existed, is wholly unaccounted for. This will is not likely to 

been executed by the deceased in faVor of his wife with whom he had been at 
Yariahce. The extract from the criminal register shows that such yas the case. If 

claim TO the kabin had been real, it would most probably have been pro- 
' upon her husband during their active warfare ; she represents her 
>:4^wM''Us"iHerelj her surburakar ; and if that were so, hermust have been acting- 
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fraudulently in mortgaging her property. His management is not interfered with, 
even after he had in his life-time, suftered her trust property to be taken in execu- 
tion for a debt of his own. This appears from the judgment of the Court in the 
mortgage suit. Taking all these circumstances together, the Court rightly judged 
the wiil to be fabricated j and the observations of the Judge on the factum are most 
weight}’. Turning, the%, with this assistance to the examination of the positive 
testimony, this portion of it, at least, may be trusted which shows the woman and 
her child to be, the woman cohabited with, at least, and the child of tlie woman 
acknowledged and declared to be the legitimate child of the father; and this 
acknowledgment made in words which import a precedent iiicka marriage. There 
appears to their ^Lordships to be no ground for distrusting the evidence on which 
the Judge below relies, of the witnesses Surenloollah and Juggonath Gooho, who, 
though they were not present at the nicka, nevertheless both speak to acknowledg- 
ment of parentage and acknowledgment of nicka. Without going the length of 
saying that the acknowledgment of a son as legitimate who might be a legi- 
timate son of his acknowledger necessarily in all cases raises its mother to 
the status of a wife — a point which it is not necessary to discuss — it is clear 
that such an acknowledgment as the present, which acknowledges dhe mother 
as wife, involves that consequence. Their Lordships, therefore, cannot find, on a 
careful consideration of the evidence, and of the reasms given by the Judge in the 
Civil Court, in his finding on the facts, any sufficient reason for .reversing bis deci- 
sion. * His judgment seems to be founded on facts fairiy inferrible from the evidence, 
and sufficient under Mahomedan Law to confer on the child the status of legitimate 
son, and on its mother to whom the declaration extends that of a lawful wife. Their 
Lordships will therefore humbly advise Her Majesty to reverse tlm decision appeal- 
ed from, and to confirm the decision of the Principal Sadder Ameen, with the costs 
of the appeal in the Sadder Court. The respondents must also pay the costs of 
this appeal. 


The 28# February 18671 * 

Present ; 

Sir J. W. Oolvile, Sir E. V. Williams, Sir K T. Kindersley, and Sir L. Peek 
Bogulation ?:i. 1796 — Confiscation and Sale of property of absconded Offender. 

On Appeal from the late S udder Dewanny A-dawlut of CaUivtta. 

Juggomohun Bukshee, 
versus 

Eoy Mqthooranath Chowdry and others. 

Regulation XI 1796, being a Mgbly penal statute, should be oonstrued strictly. As it make^ no ex- 
press provision for the ease of joint proprietors of land or persons jointly holding a Sudder farm of land, in 
the absence of clear words indicating such an intention, it cannot be assumed that the Legisiature intended 
to authorize the confiscatiou of the property of any person other than the delinquent. 

A sale under this llegulation does not extinguish under-tenures or incumbrances created by the delin- 
quent or those through whom he claims. 

The lands which are the subject of this suit are described as three separate 
holdings forming part of the Government khas mehals in the Twenty-four Per- 
gunnahs. In 1855 they had been granted by the Government of Bengal to. one 
Roy Bybauntnath Chowdry, as the sole registered tenant thereof. His tenure is 
said to have, been in the nature of a perpetual lease; but the instrument or 
instruments creating it are not before us. He may be taken, however, to have beeir 
what is termed in the Regulation, which will be afterwards considered /' a sndder 
farmer paying revenue directly to Goveruinent,^^ Some time in 1855^ being charged 
with an offence, he absconded in order to avoid the piocess of the Criminal Courts ; 
whereupon his estate was^ confiscated, and these lands, as part of it, were ordered by 

S N 
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Government to be sold under the provisions of Regulation XI of 1798, They were 
put up for sale on the 27th of April 1855, and were pilrchased by one Thakoordoss 
Ronneijea, who on the 7th of July 1856, transferred the interest thereby acquired to 
the appellant. Under this title the appellant claims the entire interest in the 
tenures under Government of these lands. 

The respondents insist that Bycauntnath was a member v{ a joint and undivided 
Hindoo family, of which they are the other members ; that these tenures, though 
taken in the sole name of Bycauntnath as the managing member, were acquired with 
the funds and for the benefit of the joint family ; and that accordingly it was not 
competent to Government to confiscate or sell more than the fractional share and 
interest of Bycauntnath in this portion of the family estate. They urged this objec- 
tion ineffectually before the Collector some days before the sale took place ; they 
afterwards repeated it before the Commissioner and Sudder Board of Revenue ; but 
they are said to have made no representations to that Department of Government 
from which, under the Regulation, the order for the sale emanated. Certain it is that 
their objections were overruled, and that what was put up for sale and purchased by 
Tliakoordoss Bonneijea was the whole interest in the lands under the tenures creat- 
ed in favor of Bycauntnath. And the Collector put, as he thought, the purchaser 
into possession. 

Before, however, the assignment to the appellant, a dispute. touching the posses- 
sion of the lands arose between Thakoordoss Bonnerjea, and one Goopeemohun Mit- 
ter, who claimed to be tenant thereof under a lease granted to him by Roy Bycauut- 
nath *Chowdry, and the respondents jointly. There was the usual appeal' to the 
Magistrate under Act IV of 1840. He held that Goopeemohun Mitter was in fact 
in possession, and his order was confirmed on appeal by the Zillah Judge. The 
result was that the appellant having acquired the title of Thakoordoss Bonnerjea, 
was driven to assert his right to the possession of the lands in the regular civil 
suit out of which this appeal has arisen. 

The suit was originally against Goopeemohun Mitter alone. By supplemental 
plaint the respondents were made parties to it. Tlie material issues settled by the 
Judge were, 1st, whether the lease set up by the defendant Goopeemohun was | 
bond fide lease, or merely colorable and in fraud of law ? and 2ndly^ whether the 
estate being joint, the plaintiff could have any claim over and above the particular 
share of Bycauntnath. 

The Zillah Judge, by whom the cause was tried in the first instance, held 
that the lease was merely colorable and fraudulent, and that the appellant, as 
between him and the lessee, was entitled to the possession of the lands. He further 
held that the question of title between the appellant and the respondents could not 
be properly tried in this suit ; and that the proper course for the re^spondents, if 
they had a good title, was to sue to set aside the sale to the extent of that title, 
mafang the Government a party to the suit. 

Both the lessee and the respondents appealed against this decision, hut the for- 
mer died pending his appeal, which not having been revived was struck off. The 
respondents prosecuted their appeal, and the Sudder Court overruling the objection 
that the suit had come to an end with the lessee’s interest, on the ground that there 
was a distinct issue of title joint between the appellant and the respondents, 
made a decree in their favor, and reduced the interest of the appellant in the lands 
to the fractional share of Bycauntnath. The present appeal is against the last 
decree. 

It has been candidly conceded by the learned Counsel for the respondents that 
, the evidence in the cause may be taken as sufficient to establish that, as between 
Rpj:3yc5siuntnath Chowdry and the respondents, the lands in question formed part 
of their joint estate. 

being so, we have only to determine whether the decree of the Sudder 
is erroneous either because, upon the time construction of the Regulation and 
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the admitted facts of the case, the sale by order of Government lias given to t-he 
appellant a good title agallst the respondeiits ; or because that question cannot 
be properly litigated and determined in the present suit. 

The Regulation is a highly penal statute, and should be construed strictly.* 
That portion of it which relates to the present case is contained in the 4th, 5th, and 
6fch Sections. The 4th Section provides that, after taking certain speciiied pro- 
ceedings^ the Magistrate is to order the attachment of any land or other real property 
held by the absentee in his jurisdiction ; by requiring the Collector, if the absentee 
be a proprietor of land or sadder farmer, paying revenue immediately to Govern- 
ment, to hold the land or farm in attachment until farther notice ; and prescribes 
the measures to be taken by the Collector on receiving such a requisition. The 5th 
Section provides for the removal of the attachment on the attendance of the party ; 
and the 6th Section enacts : — Should the absentee neglect ^to attend for a periotl 
of sk months after the lands have been ordered under attachment, tlie Magis- 
trate is to report the case to the Governor-General in Council, who will pass such 
order upon it, and upon the future disposal of the lands, as he may judge proper.” 

In the absence of clear words indicating such an intention, it cannbt be assum- 
ed that the Legislature intended to authorize the confiscation of the property of any 
person other than the delinquent. The Regulation makes no express provision for 
the case of joint proprietors of land, or persons jointly holding a su.dder farm of land. 
Let it be assumed that such a joint proprietorship or joint Iiolding is ostensible as 
well as real, and that it appears on the Collector s books. Can it be doubted that in 
such a case the words land or other real property held by the absentee” would be 
limited to his undivided share in the actual lands or farm ? Again, suppose that' the 
absentee is one of a joint family possessed of a zemindary, of which one member 
only is registered as owner. Their Lordships cannot think that, upon the true con- 
struction of this Regulation, the fact of such registration would either justify the con- 
fiscation of the whole zernindary if the absentee were the sole registered proprietor, or 
■ prevent the confiscation of the share of the absentee if he were not the registered 
proprietor. . No analogy can be drawn from the doctrine of forfeiture in this country, 
where the doctrine is founded on tenure, and where there was a broad and marked 
distinction between law and equity, the Courts of Common Law taking no cogni- 
zance, of equitable estates. And if what is above stated be true of a zernindary 
or other real property of which the absolute interest belongs to a joint family, it 
is difficult to see why it should not be true of a farm enjoyed by a joint family as 
part of the joint estate, though taken in the name of one of its members. 
For the Regulation, at least in the part of it now under consideration, does not 
contemplate the forfeiture of the tenure, as between landlord and tenant. .What 
it contemplates is the confiscation and sale of the tenure ; and the course pursued 
in the particular case confirms this construction. 

x^gaiu, there is no pretence for saying that a sale under this Regulation can 
carry with it the consequences of. a sale for arrears of public revenue ; that it 
sweeps away all sub- tenures or incumbrances created by the delinquent, or those 
through whom he claims. The tenure in question, so far as appears on these pro- 
ceedings, was alienable. It was open therefore to Bycanntnath to put his co-sharers 
in the estate into the full enjoyment of this farm, and to execute jointly with 
them, if they were so minded, sub-leases of the lands. No actual conveyance 
would, under the Hindoo law, be required for the former purpose. Their Lordships 
therefore, are unable to affirm the broad proposition that under the Regulation it 
ivas competent to Government to confiscate and sell this farm,' so as to give to the 
purchaser a good title against the respondents. The Zillah Judge, though he 
declined to deal with the question in this suit, has not so decided. The Sadder 
Court has decided the contrary. 

It remairrs to be considered whether the Sudder Court, was right in determining 
the question of title bet j^een the appellant and the respondents in this suit. The 
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appellant had by supplemental pkiut made the respondents pai'ties to the suit, 
thoxigh under a kind of protest thn.t it was uuneceRsa®x to do so ; and this issue of 
/ttle had been raised and joined between them. The only difficulty in the case is 
that the lease of Goopeemohun, who was put forward as the tenant in possession, 
has been pronounced by the Zillah Judge to be simply colorable, and that the 
Sudder Court has not dealt with his finding on that point. Considering, however, 
that, as between Goopeemohun and the respondents, the lease constituted the rela- 
tion of landlord and tenant, and that the intervention of the landlord to defend 
rested on privity of title ; and, further, that the effect of the proceedings in the 
Foujdary Courts of the 31st December 18.55, and the 29th of March 1856 (at pp. 
41 and 30 of the Appendix), was to determine that the appellant was out of pos- 
session, and to east upon him the burden of recovering possession by proof of a 
good title, and that he. has failed to do so, except to the extent admitted by the 
Sudder Court, their Lordships think that the decree under appeal is correct. They 
must, therefore, humbly recommend Her Majesty to dismiss this appeal. 

The 4th March 1867. 

Present : 

Master of the Rolls, Sir J. W. Colvile, Sir R. T. 'Kindersley, and Sir L. Peel. 
Khas Mehals in the 24-Pergunnalis— Onus probandi— possessory right of Governp- 
ment— Ejectment— Iiimitation— Evidence (Beception of— on appeal). 

On Appeal from the Thigh Court of J udicature of Calcutta. 

Gunga Gobind Mundul and others, 
versus 

The Collector of the 24-Pergunnahs, Prince Gholam Mahomed, and others. 

There is no relation of landlord and tenant between the Government and the owner of khas mehals in 
the 24-Perguiinahs. The latter is the landlord to the ryots, and is not himself a ryot. The right and title 
of the Government is to the rent, hut does not include a right to the possession of the lands, though such a 
right might arise by forfeiture or extinction of tho ownership, and the onus is on the Government to prove 
its claim to the possession of the lands. 

A dispute between two private owners, whether as to boundaries or lands, cannot. divest the title of 
either to possession in favor of the Government, if the Government have merely a rent or jumma. - The 
title to sue for dispossession of the lands belongs in such a case to the owner whose property is encroached 
upon. If he suffers his right to be barred by limitation, the practical effect is the extinction of his title in 
favor of the party in possession ; hut his cause of action cannot be kept alive longer than the legal period of 
limitation of 12 years by the expedient of inducing the Collector to make common cause with him. 

The provision in the Code of Civil Procedure which requires J udges who admit fresh evidence on an 
appeal to record their reasons, though not a condition precedent to the reception of the evidence, is yet one 
that ought at all times to he strictly complied with. 

This is an appeal from a decree of the High Court of Judicature at Calcutta, 
which reversed -a decision of the Civil Court of the 24-Pergunnahs in favor of the 
appellants. The suit, the decision in which gives rise to the present appeal, was 
brought by the Collector of the 24-Pergunnahs on behalf of the Government of 
India, against Gunga Gobind Mundul, and Sree Mutty Rumoonee Dossee, described 
as defendants, and Prince Gholam Mahomed and certain other persons, members of 
the Mundul family, named in the plaint, and described as the occupiers of five cottahs 
of the disputed land, who, together with the Prince, are also described as proformd 
defendants. 

'The Prince, though called a pro formd defendant, is really one of the persons 
principally interested in the subject in dispute, . His title is adverse to that of the 
Munduls, and he is making common cause witli the Collector. On what ground he^ 
is"^ inserted as a defendant, it is not easy to discover. 

" . the prince had instituted three suits for the recovery of the property which is 
.the "^pbj^ct ' of this Mit against the appellants. He divided his claim into three 
Jumps' ih conformity to the rules of Procedure established in the Courtf^ of the coun- 

Sti consequence of the separate interests of different members of the Mundul 
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in that part of India, as forms “the rent,” “ a jumma or tribute, and 

lands In the latter case His Lordsh p conveyance that gives 
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parties a right to claim f foe Government to lands in 

■ anything in the nature of *® ^ ^fofo^ gave a less permanent mteftst to the 

or any usage fauthoX for,orsomee^^^^^ 

possessors of propi'^tary ngbt, some autho y , ^ Lordships, 
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Their Lordships themselves are awar foove referred to ; consequently, upon 
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be sued in a resumption suit, the °bj ^t f^^ renGfree. tenure, involving the mea- 
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■ if he wishes to retain possession to pay toe subsequently, a title to the possession 
during Johnson’s possession of tfi®s® Government, by any act or omission on 
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the Prince as fulfilling the ordinary obligations of the owner of the land to pay the 
rent or jurhma of them. The title of Richard Johnson existed in 1783, and* from 
that time downwards there is no proof of any Act entitling the Government to take 
^.possession of the lands ; there is no evidence on which any reliance can be placed, 
that the title of the Munduls, be it what it may, commenced by violence ; but assum- 
ing that such proof existed, in what way can a dispute between two private own- 
ers, whether as to boundaries or lands, divesif the title of either to possession in favor 
of the Government, if the latjer have merely a rent or jumma ? The title to sue for 
dispossession of the lands belongs, in such a case, to the owner whose property is 
encroached upon ; and if he sniffers his right to be barred by the Law of Limitation, 
the practical effect is the extinction of his title in favor of the party in possession • 
see Sel. Rep., Vol. VL, p. 189, cited in Mr. Macpherson, 3rd Ed., p. 81. JNow, in 
this case, the family represented by the appellants is proved to have been upwards 
of thirty years in possession. The High Court has decided that the Prince's title is 
barred ; and the effect of that bar must operate in favor of the party in^possession. 
The title, then, of the Prince to recover these lands as against the Munduls is 
extinguished ; then how can the extinction of the proprietary owner's right in favor 
of the party in possession, confer any right to possession simply on another person 
not having a title in remainder, if he had not a title to possession whilst the right 
and remedy remained ? Supposing that, on the extinction of the title of a person 
having a limited interest, a right to enter might arise in favor of a remainder man 
or a reversioner, the present case has no resemblance to that. The interest of the 
person in possession is not a limited but an absolute interest ; the title to the lands 
is one of inheritance, the title to the kheraj or rent is another. . Though these lands 
are termed kh^s mehals, yet there is no proof in this case of any ’ relation of land- 
lord and ienant ever existing between Johnson and the Government ; Johnson • 
appears to have been the absolute owner, and no reversion to have existed in the 
Government. It is not the case of a lease at all, still less of a lease of temporary 
duration ; it is the case of an absolute ownership of the lands ; and the title of the 
Government rather resembles a seignory than that of a lessor with a reversion. 

In the Civil Court, the title of the Collector to sue was put upon the ground of 
the relation of landlord and tenant ; and of the right of the landlord to sue' in 
order to protect his tenant, and to -assert his title as landlord. But such is 
hot the real relation between the parties which the evidence disclose. Prince 
Gholam took by conveyance from Brown ; he states his title to have been 
derivative from Johnson, who conveyed to Green, who conveyed to Brown, who 
conveyed to the Prince a title to the absolute ownership never interrupted. 

There is no relation of landlord and tenant in such a case between the 
Government and the owner ; the absolute owner is the landlord to the ryots, and is 
not himself a ryot. The Government has a title to the rent or jumma. By , 
whatever name it be called, the right and title is to the rent substantially ; it does 
not include a right to the possession of the lands, though such a right might arise 
by forfeiture, or extinction of the ownership. 

It ivS of the utmost consequence in India that the security which long 
possession affords should not be weakened. Disputes are constantly arising about 
boundaries and about the identity of lands, — contiguous owners are apt to charge 
one another with encroachments. If twelve years' peaceable and uninterrupted 
possession of lands, alleged to have been enjoyed by encroachment on the adjoining 
lands, cat^ be proved, a purchaser may take that title in safety ; but if the party 
out of possession could set up a sixty years' Law of Limitation, merely by making 
ootnmon cause T^lth a Collector, who could enjoy security against interruption ? 
Th% t 5 i£ue. answer to such a contrivance is, the legal right of the Governments is to 
ren^ 5 the ■ lands are owned by others : as between private owners contesting 
title to the lands, the law has established a limitation of twelve years ; 
time, it declares not simply that the remedy is barred,- but that the title 
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is extinct in favor of the possessor. The Government has no title to intervene in 
such contests, as its title to its rent in the nature of jumma is unaffected by 
transfer simply of proprietary right in the lauds. The liability of the lands to 
jumma is not affected by a traovsfer of proprietary right, whether such transfer 
effected simply by transfer of title or less directly by adverse occupation and the 
Law of Limitation. * ’ 

Their Lordships are therefore of opinion that this dispute as to the identity of 
the lands, which is substantially the cause of action of the Prince alone, cannot be 
kept alive longer than the legal period of limitation of twelve years, by the expedient 
of inducing the Colleoior to make common cause with him. The judgment 
appealed against says, ‘‘ if the Government recover against the defendants, the 
Prince substantially recovers also.^'' But the Prince has never surrendered or 
intended to surrender his estate to the Government. He has simply taken a new 
pottah ; that pottah is not the title, but the evidence of title. If the title of the 
Prince to possession was iiiconsistent with ^ title in tlie Government to tlie 
possession, and the Law of Limitation has extinguislied that title of the Prince 
in favor of the-Mimduls, the defendants, their Lordships are entirely at a loss 
to see in 'the arrangement between the Collector and the Prince, any ground 
in law or equity for making a decree which substantially restores hinl to what 
he has lost by laches, supposing the title under which he claims to have been 
originally good. 

If, however, it were considered that the Collector could STie for the possession 
of the lands upon the title shown to be in the Prince, or that the Prince by reason 
of the suit being in the Collector''s name, could get the benefit of the sixty years' 
limitations, the* question whether the respondents have pi'oved a title sufficient to 
evict the appellants from the lands in dispute would still remain to be decided. 
The Collector rests on the title of the Prince. That title is derivative through 
mesne transfers from Johnson. The place, the Sahiban Bageecha, is said to have 
been the residence of European gentlemen. It seems probable that both Johnson 
and Green were British subjects ; if they were British subjects, these lands could 
not have been orally conveyed by Johnson to Green. It is not shown therefore by 
the plaintiff, on whom the burden of proof lies, that the entries in the register 
could of themselves operate a conveyance. They must, at the highest, amount 
only to evidence from which, with other matters, a conveyance might be presumed. 
Had the possession of the lands been enjoyed by virtue of and consistently with 
the title asserted by the plaintiffs, there would have been legal grounds for making 
such a presumption ; but tliere has been a long adverse possession, and there is no 
sufficient proof of a contemporaneous possession .consistent with the title insisted 
on by the plaintiffs. The presumption of a conveyance is resorted to, when such 
presumption is made to support a long possession ; but here it would be applied 
to defeat a long possession. If possession be not consistent- with a title which is to 
be supported by a .presumption of a former conveyance, that very possession would 
furnish ground for building imother presumption on the first, viz,j of a subsequent 
re-transfer or re-con veyauce. In such a case, therefore, as the present, the 
defective link in the claimant's title cannot, in the opinion of their Loixlships, be 
supplied by presumption. Then, as it is not shown that these lands could have 
been transferred oi-aily, and as no direct evidence exists of a conveyance, and as 
the state of the possession does not support a presumption of one having existed, 
the question which is asked by the Judge of the Civil Court as to missing 
link, is at once pertinent and unanswered. Again, the title from Green to Brown, 
the immediate vendor to the Prince, has not been traced or proved. It has been 
assumed 4hat it is sufficient for the respondents to establish that the lands were 
part of the rent-paying lands comprised in holding No. 1. But even this fact has 
not, in their Lordships’ opinion, been satisfactorily made out. Both parties agree that 
the lands in dispute lie in block No. 1, which, by the chittas of 17b3, appears to 
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have belonged to Johnson, and to have contained 46 beegahs 10 cottahs. The 
inference which the respondents draw from the Register book at p. 213 is, that this 
;parcel of 46 beegahs 10 cottahs was subject to a jumma of Rs. 89~13“0 ; that it 
had been transferred before 1816 from Johnson to Green ; that a fresh pottah for 
it was then granted in the name of Green ; and that it is identical with - the joint 
holding mentioned in the terij of 1833 under the head of Pergunnah Khaspore at 
p. 38 of the Appendix. It is, however, clear on the face of the terij, that that 
holding had been supposed to comprise only 30 beegahs ; that on a re-measure- 
ment it had been found to comprise 42 and a fraction ; and that, in consequence of 
the re-measurement, the junima of Rs. 39-15 had been raised to Rs. 56-14-1. But 
no satisfactory or consistent explanation has been given how or why a holding, 
which in 1816 was taken to contain 46 beegahs 10 cottahs, and, as such, was 
assessed at Rs. 39-15, was at some intermediate period between that date and 1833 
taken to contain only 30 beegahs ; and having, on re-measurement; been found to 
contain 42 beegahs and 16 cottahs, ^was treated as subject to a higher jumma than 
that assessed upon it when it was supposed to be 46 beegahs 10 cottahs. Mr. Forsyth 
thought that there must have been two measurements, of which the first, being 
inaccurate, had reduced the quantity of 'land to 30 beegahs, — and that the first 
estimate of 46 beegahs 10 cottahs was a conjectural one. It does not, however, 
seem probable that, if this original estimate had been tested bymeasurement, the 
measurement would have been so inaccurately made. Again Sir Roundel Palmer’s 
theory is that the original block No. 1 may have contained some 16 beegahs and 
“ 10 cottahs of rent-free lands ; that the rent-paying lands were therefore taken to 
. be only 30 beegahs, but were found, on re-measurement, to be 42 beegahs and 16 
cottahs. This theory implies that block No. 1 contained, in fact, about 59 beegahs 
of laud. The learned Judges of the High Court admit the difficulty, but say that 
it is not insuperable, and seem to incline to some such explanation as that offered 
by Mr. Forsyth, These hypothesis, which are not consistent, are all, in tlieir Lord- 
ships’ opinion, of too conjectural a character to be received in explanation of an 
admitted difficulty, in order to Jefeat a title founded on long possession. It may 
be observed, too, that all of them, and indeed the Register book itself, are not 
consistent with the case made by the Collector in his plaint, which is founded upon 
the transfer of the 46 beegahs 10 cottahs, less 3 beegahs and a fraction, from 
Johnson to Green. The question of the identity of these lands appears to their 
Lordships to be one of extreme doubt “and difficulty. They' are. by no means 
prepared to say that the appellants have made out that the lands in dispute are 
identical with the parcels of the conveyance under which they claim title ; or have 
proved a title under which they could recover if they were out of possession. But 
the burden of proof is on the respondents, — it is for them to establish, by sufficient 
and satisfactory evidence, the identity of the lands conveyed to the Prince by 
Brown with those sought to be x^ecovered from the appellants ; and their Lordships, 
are of opinion that they have failed to do so. If their Lordships had thought 
otherwise, and that the cause was to be determirfid upon proof of this identity, 
they would have felt it very difficult to refuse to send the cause down for a new 
triajL For the strength of the respondents’ case is the Register book ; that book 
ivae first produced in the Appellate Court, under circumstances in which the ap- 
. pedants may have been, in some measure, taken by surprise ; and they may, in the 
documente produced in support of their unsuccessful application for review, have 
, the . .moalis of meeting the inferences to be drawn from that book. Objection to 
reception of those documents here was taken and allowed ; and their Lordships 
-haye excluded them from, their consideration. Upon the wdiole case, however, and 
given, their Lordships are satisfied that the suit of the 
dismissed by the Ziilah Court ; ^.nd that this judgment, not- 
: the fresh evidence produced, ought to have been affirmed by the High 
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iHieir Lordships wish it to be understood that this judgment leaves the subject 
of the liability of these lands to be assessed for jumma wholly untouched. All that 
they ‘ decide is the question of proprietary right as between the contending private 
owners. 

It be right to oljserve that, in their Lordships" opinion, the provision in 
the Code of Procedure, which. requires the Judges-wlbo admit fresh evidence on an 
appeal, to record- their reasons, though not a condition precedent to the reception 
of the evidence, is yet one that ought at all times to be strictly complied with. It 
is a salutary provision, which operates as a check against a too easy reception of 
evidence at a late stage of litigation, and the statement of the reasons may inspire 
confidence and disarm objection. Their Lordships will humbly advise Her Majesty 
that the decision of the High Court be reversed with costs ; and that the decision 
of the Civil Court, so far as it dismisses the plaintiffs" suit with costs, be affirmed^ 
and that this appeal be allowed with costs. 


The 4th March 186?. 

Present : 

Master of the Eolls, Sir J. W. Colvile, Sir E. T, Kindersley, and Sir L. Peel. 

Srindoo. Law (Mitakshara)— Inheritanee— Sister^^ Son— Hindoo Widow— Suit hf 

Beversioner. 

On Appeal. from the late Sudder Deivanny AdaiOliit at Ayra. 

Thakoorain Sahiba and another, 
vevsm 

Mohiin Lall and others. 

According to the Mitahshara, a sister's son cannot inherit. 

A person having only a contingent estate diiring the lifo-tirhe of a Hindoo widow, is permitted to sile 
simply on the ground of tho necessity that the contingent reversioner may he under of protecting his cbn- 
'tingent interest. It is, therefore, essential jto see that he has such an estate as entitles him to come in in 
that way—t. e.^ that he holds,- the character which he professes. 

Their Lordships have authorized me to state that, in their opinion, the pre- 
tiiminary objection which has been taken |||) the maintenance -of this suit must 
prevail. It unquestionably lay upon the plaintiff, Mohun Lall, one of the respon- 
dentSj to show that he had a right to sue. The suit is of a peculiar nature, because 
it is one brought by a person who, even if his own case were true, might probably 
never have an interest in the property, inasmuch as he can have only a contingent 
estate during the life-time of the appellant Thakoorain. Such a suit is permitted 
simply on the ground ol the necessity that the contingent Reversioner may be under 
of protecting his contingent interest. It is, therefore, essential to see that he has 
such an estate as entitles him to come in in that way, — ^in other words, that he 
holds the character which he }>rofesses to hold. 

Now the admissions which have been properly and candidly made at the Bar- 
have reduced the question to a very narrow compass. As the sijit was originally 
launched, and upon the face of the plaint there was some uncertainty as to the 
mode in which the parties sought to establish their title, there was apparently spine 
Confusion in the mind of the pleader whether Endeijeet or his father was what we 
call the propositus f and \Vhether it was not sufficient to* deduce a title to inherit 
from the father. Before the ease reached the Sudder Court, that confusion had 
beeq dispelled, and the Judges of that Court (as appears by their judgment) consL 
dered the case on the assumption that Inderjeet was, as he no doubt was, the 
'' propositus f and that the respondent had to show that he was in the line of heirs 
to him. 
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Tiie admission, however,^ which Mr. Piffard made at tlie Bar to-day, implies that 
the learned Judge of that Court decided in taror of the respondeat upon a ground 
^which is no longer tenable. They treated him as having an inter(\st, on tlm ground 
that, being a sister’s son, he comes within the category of the cognatcjs or handlm.^. 
That view is now abandoned, and therefore the question, is narrowed to tliat raised 
by the very ingenious argument of Mr. Piffard, whether, upon tlie true construc- 
tion of the Mitakshara, the sister’s son does not come in as one of the earlier class of 
heirs known as Sapindas ? ♦ 

We think that, if this question were res integra, and to be determined on a con- 
struction of the Mitakshara alone, there would be considerable difficulty in coming to 
the conclusion to which Mr. Piffard would bring ns. There is, no doubt, some founda- 
tion for the ingenious arguments whicli he has addressed to us. It is, perliaps, a start- 
ling anomaly, that whilst among the cognates the aqnt’s sons are included, the sister’s 
sons should be altogether excluded, from the inheritance ; and there is also something 
plausible in the argument which he has founded upon the fourth article of the 
fifth Section, which says that “ on failure of the father's descendants, the heirs are 
successively the paternal 'grandmother, the paternal grandfather, the uncles and 
their sons.” The difficulty, however, that occurs on the words ‘‘ on failure of the 
father’s descendants ” is really not insuperable, because they may well be taken to 
import the failure of the fatbei^’s descendants, who, according to the rules expressed 
in the treatise, are capable of inheriting. Indeed, unless so qualified, they 
Would give by implication a right to inherit not only to sisters’ sons, but to sisters 
who, ex eoncessis, are excluded from the inheritance. 

Mr. Piffard’s argument had, in “.truth, a sort of double aspect. At first he 
dwelt a good deal upon the authority of the author of the treatise called Vyava- 
hara-Mayili’ kha ; but afterwards he fell back upon the authority of Balambhatta and' 
Nanda JPandita. The two authorities are not consistent. We may at once dismiss 
that of the Mayh’ kha by saying that that treatise, though received in tho Bombay 
Presidency, appears to be of no authority in the districts the law of which has now 
to be applied. ' It is further to be observed that, if received, it would not support 
the contention of Mr. Piffard, because it gives the right of heirship to the sister 
herself, and not merely to the sister^s .son; and puts the sister after the paternal 
grandmother and between the paternal grandmother and the 'paternal grandfather. 

The other argument, that on which, Mr. Piffard finally vested his case, is 
shortly this. The seventh Article of |p|e fourth Section of the second ^Chapter of » 
the Mitakshara says, — On failure of brothers also, their sons share the heritage in 
the order of the respective fathers. Two ancient commentators, Balambliatta and 
Nanda Paiidita held that the words their sons share the heritage” are to be con- 
strued so as to include the daughters as well as the sons of brothers and tlie sons 
and daughters of sisters ; and Mr. Piffard would have us a^opt this construction. 
Bqt the Article clearly implies that the parent, if in existence, is to take the 
succession. And accordingly the two Hindoo commentators (sec 'the note‘ on Sec- 
tion 10, Articled,) would include sisters in the term ‘‘ brothers,” and give them a 
place in the line of succession. But M.r. Piffard is constrained to admit that sisters' 
are excluded. In fact, it would not suit his client’s case to admit them. 

On the otfipr hand, if brothers are to be taken simply as brothers,” and 
their sons” as brother’s sons, the text of the Mitakshara is perfectly clear ; and the 
firsb Clause of the fifth Section shows that, on the failure of brother’s sons,.Gentiles' 
share the estate,- the paternal grandmotlier being the first person of that class of 
heirs who take the estate. Again, were the arguments in favor of the construe- 
iion which Mr. Piffard would put upon .the Mitakshara far stronger than they 
abe, their Lordships would nevertheless have an insuperable objection, by ^ 

I founded on a new construction, of the words of that treatise, to run 

l^^^fetd-that which appears to them to be the current of modern authority. To 
the Law of Succession as established by a uniform course of decisions, or 
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even by the dicta of received treatise, by some novel interpretations of the vague 
and often conflictiiig texts of the Hindoo commentators, would be most dangerous^ 
inasmuch as it would unsettle existing titles. 

Of what may be called the modern authorities, we have first the decision of the 
Sudder Dewanny Adawlut, at Calcutta, in 1806. It is impossible to read that case 
without seeing that the point was clearly raised before 'the Court, which M that time 
consisted of Judges who were considerable authoritie*s on Hindoo Law. That deci- 
sion has received* the high sanction of Sir William Macnaghteii; it is also cited by 
Sir Thomas Strange, and it has ever since been considered to be a correct exposition 
of the law. Nor can it be said, as was suggested by Mr. Pitfard, that all the subse- 
quent authorities rest upon this decision, which he attributed in part to the inability 
of English J udges fuljy* to appreciate and apply the terras of the Hindoo treatises. 
Eor at pageSS of the second volume of Mr. Macnaghten's ‘ Principles and Prece- 
dents,' we have the bywusta or opinion of the Pundit of Zillah Behar, purporting 
to interpret the text of J agnavulkya, and making no reference whatever to this de- 
cision of the Sudder Court. He there puts sister s sons out of the .category in 
which Mr. Piffard would include them ; although, erroneously perhaps, he puts them 
among the handhus, or distant kindred. Again, from the MS. case produced at the 
Bar, we find that the Agra Court, overruling its decision in this case, has recently 
held that the sister’s .son is not in the line of heirs at all ; that the same point has 
been decided at Madras, and was recently decided in the High Court of Bengal. 
It had previously been decided in the case which is set forth in the record. Against 
all these i concurrent authorities we have nothing to set but the decision now under 
review, which it is admitted at the Bar, cannot rest upon the ground on which the 
Judges put it. 

-• Their Lordships are, therefore, of opinion that they must humbly recommeud 
Her Majesty to reverse the decrees under appeal, and to declare that the suit ought 
to have been and be dismissed with costs. The respondent Mohun Lall must also 
pay the costs of this appeal. 

The 8th March 186T. 

Present : 

Sir J. W. Oolvile, Sir E. V. Williams, ^ir R T. Kindcrsley, and Sir L. Peel. 
Trial (of questions of facts). 

On Appeal from 'the High Opiirt of Judicature of Bengal, 

Meethun Beebee, ' * 

’ versus 

Busheer Khan and others. 

in. trying a question of fact, no Judge is justified in acting principally on liis own knowledge and 
belief or public rumour,, and without sufficient legal evidence. * 

The appellant is the widow of Agha Jan Khan, a native of Cabul, who died 
domiciled at Cuttack in July 3857. Her father was one Burkhordar Khan, also 
probably a Pathan by origin, who, after carrying on some kind of business at Cut- 
tack, , is said fo have gone into the Dekhan with elephants, horses, and other mer- 
chandise, and to have died there in the early part of the present coutmy. He 
left a widow, Fatima ; the appellant, his only daughter;, and a son nmnod Hossoiu 
Khan. The appellant married first an Afghan, named Omar Khan, who died some 
time in the year 182-I ; and very shortly after his death, slm married his near 
relation Agha Jan Khan. By Omar Khan she had a son, Timom'- ^ 
who died in 1829. In the; year 1831 there, appeared . at Cuttack one Ismail 
Khan, who claimed be the brother of Omar Khan, and, as such, entitled 
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to sliare in that portion of his estate which had descended to his son Timour K.haU; 
Agha Jan Khan and the appellant compromised this claim for a sum of rupees 300, 
and the release of a debt of rupees 721. After that transaction Agha Jan Khan* 
carried on business at Cuttack, became the registered and ostensible, proprietor of 
the zemindary tajook, which is the 'principal subject of dispute in this cause, and 
the apparent owner of the other property which the Courts below have found to 
have belonged to him at the time of his death. 

The respondents claim to be the co-shafers and residuaries who, according to the 
Mahomedan Law, are entitled to divide the estate of Agha Jan Khan with his 
widow. They contend that Koolee Khan, the common ancestor, had two sons, of 
whom Morad Khan was the father of Agha Jan Khan, and of the female respondent 
Bukht Banco ; and the other, Nidda Khan, was the father of Ae before-mentioned 
^ Omar Khan and Ismail Khan ; and that Ismail Khan was the father of the respon- 
dents, Busheer Khan and Moneer Khan, and of one Goolraer Khan, who is dead. 
Claiming under this title, they instituted, the present suit for the recovery of their 
respective shares of the z.emindary and other property alleged to have belonged to Agha 
Jan Khan at the time of his death from bis widow, who was in possession of it. 

The appellant has contested their, title to sue; she has claimed the sum of 
rupees 20,000 as due to her from the estate of Agha Jan Khan as the vStipulated amount 
# of her dainmohr, and, on the grounds which will be hereafter considered, has denied 
that any part of the property claimed belonged to her late husband. The first 
two questions may be very shortly disposed of. 

^ ' Their Lordships, in the course of the argument, intimated that they considered 
' the title of the respondents to be established. 

It has been affirmed by the concurrent judgment of the two Courts below^ 
which, the issue being one of fact, their Lordships, according to the ordinary cours^ 
of this Committee, would not disturb, unless they were satisfied that it was wrong, 
They believe^ however, that it was right. It was, no doubt, difficult for the'appeh 
. lant to disprove the pedigree of a family whose domicile was in Afghanistan ; and 
the omission of Ismail Khan to mention in the petition, which is in evidence, his 
relationship to Agha Jan Khan, may be a circumstance of suspicion., But it was 
not necessary for him to, state that relationship in order to make out the title^ 
which he was then asserting, as co-heir of Omar Khan’s son ; and on the other hand, 
We have indisputable evidence that Agha Jan Khan received into his family, and - 
recognized as kinsmen, first Goolmer Khtn, and afterwards the respondent, Moneer 
Khan. The identity of that Goolmer Khan with the Goolmer Khan of the pedi- 
gree might be disputed ; but there can be no doubt as to the identity of Moneer 
Khan. The persons, therefore, who are entitled to share the estate of Agha Jan . 
Khan have been correctly ascertained. Again, both the Courts below have held 
that the appellant has failed to establish her claim to the dainmohr ; and nothing 
has been urged on the present appeal which induces their Lordships to doubt the 
correctness of that conclusion. • Therefore the only substantial question on this ap- 
peal to. what extent, if any, is the property which is the subject of the decrees in 
the Courts below to be treated as the estate of Agha Jan Khan ? 

The respondents, relying mainly on the ostensible ownership, insist that the 
: whole of it is to be so treated. The case of the appellant is, that no part of it, in 
belonged to her husband ; that it was acquired from the proceeds of a business 
carried on with funds left by her father Burkhordar Khan ; that those funds and 
that business belonged to herself, her mother, and her brother, as the co-heirs of 
Burkhordar Khan ; and that' her late husband, though the 'gerent' of the business, 

. .and , the ostensible purchaser and registered holder of the talook, was a mere 
id -trustee for her and her family. 

S ^ i-ssues recorded in the suit by the Court of first instance, the second and 
."%oth related to this question of title to the property. Under the first oi:’ 
respondents had to prove that the whole of the "disputed property Was 



PRIVY- COUNCIL JUDGMENYS. 68-5 

tlio own propei'ty of Agha Jan Khan/’ Under the other, the appellant had to estab- 
lish that 'Hhe zemindary and other property claimed had been inherited by her 
from her father’s, mother’s, and brother’s estate, and belonged, to her ; and that 
Agha Jan Khan had no right thereto.” , * 

Both the Courts below have held, and in their Lordships’ opinion properly 
held, that the appellant has failed to prove this last issue, and to substantiate the 
case set up by her. She relied mainly on the oral testimony of witnesses whom 
both .Courts have pronounced to be untrustworthy. Of their evidence, some part 
directed to prove the wealth of Burkhordar Khan and of his family^ and the 
poverty of both the husbands of the appellant, and of their family; other parts 
went to show that the zemindary was purchased with funds supplied by Fatima, 
and even that she was recognised as zemindar, and received the rents. There is a 
failure of proof that* the property of Burkhordar Khan (and it is very uncertain 
what was the amount of it) furnished the capital on which Agha Jan Khan traded * 
there is no proof that the business canied on by Burkhordar Khan was an’establish- 
. ed continuing business. His dealing in horses and elephants seems to have been 
something distinct and of a different nature from the money-lending business, in 
which, as some of the witnesses state, his widow engaged after his death. And, 
lastly, the case set up by the appellant, and sought to be established by her wit- 
nesses, is inconsistent with her acts and conduct. For though Fatima pre-deceased. 
Agha Jan Khan, Hossein Khan is stated by some of the appellant’s witnesses to 
have survived him, and appears by the appellant’s written statement to have left a 
daughter.. Yet, on the death of her husband, the appellant claimed to be entitled 
the whole of the property ; and procured, by petition to the Collector, the 
registration of the talook in her sole name. No suggestion that either Hossein 
* Khan or his daughter had any interest in the property was then made. 

It may be said on the other hand, and probably with truth, that the oral 
testimony adduced by the respondents is hardly more trustworthy than that on the 
parf of the appellant! Such as it is, it is directed to prove the poverty of Fatima 
' and her family ; and that Agha Jan Khan, at the date of his marriage, had some, 
though not very ample means. The respondents are, however, entitled *to rely on 
the presumption resulting from his ostensible ownership of the property, until that 
is satisfactorily rebutted. There is documentary evidence in the cause which shews 
’ that other real property was bought and sold by him. Some of the proceedings 
which are in evidence, and the fact of his taking into the ‘house first one cousin, 
and then ^another, tend to the conclusion that he was the master of his family, and 
head of his own house. It is not likely that he, who was obviously the active man 
- of business of the family, would have submitted to occupy for thirty years the 
dependent position which the appellant’s case assigns to him. Nor is there any 
strong antecedent improbability in the hypothesis that by means of successful 
. traffic during that period he had been able to realize, from however small 
beginnings, the property of which he died ostensibly possessed. Therefore, of the 
two cases set up by the parties, the weight of evidence seems to be in fav6r of 
that of the respondents. 

But between these two cases lies the theory adopted by the Principal Sudder 
Ameen. That intermediate theory is that the property was acquired from the 
pmceeds of a trade carried on by the appellant and her husband in partnership, 
the original capital of the appellant being derived, not from her own family, but 
frorh the estate of her first husband, Omar Khan; and that the shares of the 
' parties in this joint concern, being undisclosed, must be assumed to have been 

^ If this case 1^^^ established by satisfactory evidence, the Principal Sud- 
der Ameen, in dealing with the second issue, might properly have adopted and acted 
upon it. It appears, however, to their Lordships, as it appeared to the High 
Cc^rt of Calcutta, noUto be so established. The theory of a partnership, pro-peiiy 
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•so calloil/betwoou tlio appellunl n.isa ]ior is Dot only inoousi^loni, wUii 

lier case ns first laiiuclied, but has boots insligjiautiy i\‘pn<liatc<l hy hts' thivfugljur.t 
tlxe proccodiugwS iu i^bo suit, ami partiotilarly ly* her potitiuD oj* appeal to the High 
Court. None of the wif.nossos attoinjxt to provti it. TIjcio is. sin doul)t, some e.viildiieo 
of partnership dealings bctwcon Omar Klian and Agba J;m Mhn.n. Ih.it tliat 
evidence points rather to some joint adventures, tliau to a vigoia]- pn.rt nci-ship in a 
continuing ami esta])lished Imsiaess. Again, there is ovidoiico tliat Omav Ivliau 
died worth some few thousand rupees. The sum at which tlio residno of Ids estirto 
is estimated in the petitions of Ismail Khan is loss than Its. 4,000. J-jut, es Mr. 
Pontife.N:. argued, there is no proof that this sum, or any other pro'pert.y r.f tlie 
^jppellant, entered into the capital on which Agha Jau Klum traded. Had tliat 
been her case, she might have proved it by the boohs the business wliich are 
presumably in her power and custody, the. e\'ideucc ot gomasht.'is, or tlio like, H"” 
the Principal- Sadder Ameen thought that ins hy]K)thesis was acitording to the'fruth.. 
of the case, and iho real rights of the parties, lie sliouhl liave establislicd it by 
pursuing the enquiry, and by calling lor the production ut proper proof. IVIeer Low- 
lut’s tekimony fails very far short of such proof. And the ronelusion of iJie- 
Principal'Sudtier Ainoeu as to the partnership soeins to rest princir»ally on his own 
Icnpwledge and belief, or public rumour, — ^grounds upon wlut'h no Judge is 
justified in acting, 

Tlieir Lordships are, therefore, of opinion that, upon the facts alleged ami prov- 
ed in this case, the judgment of the High Court, which, varying the ducTee. of the 
Principal Sadder Ameen, dealt with tlie property ir, disjuit.e as wholly that of Agha 
Jan Khan, is right. They feel, liowevcr, couvsiderablo doubt wlietlsor that judgnuut, 
partly owing to the nature of the suit, and partly to the ve.ry uii satis! actoiy man nor 
in which it has been conducted, has not failed to do complete justic<‘ between the 
parties. The suit is not an administration suit, in which ilic assets of the deccase<l 
and the charges and incumbrances thereon in the vshnpe of debts or othr-rwiso are ati- 
certained by proper enquiry. It is a suit for the recovery of cortain shares i n sped tied 
property «assumed to have belonged to the deceased. Agaiii. tlie excessive claim hi 
tlie appellant may have prevented her from getting that, to which she is really enti- 
tled. Her own property may have been mixed up with her husluuufs. 'l^hcir Lord- 
ships do not feel at liberty to rc-open the litigation in this suit. But whilst they 
liumbiy recommend Her Majesty to dismiss this appeal with costs, they will add a 
.recommendation that the order be without prejudice to any proceedings on the ])art 
of the appellant to establish any debt, other tlian her- claim for dcinmolfr, against 
her husband's estate, or any lien, in respect of such debt, upon that estate. 



